
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

In re: 

ESCADA (USA) INC., 

   Debtor. 

 

x
:
:
:
:
x

Chapter 11 
 
Case No. 09-15008 (SMB) 
 
 

 
ORDER PURSUANT TO SECTIONS 363 AND 365 OF THE BANKRUPTCY CODE 

AND BANKRUPTCY RULES 6004 AND 6006  (i) APPROVING THE SALE OF 
SUBSTANTIALLY ALL OF THE DEBTOR’S ASSETS, (ii) AUTHORIZING THE 

DEBTOR TO ENTER INTO AGREEMENT IN CONNECTION THEREWITH, 
(iii) APPROVING THE ASSUMPTION AND ASSIGNMENT, OR REJECTION OF 

EXECUTORY CONTRACTS AND UNEXPIRED LEASES AND (iv) RELATED RELIEF 

Upon the motion, dated December 21, 2009 (Docket No. 171) (the “Sale 

Motion”)1, of Escada (USA), Inc., as debtor and debtor in possession (the “Debtor”) seeking 

entry of an order pursuant to sections 105(a), 363 and 365 of chapter 11 of title 11 of the United 

States Code (the “Bankruptcy Code”), rules 2002, 6004, 6006 and 9014 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”) and General Order M-383, establishing 

guidelines for the conduct of asset sales (the “Guidelines”) authorizing and approving, inter alia, 

(i) the sale of the Transferred Assets and the assumption and assignment of certain executory 

contracts and unexpired leases related thereto free of all liens, claims, encumbrances and other 

interests (the “Sale”), (ii) the rejection of certain executory contracts and unexpired leases and 

bar date for any and all claims against the Debtor related thereto; and the Debtor and Purchaser 

having entered into that certain Asset Purchase and Sale Agreement dated as of December 21, 

2009 attached hereto as Exhibit A (as modified, amended or supplemented pursuant to its terms, 

the “Agreement”); and upon the Court’s consideration of the Sale Motion, the Declaration of 

                                                 
1  Capitalized terms used herein but not defined herein shall have the meaning ascribed to such terms in the 

Sale Motion or the Agreement.   
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Christian D. Marques, the Debtor’s Chief Financial Officer, in support thereof (Docket No. 172) 

(the “Marques Declaration”), the Order Shortening Time of Notice with Respect to a Hearing on 

Debtor’s Request for an Order Approving the Sale of Substantially all of the Debtor’s Assets and 

Approving the Form and Manner of Notice Thereof (Docket No. 176) (the “Sale Notice Order”), 

the Declaration of Harak Banthia in Support of the Sale Motion (Docket No. 194) (the “Banthia 

Declaration”), and the record of the hearing held on December 31, 2009 with respect to the Sale 

Motion, including without limitation the evidence and testimony proffered or adduced therein 

(the “Sale Hearing”) and the letter dated January 6, 2010 from Shannon Lowry Nagle, Esq. 

to the Court  ; and it appearing that the relief requested in the Sale Motion is in the best interests 

of the Debtor, its estate, its creditors and other parties-in-interest; and upon the record of the Sale 

Hearing and this case, and after due deliberation thereon, and good and sufficient cause 

appearing therefor,  

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS:2 

A. Jurisdiction and Venue.  This Court has jurisdiction to consider the Sale 

Motion under 28 U.S.C. §§ 157 and 1334.  This is a core proceeding under 28 U.S.C. § 157(b).  

Venue of this case and the Sale Motion in this District are proper under 28 U.S.C. §§ 1408 and 

1409. 

B. Statutory and Rule Predicates.  The statutory predicates for the relief 

sought in the Sale Motion are Bankruptcy Code sections 105(a), 363 and 365, Bankruptcy Rules 

2002, 6004, 6006 and 9014, the Guidelines and other applicable Local Rules for the United 

States Bankruptcy Court for the Southern District of New York (the “Local Rules”) 

                                                 
2  Findings of fact shall be construed as conclusions of law, and conclusions of law shall be construed as  

findings of fact to the fullest extent of the law.  See Fed. R. Bankr. P. 7052.  
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C. Notice and Opportunity to Object.  Due, proper, timely, adequate and 

sufficient notice of the Sale Motion, and opportunity to object thereto, the Sale Hearing, and the 

Sale, including without limitation the assumption and assignment of the Assumed Contracts and 

establishment of the Cure Amounts (as defined below), if any, as set forth on Exhibit B hereto 

(the “Contracts Schedule”) and rejection of the Rejected Contracts, has been provided.   

D. Arm’s-Length Sale.  The Agreement was negotiated, proposed and 

entered into by the Debtor and the Purchaser without collusion, in good faith, from arm’s-length 

bargaining positions with the parties represented by independent counsel and with significant 

involvement from the Creditors’ Committee.  Neither the Debtor nor the Purchaser, nor any of 

their respective Representatives, have engaged in any conduct that would cause or permit the 

Agreement or the Sale to be avoided under section 363(n) of the Bankruptcy Code.   

E. Limited Guarantee. To induce the Debtor to enter into the Agreement 

and as a form of adequate assurance of future performance, Lenzty Investments SARL, a 

Luxembourg société à responsabilité limitée, the wholly-owned subsidiary of Purchaser’s 

Affiliate (the “Guarantor”), has agreed to guarantee, pursuant to the terms of an unconditional 

and continuing guarantee (the “Guarantee”) and subject to the terms and conditions therein, the 

due and punctual payment, performance and discharge of all of the obligations of the Purchaser 

under the Agreement.  Pursuant to the Guarantee, the Guarantor has submitted itself to the 

jurisdiction of this Court.   

F. Exigent Circumstances.  As demonstrated by (i) the Sale Motion, (ii) the 

Marques Declaration, (iii) the testimony and other evidence proffered or adduced at the Sale 

Hearing, and (iv) the representations of counsel made on the record at the Sale Hearing, in light 

of the exigent circumstances presented, (a) the Debtor’s assets were marketed for sale in 
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conjunction with marketing for sale the assets of Escada AG, (b) the consideration provided for 

in the Agreement constitutes the highest or otherwise best offer for the Transferred Assets and 

provides fair and reasonable consideration for the Transferred Assets, (c) the value of the 

Debtor’s business and assets is deteriorating and the Sale is the only viable alternative to 

liquidation available to the Debtor, (d) if the Sale is not approved, the Debtor will be forced to 

cease operations, (e) the failure to approve the Sale promptly will lead to the loss of hundreds of 

jobs, (f) prompt approval of the Sale is the only means to preserve and maximize the value of the 

Debtor’s assets, (g) the Sale maximizes fair value for the benefit of the Debtor’s estate and 

creditors, (h) the Debtor is receiving fair value for the assets being sold, (i) the Sale will provide 

greater recovery for the Debtor’s creditors than would be provided by any other practicable 

alternative, including liquidation under chapters 7 or 11 of the Bankruptcy Code, (j) no other 

entity has offered to purchase the Transferred Assets for greater economic value to the Debtor or 

its estate, (k) the consideration to be paid by the Purchaser under the Agreement exceeds the 

liquidation value of the Transferred Assets, and (l) the Debtor’s determination that the 

Agreement constitutes the best or highest offer for the Transferred Assets and that the Sale 

represents a better alternative for the Debtor’s parties in interest than an immediate liquidation 

constitute valid and sound exercises of the Debtor’s business judgment.   

G. Free and Clear.  The transfer of the Transferred Assets and the 

assumption of the Assumed Liabilities under the Agreement is valid and vests Purchaser with all 

of the Debtor’s right, title, and interest in and to the Transferred Assets, free and clear of all 

Liens (other than Permitted Liens as defined in the Agreement), claims (as defined in section 

101(5) of the Bankruptcy Code), and including without limitation successor liability claims, 

encumbrances, obligations, liabilities, demands, guarantees, options, rights, restrictions, 
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contractual commitments, rights of first refusal, rights of setoff or interests of any kind or nature 

whatsoever, whether known or unknown, legal or equitable, matured or unmatured, contingent or 

non-contingent, liquidated or unliquidated, asserted or unasserted, whether arising prior to or 

after the commencement of this chapter 11 case, and whether imposed by agreement, 

understanding, law, equity or otherwise (collectively, but excluding Assumed Liabilities, the 

“Interests”).   

H. Satisfaction of 363(f) Standards. The Debtor may sell the Transferred 

Assets free and clear of any liens of any kind or nature whatsoever because, inter alia, the 

proceeds of the Sale of the Transferred Assets exceed the amount of any liens that have been 

asserted and each person or entity or holder of any Interests in the Transferred Assets.   is 

deemed to have consented to the Sale by not objecting to the Sale Motion.   

I. Cure/Adequate Assurance.  The assumption and assignment of the 

Assumed Contracts pursuant to the terms of this Order is integral to the Agreement and is in the 

best interests of the Debtor, its estate, its creditors and all other parties in interest, and represents 

the reasonable exercise of sound and prudent business judgment by the Debtor.  Purchaser’s 

contractual obligation to perform under the Assumed Contracts after the Closing and to replace 

the Existing Letters of Credit on the same terms as provided in the Existing Letters of Credit, as 

well as, the information and assurances provided to lessors as set forth in the Banthia Declaration 

and the representations made on the record of the Sale Hearing, shall constitute adequate 

assurance of future performance within the meaning of sections 365(b)(1)(C) and 365(f)(2)(B) of 

the Bankruptcy Code.  Any objections to the assumption and assignment of any of the Assumed 

Contracts to the Purchaser that have not been withdrawn, waived, settled or otherwise resolved 

are hereby overruled.  Except as set forth herein with respect to the Objecting Landlords (defined 



 6

below), any objections to the Cure Amounts set forth on the Contracts Schedule that have not 

been withdrawn, waived, settled or otherwise resolved are hereby overruled and the “Cure 

Amounts” set forth on the Contracts Schedule constitute findings of the Court that such amounts 

are the Debtor’s maximum liability to the counterparties for amounts owed and shall be binding 

on counterparties to the Assumed Contracts (and their successors and designees), and shall not 

be subject to further dispute or audit based on performance prior to the Closing, irrespective of 

the terms of the Assumed Contracts.   

J. The “Objecting Landlords” are those landlords listed on Exhibit C 

attached hereto.  In light of the facts and circumstances of this case and the small amounts 

involved with respect to potential cure claims, the Objecting Landlords have agreed to resolve 

their objections as to cure amounts and year-end adjustments as set forth herein and this order 

shall not have precedential value in future cases with respect to issues raised in the objections 

filed by the Objecting Landlords.  The “Cure Amounts” set forth on the Contracts Schedule 

constitute findings of the Court that the amounts set forth therein are the Debtor’s maximum 

liability to the counterparties for amounts owed and shall be binding on the Objecting Landlords 

(and their successors and designees), and shall not be subject to further dispute or audit based on 

performance prior to the Closing, irrespective of the terms of the Assumed Contracts, except 

with respect to the Cure Amounts disputed by the Objecting Landlords and itemized in their 

objections (the “Disputed Cure Amounts”).  The Objecting Landlords’ rights to assert additional 

Cure Amounts solely related to (i) attorneys' fees and (ii) rent and related charges that have not 

yet been billed or have not yet become due under the Assumed Contracts for year end 

adjustments related to charges such as common area maintenance, taxes, insurance and 

heating/ventilation/air condition charges arising prior to the Closing (collectively, the 
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“Adjustment  Amounts”) shall be and hereby are preserved as provided for below.  The Debtor’s 

rights to assert defenses and otherwise object with respect to the Adjustment Amounts (and 

entitlement to credits or refunds arising therefrom) are hereby preserved.   

K. Personally Identifiable Information.  The Sale may include the transfer 

of personally identifiable information, as defined in section 101(41)(A) of the Bankruptcy Code.  

No consumer privacy ombudsman need be appointed under section 363(b)(1) of the Bankruptcy 

Code because the Purchaser agrees to become the Debtor’s successor-in-interest as to the 

customer information and to use the customer information only in accordance with the privacy 

policy of the Debtor.  

L. Time of the Essence.  The Sale must be approved and consummated 

promptly in order to preserve the maximum value and viability of the Transferred Assets. 

NOW, THEREFORE, IT IS ORDERED THAT: 

1. Sale Motion Is Granted.  The Sale Motion and the relief requested 

therein is GRANTED and APPROVED, to the extent set forth herein. 

2. Objections Overruled.  Any objections to the Sale Motion, entry of this 

Order or the relief granted herein that have not been withdrawn, waived, or settled, or not 

otherwise resolved pursuant to the terms hereof, if any, hereby are denied and overruled on the 

merits with prejudice.  All entities, including without limitation governmental units, that have not 

objected to the Sale Motion are deemed to have consented to the relief sought by the Sale Motion 

and the transactions contemplated therein. 

3. Approval.  The Agreement and all of the terms and conditions thereto are 

hereby approved.  The Debtor is hereby authorized and directed, without further order of the 

Court, to (i) enter into the Agreement, along with any additional instruments or documents that 
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may be reasonably necessary or appropriate to implement the Agreement, provided that such 

additional documents do not materially change its terms, (ii) consummate the Sale in accordance 

with the terms and conditions of the Agreement and the other agreements contemplated thereby, 

(iii) assume and assign to Purchaser the Assumed Contracts, reject the Rejected Contracts, and 

(iv) take all other and further actions as may be reasonably necessary to implement the 

transactions contemplated by the Agreement. 

4. Valid Transfer.  As of the Closing, (i) the transactions contemplated by 

the Agreement effect a valid transfer of the Debtor’s right, title and interest in and to the 

Transferred Assets to Purchaser free and clear of any Interests and Excluded Liabilities of any 

kind whatsoever, and (ii) the Agreement and the transactions and instruments contemplated 

thereby shall be specifically performable and enforceable against and binding upon, the Debtor, 

the Purchaser or any successor trustee appointed in this chapter 11 case. 

5. Post Closing Rent.  No later than five (5) days after the Closing, 

Purchaser shall reimburse the Debtor for any rent and related charges due prior to Closing and 

paid by the Debtor prior to the Closing pursuant to Assumed Contracts related to Leased Real 

Properties to the extent that such payments are attributable to the period following Closing.  No 

later than one (1) Business Day prior to the Closing Date, the Debtor shall prepare and provide to 

Purchaser an itemized statement showing the Debtor’s calculation of such rent and related 

charges. 

6. Government Facilitation. Each and every federal, state, and local 

governmental agency or department is hereby directed to accept any and all documents and 

instruments necessary and appropriate to consummate the transactions contemplated by the 

Agreement. 
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7. Injunction.  Except as expressly permitted by the Agreement or by this 

Order, all persons and entities holding Interests or claims (as defined in section 101(5) of the 

Bankruptcy Code) of any kind or nature whatsoever against or in the Debtor or the Debtor’s 

interests in the Transferred Assets, arising under or out of, in connection with, or in any way 

relating to the operation of the Debtor’s businesses before the Closing or the transfer of the 

Debtor’s interests in the Transferred Assets to the Purchaser, shall be and hereby are 

permanently enjoined from asserting, prosecuting or otherwise pursuing such persons’ or 

entities’ Interests or claims against the Purchaser, its property, or its successors and assigns, or 

from in any way interfering with Purchaser’s title to or use and enjoyment of the Debtor’s 

interests in the Transferred Assets based on or related to such Interests or claims.   

8. Release of Interests.  This Sale Order (i) shall be effective as a 

determination that, on the Closing, all Interests of any kind or nature whatsoever existing as to 

the Transferred Assets prior to the Closing have been unconditionally released, discharged and 

terminated, and that the conveyances described herein have been effected, and (ii) shall be 

binding upon and shall govern the acts of all entities and all persons who may be required by 

operation of law, the duties of their office, or contract, to accept, file, register or otherwise record 

or release any documents or instruments, or who may be required to report or insure any title or 

state of title in or to any of the Transferred Assets.  

9. Sale Proceeds.  Any and all valid and perfected Interests in Transferred 

Assets of the Debtor shall attach to any proceeds of such Transferred Assets immediately upon 

receipt of such proceeds by the Debtor (or any party acting on the Debtor’s behalf) in the order 

of priority, and with the same validity, force and effect which they now have against such 

Transferred Assets, subject to any rights, claims and defenses the Debtor, its estate or any trustee 
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for the Debtor, as applicable, may possess with respect thereto.  Except as required by this Order 

or the Agreement, no proceeds subject to an asserted Interest shall be used or disbursed by the 

Debtor without the express consent of the party or parties asserting an Interest therein or further 

order of the Court after notice (to all parties who have asserted an Interest in such proceeds) and 

a hearing.  

10. No Successor Liability.  Except for the Assumed Liabilities, the transfer 

of the Transferred Assets to the Purchaser under the Agreement shall not result in the Purchaser 

or its members, shareholders, successors or assigns having any liability or responsibility (i) for 

any claim or Interest against the Debtor or against an insider of the Debtor, (ii) to the Debtor or 

to third parties except as is expressly set forth in the Agreement, or (iii) for the satisfaction in any 

manner, whether at law or in equity, whether by payment, setoff, recoupment or otherwise, 

directly or indirectly, of any Interest or Excluded Liability.  Without limiting the effect or scope 

of the foregoing, as a result of the Closing of the transactions contemplated by the Agreement, 

the Purchaser shall have no successor or vicarious liabilities of any kind or character with respect 

to the Debtor or any obligations of the Debtor arising prior to the Closing, or in any way relating 

to the operation of the Transferred Assets prior to the Closing. 

11. Assumption and Assignment, or Rejection of Contracts.  Subject to the 

terms of the Agreement and this Order, upon the Closing, the Debtor is hereby authorized and 

directed to assume, assign and transfer the Assumed Contracts to the Purchaser pursuant to 

sections 105(a), 363 and 365 of the Bankruptcy Code and reject the Rejected Contracts effective 

as of the Closing, or with respect to nonresidential real property leases as of the later of the 

Closing and the date on which the Debtor surrenders the premises to the landlord in a broom 

clean condition with any necessary keys or security codes (the “Rejection Date”).  Any property 
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of the estate remaining on the premises after the Rejection Date shall be deemed abandoned and 

may be disposed of by the landlord or licensor without liability to the Debtor.  The Purchaser 

shall have until three (3) days prior to the Closing to designate a Contract as an Assumed 

Contract or Rejected Contract.  The Purchaser shall notify promptly the counterparty to the 

Contracts in writing of any change in designation.  No later than ten (10) days after the Closing, 

the Purchaser shall file with the Bankruptcy Court a list of Assumed Contracts and rejected 

Contracts.   

12. On the Closing, the Assumed Contracts, whether entered into before or 

after the commencement of this chapter 11 case, or amended after the commencement of this 

chapter 11 case shall be transferred to the Purchaser,   free and clear of all Interests of any 

kind or nature whatsoever,    and shall remain in full force and effect for the benefit of 

Purchaser in accordance with their respective terms, notwithstanding any provision in any such 

Assumed Contract (including those of the type described in sections 365(b)(2) and (f) of the 

Bankruptcy Code) that prohibits, restricts, or conditions such assignment or transfer.  The 

requirements of sections 365(b)(1) and 365(f)(2) of the Bankruptcy Code are hereby deemed 

satisfied with respect to such Assumed Contracts.  Pursuant to section 365(k) of the Bankruptcy 

Code, the Debtor shall be relieved from any further liability with respect to such Assumed 

Contracts except for the Adjustment Amounts and Disputed Cure Amounts.  The Debtor shall 

maintain its general liability insurance coverage in the form that currently exists for third party 

claims against the Debtor arising prior to the Closing but not yet known or asserted against the 

Debtor.   

13. Bar Date for Rejection Claims.  Counterparties to the Rejected Contracts 

shall have thirty (30) days from the Rejection Date to file proofs of claim for any and all claims 
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or damages arising from the rejection of the Rejected Contracts.  The Rejected Contracts shall be 

rejected and terminated as of the Rejection Date. 

14. Cure Amounts for Assumed Contracts.  In accordance with the terms of 

the Agreement and this Order, within the later of (a) ten (10) days after the Closing or as 

otherwise agreed to between the parties, the Debtor or the Purchaser, as the case may be, shall 

pay any undisputed portion of the Cure Amounts and the Debtor shall pay any undisputed 

Adjustment Amounts with respect to the Objecting Landlords.   

15. On or before January 11, 2010, the Objecting Landlords shall, unless they 

have previously provided the information in their filed objections, submit detailed invoices to the 

Debtor for any disputed Adjustment Amounts.  To the extent any portion of the Adjustment 

Amount is unknown as of January 11,  2010   2009, the Objecting Landlord(s) shall submit a 

detailed, reasonable estimate of the Adjustment Amounts calculated by taking one hundred 

twenty-five percent (125%) of the average of the amounts paid by (net of credits) the Debtor for 

the years 2006, 2007 and 2008, or such shorter period to the extent the Debtor was not a tenant 

of the Objecting Landlord for those three (3) years (the “Adjustment Amount Estimate”).  The 

Debtor shall place in a segregated account from the Sale proceeds an amount equal to the 

aggregate amount of all Disputed Cure Amounts and all Adjustment Amount Estimates with 

respect to the Objecting Landlords, or such other amounts as agreed to in writing by the 

Objecting Landlord(s) and Debtor (the “Segregated Proceeds”).   

16. Any disputes with the Objecting Landlords with respect to Disputed Cure 

Amounts or Adjustment Amounts that are not resolved pursuant to the parties’ mutual agreement 

within thirty (30) days after the Closing may be brought before the Court by the Debtor or the 

Objecting Landlord(s) on ten (10) days notice. Notwithstanding anything contained in the 
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Agreement to the contrary, Purchaser shall reimburse the Debtor no later than ten (10) Business 

Days after release of all of the Segregated Proceeds for any Adjustment Amounts paid from the 

Segregated Proceeds to the Objecting Landlords that are parties to Assumed Contracts that are 

attributable to prepetition periods, in an aggregate amount not to exceed $25,000.  The 

Segregated Proceeds shall be disbursed to each Objecting Landlord pursuant to Final Order of 

the Court or written agreement of the parties as it resolves disputes with each Objecting 

Landlord.  The amounts deposited in the Segregated Proceeds account attributable to an 

Objecting Landlord shall be the Debtor’s maximum liability to such Objecting Landlord Cure 

Amounts and Adjustment Amounts and shall be binding on such Objecting Landlord (and their 

successors and designees), and shall not be subject to further dispute or audit based on actual 

amounts or invoices received by the Objecting Landlords after the Closing. 

17. Payment of Cure Amounts or Adjustment Amounts shall be made by the 

Purchaser or the Debtor in accordance with Section 2.1(e)(ii) of the Agreement within the 

timeframe set forth in paragraphs 15 and 16 above.  Purchaser may take any action and file any 

motions or other papers with respect to a Cure Amount required to be taken by Debtor pursuant 

to Section 2.1(e)(iv) of the Agreement in place and in the name of Debtor.  Except as provided 

herein with respect to the Objecting Landlords, any counterparty to the Assumed Contracts that 

did not object to its Cure Amount (as set forth on the Contracts Schedule) by the Objection 

Deadline is deemed to have consented to such Cure Amount and the assignment of its respective 

Assumed Contract to the Purchaser.  Upon payment of the Cure Amounts (as set forth on the 

Contracts Schedule) and Adjustment Amounts, the counterparties to Assumed Contracts are 

permanently enjoined from (i) asserting against the Debtor or the Purchaser or its Affiliates, or 

the property of any of them, any default existing as of Closing, or against the Purchaser or its 
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Affiliates, any counterclaim, defense, setoff or any other Interest asserted or assertable against 

the Debtor, and (ii) imposing or charging against Purchaser or its Affiliates any accelerations, 

assignment fees, increases or any other fees as a result of the Debtor’s assumption and 

assignments to Purchaser of the Assumed Contracts.   

18. The pendency of a dispute relating to Cure Amounts or Adjustment 

Amounts shall not prevent or delay the assumption and assignment of any contracts or leases.  

Notwithstanding anything to the contrary in the Agreement, if a dispute relating to Cure 

Amounts is not resolved prior to Closing, the Purchaser may choose to assume the Contract (in 

which case it shall   be come   become  an Assumed Contract), or decide not to assume it  (in 

which case the Debtor may determine it shall become a Rejected Contract). 

19. Ipso Facto Clauses Ineffective.  At Closing, no default shall exist under 

any Assumed Contract, and no counterparty to any Assumed Contract shall be permitted to 

declare a default by the Debtor or Purchaser under such Assumed Contract or otherwise take 

action against the Purchaser as a result of Debtor’s financial condition, bankruptcy or failure to 

perform any of its obligations under the relevant Assumed Contract.   

20. Effect of Orders.  The terms and provisions of the Agreement and this 

Order shall be binding in all respects upon the Debtor, its estate, all creditors of (whether known 

or unknown) and holders of equity interests in either the Debtor, Purchaser or their respective 

Affiliates, successors and assigns, as well as any third parties, notwithstanding any subsequent 

appointment of any trustee of the Debtor under any chapter of the Bankruptcy Code, as to which 

trustee(s) such terms and provisions likewise shall be binding.   

21. Retention of Jurisdiction.  This Court retains jurisdiction, pursuant to its 

statutory powers under 28 U.S.C. § 157(b)(2), to, among other things, interpret, implement, and 
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enforce the terms and provisions of this Order, all amendments thereto and any waivers and 

consents thereunder. 

22. Surrender of Possession.  All entities that are currently, or on the Closing 

may be, in possession of some or all of the Transferred Assets in which the Debtor hold an 

interest hereby are directed to surrender possession of the Transferred Assets either to (i) the 

Debtor before the Closing, or (ii) to Purchaser on the Closing. 

23. Non-Material Modifications.  The Agreement and any related 

agreements, documents or other instruments may be modified, amended or supplemented by the 

parties thereto, in a writing signed by such parties, and in accordance with the terms thereof, 

without further order of the Court, provided that any such modification, amendment or 

supplement does not have a material adverse effect on the Debtor’s estate. 

24. Subsequent Plan Provisions.  Nothing contained in any subsequent order 

of this Court, or any court of competent jurisdiction, shall alter, conflict with, or derogate from, 

the provisions of the Agreement or this Order, which provisions shall survive and remain in full 

force and effect. 

25. Failure to Specify Provisions.  The failure to specifically include any 

particular provisions of the Agreement or the other agreements contemplated thereby in this 

Order shall not diminish or impair the effectiveness of such provisions, it being the intent of the 

Court that the Agreement and the other agreements contemplated thereby be authorized and 

approved in their entirety.  Likewise, all of the provisions of this Order are nonseverable and 

mutually dependent. 

26. No Stay of Order.  Notwithstanding the provisions of Bankruptcy Rule 

6004 and Bankruptcy Rule 6006 or any applicable provisions of the Local Rules, this Order shall 
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not be stayed for ten (10) days after the entry hereof, but shall be effective and enforceable 

immediately upon entry.  Time is of the essence in closing the transactions referenced herein, 

and the Debtor and the Purchaser intend to close the Sale as soon as practicable.  Any party 

objecting to this Order must exercise due diligence in filing an appeal and pursuing a stay, or risk 

its appeal being foreclosed as moot. 

27. Preservation of Certain Records.  Subject to further order of the Court, 

the Debtor and Purchaser are hereby ordered (and shall cause their Affiliates) to take appropriate 

measures to maintain and preserve all records held by each relating to the Transferred Assets as 

may be required by the Agreement and Applicable Law and permit reasonable access to the 

Debtor as necessary to administer and wind down the estate; provided, however, that in no event 

shall the Debtor be required to preserve such records after this chapter 11 case is closed. 

28. Name and Caption Change.  Pursuant to the Agreement, the Debtor is 

directed to (i) change its name such that the term “Escada” is not used, and (ii) revise the caption 

of this chapter 11 proceeding to reflect the new name of the Debtor.  Notwithstanding anything 

contained in its organizational documents or applicable state law to the contrary, the Debtor is 

authorized and directed, upon and in connection with the Closing, to change its name, and any 

amendment to the organizational documents (including the certificate of incorporation) of the 

Debtor to effect such a change is authorized and approved, without Board or shareholder 

approval.  Upon such change, the Debtor shall file with the Court a notice of change of case 

caption within two (2) business days of the Closing, and the change of case caption for this 

chapter 11 case shall be deemed effective as of the Closing. 
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29. No Bulk Sale or Similar Laws Apply.  No law of any state or other 

jurisdiction relating to bulk sales or similar laws shall apply in any way to the transactions 

contemplated by the Sale, the Agreement and this Order. 

30. Retention of Rights by the United States. Nothing in this Order or in the 

Agreement (i) releases, nullifies, or enjoins the enforcement of any liability to a federal 

governmental unit under police and regulatory statutes or regulations that any entity would be 

subject to as the owner or operator of property after the Closing; or (ii) should be construed to 

give Purchaser any more protection against any federal government unit than it is otherwise 

entitled to under 11 U.S.C. § 363(f).  Nothing in this paragraph should be construed to create for 

any federal governmental unit any substantive right that does not already exist under law.  

31. Notice of Entry of Sale Order.  No later than three (3) days after entry of 

this Order, the Debtor shall serve this Order on all counterparties to the Contracts listed on the 

Contract Schedule and cause notice of the Sale to be published on the Debtor’s restructuring 

website at http://www.kccllc.net/escada.  Such notice shall be sufficient and appropriate to notify 

all parties in interest of the entry of this Order.   
 

Dated: New York, New York 
 January 7, 2010 

/s/ Arthur J. Gonzalez 
HONORABLE ARTHUR J. GONZALEZ 
UNITED STATES BANKRUPTCY JUDGE 
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Sale Agreement 
 



 

 
 

 

Exhibit B 
Contracts Schedule 
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B1 

 
EXHIBIT B 

 
Contracts 

 

COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

Office Lease 09/01/2009 $23,557.07  

 10/01/2009 17,511.88  

1412 OWNER LLC C O Murray Hill Properties LLC 
1140 Ave of the Americas 

New York, NY  10036 
 11/01/2009 122.47  

1412 OWNER LLC Total    41,191.42 Assumed 
226 WEST BROUGHTON, LLC C O Marley Management Company 

Inc. 
30 West Broughton Street, St. 203 

Savannah, GA 31401 

Retail License 
Savannah Store 

 0.00  

226 WEST BROUGHTON, LLC Total    0.00 Assumed 
717 GFC LLC C O Wharton Properties 

500 Fifth Ave 
New York, NY  10110 

Retail License 
New York Store 

10/01/2009 17.34  

717 GFC LLC Total    17.34 Assumed 
A TOUCH OF CLASS 4921 16th Avenue 

Brooklyn, NY 11204 
Purchase of Product  0.00  

A TOUCH OF CLASS Total    0.00 Assumed 
Employee Leasing 07/13/2009 106.56  

 07/15/2009 3,207.00  

 08/10/2009 66.60  

 08/15/2009 3,207.00  

A-1 OFFICE SERVICES MANAGEMENT 2226 Morris Ave 
Union, NJ  07083 

 08/17/2009 79.92  

A-1 OFFICE SERVICES MANAGEMENT 
Total 

   6,667.08 Assumed 

Alarm Monitoring 07/27/2009 3,745.61  

 07/29/2009 125.28  

 08/11/2009 2,174.01  

 08/14/2009 1,736.00  

ADT SECURITY SERVICES One Town Ctr Rd 
Boca Raton, FL  33486 

 09/30/2009 14.57  

ADT SECURITY SERVICES Total    7,795.47 Assumed 

                                                 
3  Where more than one contract is listed for a counterparty, invoice dates do not necessarily correspond to individual contracts but may apply to all contracts.  
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

HVAC Maintenance 07/28/2009 58.45  

 07/31/2009 2,400.51  

 08/10/2009 4,343.63  

AIR STREAM AIR CONDITIONING CORP. 245 Newtown Rd Ste 305 
Plainview, NY  11803 

 08/26/2009 3,203.77  

AIR STREAM AIR CONDITIONING CORP. 
Total 

   10,006.36 Assumed 

ALEXANDRAS OF BRIGHTON 2209 Monroe Drive 
Rochester, NY 14618 

Purchase of Product  0.00  

ALEXANDRAS OF BRIGHTON Total    0.00 Assumed 
Credit Card Acceptance 

Contract 
08/07/2009 2,081.29 Assumed 

Participation in Promotional 
Programs Contract (Gift 

Certificates) 

10/08/2009 5,397.31 Assumed 

AMERICAN EXPRESS TRAVEL RELATED 
SERVICES COMPANY 

200 Vesey St 
New York, NY  10285 

Participation in Promotional 
Programs Contract (Merchant 

Award Points) 

08/01/2009 60.00 Assumed 

AMERICAN EXPRESS TRAVEL RELATED 
SERVICES COMPANY Total 

   7,538.60 Assumed 

ARCHIVE SYSTEMS INC Records Storage 07/31/2009 737.94  

 

39 Plymouth St 
Fairfield, NJ  07004  10/14/2009 318.09  

ARCHIVE SYSTEMS INC Total    1,056.03 Assumed 
AT&T numerous Wireless Cellular Service  0.00  

AT&T Total    0.00 Assumed 
Telephone Hardware 

Maintenance 
08/04/2009 287.93  

 08/06/2009 319.50  

AVAYA, INC. 624 Grand Regency Blvd 
Brandon, FL  33510 

 08/08/2009 3.74  

AVAYA, INC. Total    611.17 Assumed 
B W HOTEL LLC 9500 Wilshire Blvd. 

Beverly Hills, CA 90212 
Retail Lease 

Beverly Hills Store 
 0.00  

B W HOTEL LLC Total    0.00 Assumed 
BAL HARBOUR SHOPS LLLP 9700 Collins Ave 

Bal Harbour, Fl  33154 
Retail Lease 

Bal Harbour Store 
07/21/2009 50.00  

BAL HARBOUR SHOPS LLLP Total    50.00 Assumed 
BANK OF AMERICA LEASING AND 

CAPITAL, LLC 
P.O. Box 7028 
Troy, MI 48007 

Office Equipment Lease  0.00  

BANK OF AMERICA LEASING AND 
CAPITAL, LLC Total 

   0.00 Rejected 
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

SNDA (Office Space Lease)   
 
 

0.00 

 
 
 
 

BANK OF AMERICA, N.A. 
 
 

Capital Markets Servicing Group 
Mail Code: NC1-02606-01 

900 West Trade Street, Suite 650 
Charlotte, NC 28255 

SNDA (Naples Store Lease)   
0.00 

 

BANK OF AMERICA, N.A. Total    0.00 Assumed 
BILTMORE SHOPPING CENTER PARTNERS 

LLC 
2502 East Camelback Road 

Phoenix, AZ 85016 
Retail Lease 

Biltmore Store 
 0.00 Amendments Negotiated with 

landlord 
BILTMORE SHOPPING CENTER 

PARTNERS LLC Total 
   0.00 Assumed 

as Amended 
BINNS FASHION SHOP 435 Duke of Gloucester St. 

Williamsburg, VA 23185 
Purchase of Product  0.00  

BINNS FASHION SHOP Total    0.00 Assumed 
BLOOMINGDALE’S 919 Third Ave. 

New York, NY 10022 
Purchase of Product  0.00  

BLOOMINGDALE’S    0.00 Assumed 
BLOOMINGDALE’S INC. C O Macy’s Corporate Services 

2101 East Kemper Road 
Cincinnati, OH 45241 

Consignment  0.00  

BLOOMINGDALE’S, INC. Total    0.00 Assumed 
BOYDS 1818 Chestnut Street 

Philadelphia, PA 19103 
Purchase of Product  0.00  

BOYDS Total    0.00 Assumed 
Brand Representation in 

Respect of Celebrities and 
Editorial Coverage 

07/13/2009 6,200.00  BPCM LA 169 North Wetherly Dr 
Beverly Hills, CA  90211 

 08/01/2009 7,200.00  

BPCM LA Total    13,400.00 Assumed 
C & F LUXURY CARS LLC 1820 Bartow Ave 

Bronx, NY 10469 
Chauffer Services  0.00  

C & F LUXURY CARS LLC Total    0.00 Assumed 
CERTEGY CHECK SERVICES, INC 11601 Roosevelt Blvd. 

St. Petersburg, FL 33716 
Check Verification Services  0.00  

CERTEGY CHECK SERVICES, INC Total    0.00 Assumed 
CHICAGO OFFICE TECHNOLOGY GROUP 4 Territorial Court, Suite S 

Bolingbrook, IL 60440 
Copier Lease  0.00  

CHICAGO OFFICE TECHNOLOGY 
GROUP Total 

   0.00 Rejected 

CLEAN NET 800 W. Airport Freeway, Suite 720 
Irving, TX 75062 

Cleaning Services  0.00  

CLEAN NET Total    0.00 Assumed 
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

CLUB & COUNTRY LTD 57 Hillside Ave. 
Manhasset, NY 11030 

Purchase of Product  0.00  

CLUB & COUNTRY LTD Total    0.00 Assumed 
Lease Administration Services 07/20/2009 2,071.04  CORPORATE REAL ESTATE SERVICES, 

INC. 
60 Monmouth Park Hwy 

West Long Branch, NJ  07764  08/20/2009 114.27  

CORPORATE REAL ESTATE SERVICES, 
INC. Total 

   2,185.31 Assumed 

COUNTRY CLUB CASUALS 812 49th Ave. SW 
Calgary AB T2S1G9 

Canada 

Purchase of Product  0.00  

COUNTRY CLUB CASUALS Total    0.00 Assumed 
CPG HOUSTON HOLDINGS, LP C O Chelsea Property Group 

105 Eisenhower Parkway 
Roseland, NJ 07068 

Retail License 
Houston Store 

 0.00  

CPG HOUSTON HOLDINGS, LP Total    0.00 Assumed 
CPG PARTNERS, L.P. C O Chelsea Property Group Inc 

105 Eisenhower Pkwy 
Roseland, NJ  07068 

Retail Lease 
Woodbury Commons Store 

09/01/2009 293.55  

CPG PARTNERS, L.P. Total    293.55 Assumed 
Office Equipment Lease 07/25/2009 437.15  DE LAGE LANDEN FINANCIAL SERVICES, 

INC. 
1111 Old Eagle School Rd 

Wayne, PA  19087 Office Equipment Lease  0.00  
DE LAGE LANDEN FINANCIAL 

SERVICES, INC. Total 
   437.15 Assumed 

DILLARDS DEPARTMENT STORES, INC. 4501 North Beach Street 
Ft. Worth, TX 76137 

Purchase of Product  0.00  

DILLARDS DEPARTMENT STORES, INC. 
Total 

   0.00 Assumed 

DISCOVER MUSIC NETWORK P.O. Box 30394 
Salt Lake City, UT 84130 

Credit Card Acceptance  0.00  

DISCOVER MUSIC NETWORK Total    0.00 Assumed 
DMX MUSIC, INC. 11400 W. Olympic Blvd., Suite 

1100 
Las Angeles, CA 90064 

Music Subscription Service  0.00  

DMX MUSIC, INC. Total    0.00 Assumed 
EL PASEO COLLECTION NORTH 73 061 El Paseo St., 200 

Palm Desert, CA 92260 
Retail Lease 

Palm Desert Store 
 0.00  

EL PASEO COLLECTION NORTH Total    0.00 Assumed 
ELLAS CLOTHES CLOSET 4070 200th Street West 

Langley, BC V3A1K9 
Canada 

Purchase of Product  0.00  

ELLAS CLOTHES CLOSET Total    0.00 Assumed 
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

FASHION LOGISTICS, INC 45 Enterprise Avenue 
Secaucus, NJ 07094 

Product Storage and 
Distribution Services 

 0.00  

FASHION LOGISTICS, INC Total    0.00 Assumed 
Retail Lease 08/07/2009 13,017.48  FASHION OUTLETS OF NIAGARA, LLC C O The Talisman Companies 

4000 Ponce De Leon Blvd Ste 420 
Coral Gables, FL  33146 Niagara Falls Store 09/01/2009 4,030.65  

FASHION OUTLETS OF NIAGARA, LLC 
Total 

   17,048.13 Assumed 

FEINSTEINS 5600 Kavanaugh Blvd. 
Little Rock, AR 72207 

Purchase of Product  0.00  

FEINSTEINS Total    0.00 Assumed 
Retail Lease - Manhasset Store 

Advertising Placement 
(Circular) 

08/03/2009 18,000.00 Amendments of store lease 
negotiated with landlord 

FIFTH AVENUE OF LONG ISLAND REALTY American  Manasset 
2110 Northern Blvd 

Manhasset, NY  11030 

Event Participation 12/01/2009 259.02 Assumed 

FIFTH AVENUE OF LONG ISLAND 
REALTY Total 

   18,259.02 Assumed as Amended 

Office Cleaning Services 07/31/2009 3,082.52  FIRST QUALITY MAINTENANCE 70 West 36th St 
New York, NY  10018  08/01/2009 3,082.52  

FIRST QUALITY MAINTENANCE Total    6,165.04 Assumed 
FIRST VERMONT BANK AND TRUST 

COMPANY (N/K/A TD BANK, N.A.) 
58 Bonner Street 

Manchester, VT 05255 
SNDA (Manchester Store 

Lease) 
 0.00  

FIRST VERMONT BANK AND TRUST 
COMPANY (N/K/A TD BANK, N.A.) Total 

    
 

0.00 

 
 

Assumed 
FISHER CORP MISS J DPT. 26 1974 Utica Square 

Tulsa, OK 74114 
Purchase of Product  0.00  

FISHER CORP MISS J DPT. 26 Total     
0.00 

Assumed 

FORUM SHOPS, LLC National City Center 
115 West Washington St. 
Indianapolis, IN 46204 

Retail Lease 
Las Vegas Store 

  
 

0.00 

 

FORUM SHOPS, LLC Total    0.00 Assumed 
G G META CORP GIULIANA 1485 East Valley Road 

Montecito, CA 93108 
Purchase of Product   

0.00 
Assumed 

G G META CORP GIULIANA Total     
0.00 

Assumed 

GARMANY OF RED BANK INC 121 Broad St. 
Redbank, NJ 07701 

Purchase of Product   
0.00 

Assumed 

GARMANY OF RED BANK INC Total     
0.00 

Assumed 
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

GAZEBO LTD 107 Reynold Village 
Winston Salem, NC 27106 

Purchase of Product  0.00 Assumed 

GAZEBO LTD Total    0.00 Assumed 
GENERAL ELECTRIC CAPITAL 

CORPORATION 
1961 Hirst Drive 

Moberly, MO 65270 
Office Equipment Lease  0.00 Rejected 

GENERAL ELECTRIC CAPITAL 
CORPORATION Total 

   0.00 Rejected 

Employee Screening Services 07/31/2009 1,347.50 Assumed GENERAL INFORMATION SERVICES P.O. Box 353 
Chapin, SC  29036  08/31/2009 879.60 Assumed 

GENERAL INFORMATION SERVICES 
Total 

   2,227.10 Assumed 

Retail Lease - Hawaii Store 08/07/2009 735.44 Assumed 

Storage Space Agreement 09/08/2009 336.66 Assumed 

GGP ALA MOANA, LLC 1585 Kapiolani Blvd Ste 800 
Honolulu, HI  96814 

 11/01/2009 24.81  

GGP ALA MOANA, LLC Total    1,096.91 Assumed 
GISELLE SPORTSWEAR INC 143 Orchard Street 

New York, NY 10002 
Purchase of Product  0.00  

GISELLE SPORTSWEAR INC Total    0.00 Assumed 
GRANT MCCARTHY GROUP, LLC 777 Westchester Ave., St. 201 

White Plaints, NY 10604 
Tax Consulting Services  0.00  

GRANT MCCARTHY GROUP, LLC    0.00 Assumed 
Architectural Services 11/19/2008 (12,191.27)  GRUEN ASSOCIATES 6330 San Vicente Blvd Ste 200 

Los Angeles, CA  90048  05/12/2009 15,408.79  

GRUEN ASSOCIATES Total    3,217.52 Rejected 
GUS MAYER 604 Brookwood Village 

Birmingham, AL 35209 
Purchase of Product  0.00  

GUS MAYER Total    0.00 Assumed 
HANG CHIH INC IBA K10 W Valley Blvd. No. 130 

San Gabriel, CA 91776 
Purchase of Product  0.00  

HANG CHIH INC IBA Total    0.00 Assumed 
HAWAII MALLS, INC. 560 North Nimitz Highway, Suite 

206 A 
Honolulu, HI 96817 

Advertising Placement 
(duratrans) 

 0.00  

HAWAII MALLS, INC. Total    0.00 Assumed 
HEIDE & COOK 1714 Kanakanui St. 

Honolulu, HI 96819 
HVAC Maintenance  0.00  

HEIDE & COOK Total    0.00 Assumed 
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

Retail Lease 09/01/2009 4,680.51  

Highland Park Village 11/01/2009 4,439.28  

HIGHLAND PARK SHOPPING VILLAGE 47 Highland Park Village Ste 200 
Dallas, TX  75205 

 12/01/2009 120.14  

HIGHLAND PARK VILLAGE  PARTNERS 
Total 

   9,239.93 Assumed 

HS ASSET MANAGEMENT GROUP 5105 Paulsen St Ste 200A 
Savannah, GA  31405 

Project Management Services 08/28/2009 3,034.14  

HS ASSET MANAGEMENT GROUP Total    3,034.14 Assumed 
Hardware & Software 

Maintenance 
07/06/2009 1,667.09  IBM CORP 1 New Orchard Rd 

Armonk, NY  10504 
Hardware & Software 

Maintenance 
 0.00  

IBM CORP Total    1,667.09 Assumed 
IDHASOFT, INC 5655 Peachtree Pkwy Ste 200 

Norcross, GA  30092 
Software Maintenance 06/25/2009 868.75  

IDHASOFT, INC Total    868.75 Assumed 
Cleaning Services 07/30/2009 (215.75)  IMPERIAL COMMERCIAL CLEANING 19390 Collins Ave Ste 504 

Sunny Isles, FL  33160  08/01/2009 1,378.70  

IMPERIAL COMMERCIAL CLEANING 
Total 

   1,162.95 Assumed 

JACOBSON STORES INC 329 N Park Avenue Ste No. 101 
Winter Park, FL 32789 

Purchase of Product  0.00  

JACOBSON STORES INC Total    0.00 Assumed 
JEAN HUTCHINSON INC 51 East Putnam Ave. 

Greenwich, CT 06830 
Purchase of Product  0.00  

JEAN HUTCHINSON INC Total    0.00 Assumed 
JEAN WYMAN LTD 2901 Clint Moore Rd., No. 102 

Boca Raton, FL 33496 
Purchase of Product  0.00  

JEAN WYMAN LTD Total    0.00 Assumed 
JEFFERY KONG Sebastian Platz 9 

Munchen 80333, Germany 
Employment Agreement  0.00  

JEFFERY KONG Total    0.00 Rejected 
JOE BRAND INC 5300 San Dario Ave. 

Laredo, TX 78041 
Purchase of Product  0.00  

JOE BRAND INC Total    0.00 Assumed 
JOHN B MALOUF INC 8201 Quaker Ave., No. 106 

Lubbock, TX 79424 
Purchase of Product  0.00  

JOHN B MALOUF INC Total    0.00 Assumed 
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

JONES & JONES 4500 North 10th St., Suite 90 
McAllen, TX 78504 

Purchase of Product  0.00  

JONES & JONES Total    0.00 Assumed 
JULIAN GOLD AUSTIN 1214 West 6th St. 

Austin, TX 78703 
Purchase of Product  0.00  

JULIAN GOLD AUSTIN Total    0.00 Assumed 
JULIAN GOLD CORPUS CHRISTI 3840 South Alameda 

Corpus Christi, TX 78411 
Purchase of Product  0.00  

JULIAN GOLD CORPUS  CHRISTI Total    0.00 Assumed 
JULIAN GOLD MIDLAND 2101 West Wadley Suite 16 

Midland, TX 79705 
Purchase of Product  0.00  

JULIAN GOLD MIDLAND Total    0.00 Assumed 
JULIAN GOLD SAN ANTONIO 4109 McCullough 

San Antonio, TX 78212 
Purchase of Product  0.00  

JULIAN GOLD SAN ANTONIO Total    0.00 Assumed 
JULIE PHILLIPS ASSOC INC 1180 08 Uptown Park Blvd. 

Houston, TX 77056 
Purchase of Product  0.00  

JULIE PHILLIPS ASSOC INC Total    0.00 Assumed 
LA CHIC 315 8th Ave. SW 

No. 252 Bankers Hall 
Calgary AB T2P4K1 

Canada 

Purchase of Product  0.00  

LA CHIC Total    0.00 Assumed 
LEIGHS OF WEST MICHIGAN 1942 Breton Road SE 

Grand Rapids, MI 49506 
Purchase of Product  0.00  

LEIGHS OF WEST MICHIGAN Total    0.00 Assumed 
LOOK FOR FASHIONS INC 8733 Countryside Plaza 

Omaha, NE 68114 
Purchase of Product  0.00  

LOOK FOR FASHIONS INC Total    0.00 Assumed 
08/05/2009 1,718.26 LVP ST. AUGUSTINE OUTLETS LLC CO Prime Retail LP 

217 Redwood Street 
Baltimore, MD 21202 

Retail License 
St. Augustine Store 

09/03/2009 783.07 

 
 

LVP ST. AUGUSTINE OUTLETS LLC Total    2,501.33 Assumed 
LYNDONS 2000 N. Rock Rd., Suite 130 

Wichita, KS 67206 
Purchase of Product  0.00  

LYNDONS Total    0.00 Assumed 
MAISON WEISS INC 4500 Interstate 55 North 

Jackson, MS 39211 
Purchase of Product  0.00  

MAISON WEISS INC Total    0.00 Assumed 
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

Cleaning Services 08/02/2009 1,891.94  MARHEN CLEANING, INC. Po Box 564603 
College Point, NY  11356  08/30/2009 640.08  

MARHEN CLEANING, INC. Total    2,532.02 Assumed 
MARIOLA 916 Corydon Ave. 

Winnepeg MB R3M0Y5 
Canada 

Purchase of Product  0.00  

MARIOLA Total    0.00 Assumed 
MARSHS 270 Main St. 

Huntington, NY 11743 
Purchase of Product  0.00  

MARSHS Total    0.00 Assumed 
MARTI 16 8 West King St. 

Lancaster, PA 17603 
Purchase of Product  0.00  

MARTI Total    0.00 Assumed 
MASSACHUSETTS MUTUAL LIFE 

INSURANCE COMPANY 
 

Attn: Mortgage Loan 
Administration Real Estate Finance 

Group 
1500 Main Street, Suite 2100 

Springfield, MA 01115 

SNDA (Phoenix Store Lease)   
 
 
 

0.00 

 
 
 
 
 

MASSACHUSETTS MUTUAL LIFE 
INSURANCE COMPANY Total 

    
0.00 

 
Assumed 

MEGAPATH INC. 555 Anton Blvd Ste 200 
Costa Mesa, CA  92626 

Internet Service Provider 08/01/2009  
245.46 

 

MEGAPATH INC. Total    245.46 Assumed 
Water Cooler Lease 07/01/2009 15.55  

 07/09/2009 15.00  

 07/22/2009 (5.00)  

 08/01/2009 15.55  

MENEHUNE WATER COMPANY, INC. 99-1205 Halawa Valley St 
Aiea, HI  96701 

 08/06/2009 31.00  

MENEHUNE WATER COMPANY, INC. 
Total 

   72.10 Assumed 

MICROFOCUS 400 Interstate parkway, Suite 1650 
Atlanta, GA 30339 

Software Maintenance  0.00  

MICROFOCUS Total    0.00 Assumed 
MILANO HANDBAG & LUGGAGE 928 S Western Ave. No. 211 

Los Angeles, CA 90006 
Purchase of Product  0.00  

MILANO HANDBAG & LUGGAGE Total    0.00 Assumed 
MIRAMAR OUTLET WEST, LLC 10801 Corkscrew Rd. Suite 305 

Estero, FL 33928 
Retail Lease 

Miramar Store 
 0.00  

MIRAMAR OUTLET WEST, LLC Total    0.00 Assumed 



 

 Error! Unknown document property 
name.

 

B10

COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

MITCHELLS 670 Post Rd. East 
Westport, CT 06880 

Purchase of Product  0.00  

MITCHELLS Total    0.00 Assumed 
MR OOLEYS INC 1901 N W Expressway, Suite 1023 

Oklahoma City, OK 73118 
Purchase of Product  0.00  

MR OOLEYS INC Total    0.00 Assumed 
Alarm Monitoring Services at 

NJ Store 
MUTUAL CENTRAL ALARM SERVICES, 

INC 
10 West 46th St 

New York, NY  10036 
Alarm Monitoring, Card 

Access and CCTV Services at 
Corporate Office 

08/01/2009 2,094.66  

MUTUAL CENTRAL ALARM SERVICES, 
INC Total 

   2,094.66 Assumed 

NANONATION, INC. 301 South 13th St., No. 700 
Lincoln, NE 68508 

Digital Monitor Maintenance  0.00  

NANONATION, INC. Total    0.00 Assumed 
NATURE’S BEST 900 Manatee Way 

Hollywood, FL 33019 
Water Cooler Lease  0.00  

NATURE’S BEST Total    0.00 Rejected 

Purchase of Product 
Agreement 

 13,250.00 NEIMAN MARCUS, INC.4 One Marcus Square 
1618 Main St 

Dallas, TX  75201 DSA Support Agreement  0.00 

 

NEIMAN MARCUS, INC. Total    13,250.00 Assumed 
NEW EDGE NETWORK 3000 Columbia House Blvd., Suite 

106 
Vancouver, WA 98661 

Internet Service Provider  0.00  

NEW EDGE NETWORK Total    0.00 Rejected 
NPA COMPUTERS, INC 751 Coates Ave 

Holbrook, NY  11741 
Hardware Maintenance 07/21/2009 1,900.79  

NPA COMPUTERS, INC Total    1,900.79 Assumed 
NYC PRIME REALTY INC 500 Fifth Ave. 

New York, NY 10110 
Real Estate Broker Services  0.00  

NYC PRIME REALTY INC Total    0.00 Rejected 
OAK HALL INC 6150 Poplar Ave. 

Memphis, TN 38119 
Purchase of Product  0.00  

OAK HALL INC Total    0.00 Assumed 

                                                 
4  The cure amounts listed with respect to these Assumed Contracts are not meant to affect the liabilities to be assumed by Purchasers as set forth in the Agreement in Schedule 1.1(e) Customer 
Programs.  The Debtor is responsible for paying the Cure Amount set forth herein. 
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

ORLANDO OUTLET OWNER LLC C O Prime Realty Property 
Management LLC 

217 E. Redwood St. 
Baltimore, MD 21202 

Retail Lease  0.00  

ORLANDO OUTLET OWNER LLC Total    0.00 Assumed 
PALM BEACH CAPITAL MANAGEMENT, 

INC. 
73-811 El Paseo 

Palm Desert, CA  92260 
Retail Lease 

Palm Desert Store 
 0.00  

PALM BEACH CAPITAL MANAGEMENT, 
INC. Total 

   0.00 Rejected 

PASEO ESCADA LLC 9 Point Loma Dr. 
Corona Del Mar, CA 92625 

Retail Lease 
Palm Desert Store 

 0.00 Amendments being negotiated 
with landlord as Amended 

PASEO ESCADA LLC Total    0.00 Assumed 
PAYMENTECH, L.P. 1601 Elm St. 

Dallas, TX 75201 
Credit Card Processing 

Services 
 0.00  

PAYMENTECH, L.P. Total    0.00 Assumed 
PITNEY BOWES MANAGEMENT Pitney Bowes 

1019 Waimanu St No 104 
Honolulu, HI  96814 

Postage Meter Lease 07/31/2009 2,975.39  

PITNEY BOWES MANAGEMENT Total    2,975.39 Assumed 
PITNEY BOWES CREDIT CORPORATION Pitney Bowes Purchase Power 

27 Waterview Dr 
Shelton, CT  06484 

Office Equipment Lease 08/03/2009 5,650.03  

PITNEY BOWES CREDIT CORPORATION 
Total 

   5,650.03 Assumed 

Music Subscription Service 07/01/2009 177.24  PLAYNETWORK, INC Playnetwork, Inc 
8727 148th Ave NE 

Redmond, WA  98052  08/01/2009 319.14  

PLAYNETWORK, INC Total    496.38 Assumed 
POTAMKIN CADILLAC 798 11th Avenue 

New York, NY 10019 
Motor Vehicle Lease  0.00  

POTAMKIN CADILLAC Total    0.00 Assumed 
PRIME MARKETS AT SAN MARCOS II 

LIMITED PARTNERSHIP 
217 East Redwood Street 

Baltimore, MD 21202 
Retail Lease  0.00  

PRIME MARKETS AT SAN MARCOS II 
LIMITED PARTNERSHIP Total 

   0.00 Assumed 

Alarm Monitoring at Palm 
Desert Store 

07/21/2009 59.00  PROTECTION ONE Po Box 49292 
Wichita, KS  67201-9292 

 08/02/2009 205.58  

PROTECTION ONE Total    264.58 Assumed 
QUENCH USA 517 Commerce St. 

Franklin Lakes, NJ 07417 
Water Cooler Rental  0.00  

QUENCH USA Total    0.00 Assumed 
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

RAYMARK XPERT BUSINESS SYSTEMS 
INC 

8000 Decarie Blvd. Suite 200 
Montreal, QU H4P2S4 

Canada 

POS Hardware Maintenance  0.00  

RAYMARK XPERT BUSINESS SYSTEMS 
INC Total 

   0.00 Assumed 

RECALL NORTH AMERICA 180 Technology Parkway 
Norcross, GA 30092 

Data Storage  0.00  

RECALL NORTH AMERICA Total    0.00 Assumed 
RICHARDS OF GREENWICH 359 Greenwich Ave. 

Greenwich, CT 06830 
Purchase of Product  0.00  

RICHARDS OF GREENWICH Total    0.00 Assumed 
RONALD M DRUKER & DAVID C BELL, as 

TRUSTEES OF THE HERITAGE 
COMMERCIAL REALTY TRUST 

C O The Druker Company Ltd 
50 Federal Street 

Boston, MA 02110 

Retail Lease 
Boston Store 

 0.00  

RONALD M DRUKER & DAVID C BELL, as 
TRUSTEES OF THE HERITAGE 

COMMERCIAL REALTY TRUST Total 

   0.00 Assumed 

ROSENTHAL FURS INC 341 Town Square Main St. 
Highlands, NC 28741 

Purchase of Product  0.00  

ROSENTHAL FURS INC Total    0.00 Assumed 
ROYAL BANK OF SCOTLAND Attn: Mortgage Loan Department 

C O Greenwich Capital Financial 
Products Inc. 

600 Steamboat Road 
Greenwich, CT 06830 

SNDA (New York Store 
Lease) 

  
 
 
 

0.00 

 
 
 
 
 

ROYAL BANK OF SCOTLAND Total    0.00  
Assumed 

Purchase of Product SAKS FIFTH AVENUE5 12 East 49th St. 9th Floor 
New York, NY 10017 Purchase of Support 

 0.00  

SAKS FIFTH AVENUE Total    0.00 Assumed 
SAKS JANDEL MD 5510 Wisconsin Ave. 

Chevy Chase, MD 20815 
Purchase of Product  0.00  

SAKS JANDEL MD Total    0.00 Assumed 
SAWGRASS MILLS PHASE IV C O The Mills Corporation 

1300 Wilson Blvd. St. 400 
Arlington, VA 22209 

Retail Lease 
Sawgrass Mills Store 

 0.00  

SAWGRASS MILLS PHASE IV Total    0.00 Assumed 

                                                 
5  The cure amounts listed with respect to these Assumed Contracts are not meant to affect the liabilities to be assumed by Purchasers as set forth in the Agreement in Schedule 1.1(e) Customer 
Programs.  The Debtor is responsible for paying the Cure Amount set forth herein. 
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

SCHINDLER ELEVATOR CORPORATION 20 Whippany Rd 
Morristown, NJ  07962-1935 

Elevator Maintenance 08/01/2009 317.71  

SCHINDLER ELEVATOR CORPORATION 
Total 

   317.71 Assumed 

SECAUCUS OUTLET ASSOCIATES, LLC C O Foxwood Realty Services LLC 
55 Hartz Way 

Secaucus, NJ 07094 

Retail Lease 
Secaucus Outlet Store 

 0.00  

SECAUCUS OUTLET ASSOCIATES, LLC 
Total 

   0.00 Assumed 

SECOND HORIZON GROUP LIMITED 
PARTNERSHIP 

C O Prime Retail LP 
217 East Redwood St. 

Baltimore, MD 

Retail License 09/03/2009 124.15  

SECOND HORIZON GROUP LIMITED 
PARTNERSHIP Total 

   124.15 Assumed 

SHARED TECHNOLOGY 1405 South Beltline Rd. 
Coppell, TX 75019 

Hardware Maintenance  0.00  

SHARED TECHNOLOGY Total    0.00 Assumed 
SHERWOODS INC 101 1st Ave. SW, Suite 16 

Rochester, MN 55902 
Purchase of Product  0.00  

SHERWOODS INC Total    0.00 Assumed 
SHIFT4 CORPORATION 1491 Center Crossing Rd. 

Las Vegas, NV 89144 
Credit Card Processing 

Services 
 0.00  

SHIFT4 CORPORATION Total    0.00 Assumed 
SONITROL OF HAWAII LLC 1724 Hart St 

Honolulu, HI  96819 
Alarm Monitoring at Honolulu 

Store 
08/07/2009 176.96  

SONITROL OF HAWAII LLC Total    176.96 Assumed 
SOUTH COAST PLAZA 3333 Bristol St 

Costa Mesa, CA  92626 
Retail Lease 

Costa Mesa Store 
Storage Space Lease 

09/01/2009 30,901.96 Amendments negotiated with 
landlord 

SOUTH COAST PLAZA Total    30,901.96 Assumed  
as Amended 

Purchase of Signage 07/24/2009 932.53  SOUTHWEST SIGN COMPANY 1611 Jenks Dr 
Corona, CA  92880  07/25/2009 2,619.85  

SOUTHWEST SIGN COMPANY Total    3,552.38 Assumed 
SPECTRA LOGIC CORPORATION 1700 North 55th St. 

Boulder, CO 80301 
Hardware Maintenance  0.00  

SPECTRA LOGIC CORPORATION Total    0.00 Assumed 
STANLEY KORSHAK 500 Crescent Court, Suite 100 

Dallas, TX 75201 
Purchase of Product  0.00  

STANLEY KORSHAK Total    0.00 Assumed 
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COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

STERLING COMMERCE, INC. 4600 Lakehurst Ct. 
Dublin, OH 43016 

Software Maintenance  0.00  

STERLING COMMERCE, INC. Total    0.00 Assumed 
STYD, LP C O U.S. Equities Realty 

20 North Michigan Ave. 
Chicago, IL 60602 

Retail Sublease  0.00  

STYD, LP Total    0.00 Assumed 
SUNGARD RECOVERY SERVICES LP 1285 Drummers Lane 

Wayne, PA 19087 
Data Back-Up and Recovery 

Services 
 0.00  

SUNGARD RECOVERY SERVICES LP 
Total 

   0.00 Rejected 

SYNCSORT 50 Tice Blvd. 
Woodcliff Lake, NJ 07677 

Software Maintenance  0.00  

SYNCSORT Total    0.00  

TAX FREE SHOPPING 1030 NorthPark Center 
Dallas, TX 75225 

Sales Tax Refund Service   
0.00 

 

TAX FREE SHOPPING Total    0.00 Assumed 
TEACHERS INSURANCE AND ANNUITY 

ASSOCIATION OF AMERICA 
Attention: Director, Portfolio 

Management 
730 Third Avenue 

New York, New York 100 17 
Mortgage and Real Estate 
Application #: MA-445 

Mortgage #I: M-0004 16000 

SNDA (Boston Store Lease)   
 
 
 
 
 

0.00 

 
 
 
 
 
 
 

TEACHERS INSURANCE AND ANNUITY 
ASSOCIATION OF AMERICA Total 

    
 
 

0.00 

 
 
 

Assumed 
THE PORCUPINE LTD PO 5465 / The Village at Wexford 

E4 
Hilton Head, SC 29928 

Purchase of Product  0.00  

THE PORCUPINE LTD Total    0.00 Assumed 
TRES MARIPOSAS 5857 North Mesa 

El Paso, TX 79912 
Purchase of Product  0.00  

TRES MARIPOSAS Total    0.00 Assumed 
TRUSTEES OF ARLINGTON BOYLSTON 

REALTY TRUST 
c/o The Druker Company Ltd. 

50 Federal Street 
Suite 1000 

Boston, MA  02110 

Retail Store 
Boston Store 

 0.00  

TRUSTEES OF ARLINGTON BOYLSTON 
REALTY TRUST 

   0.00 Assumed 



 

 Error! Unknown document property 
name.

 

B15

COUNTERPARTY ADDRESS DESCRIPTION INVOICE 
DATE3 

CURE AMOUNT DESIGNATION / NOTES 

TOWN OF MANCHESTER, VERMONT P.O. Box 909 
Manchester Center, Vermont 05255 

Nondisturbance Agreement 
(Manchester Store Lease) 

  
0.00 

 

TOWN OF MANCHESTER, VERMONT 
Total 

    
0.00 

 
Assumed 

UNITED OVERSEAS BANK LIMITED Attn: Senior Vice President and 
General Manager 

777 South Figueroa Street 
Los Angeles, CA 90017 

SNDA (Beverly Hills Store)   
 
 

0.00 

 
 

UNITED OVERSEAS BANK LIMITED Total     
0.00 

 
Assumed 

United Parcel Service Inc. Senior Account Executive 
47 Hartz Way 

Secaucus, NJ 07094 

Carrier Agreement   
 

0.00 

 

United Parcel Service Inc.     
0.00 

 
Assumed 

U S EQUITIES REALTY, INC. 20 North Michigan Ave., Suite 400 
Chicago, IL 60602 

 

Retail Lease 
Chicago Store 

 0.00 Amendments negotiated with 
landlord 

U S EQUITIES REALTY, INC. Total    0.00 Assumed  
as Amended 

Retail Lease 10/01/2009 (3,835.95)  

Manchester Center Store 11/01/2009 (66.96)  

VANDERBILT MPD CORP 1601 Depot St 
Manchester Center, VT  05255 

 (blank) (2,332.90 )  

VANDERBILT MPD CORP Total    (1,570.01) Assumed 
VERIZON WIRELESS HQ-Legal Contract Administration 

One Verizon Way 
Basking Ridge, NJ 07920 

Wireless Cellular Service 
Agreement 

  
 

0.00 

 

VERIZON WIRELESS Total    0.00 Assumed 
WAVE2WAVE,NEW YORK, INC. 433 Hackensack Ave 

Hackensack, NJ  07601 
Internet Access Provider 07/01/2009 (600.00)  

WAVE2WAVE,NEW YORK, INC. Total    (600.00) Assumed 
WORTH – PONDFIELD LLC 97 77 Queens Blvd. Suite 710 

Rego Park, NY 11374 
Retail Lease   

0.00 
 

WORTH – PONDFIELD LLC Total     
0.00 

Assumed 

ZITA INC 211 E. Silver Spring Dr. 
Whitefish Bay, WI 53217 

Purchase of Product   
0.00 

 

ZITA INC Total    0.00 Assumed 

GRAND TOTAL    $226,527.82  
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Exhibit C 
 

Objecting Landlords 
 

COUNTERPARTY ADDRESS DESCRIPTION 
CURE 
AMOUNT PER 
DEBTOR 

DISPUTED CURE 
AMOUNT PER 
LANDLORD 

OBJECTION FILED BY/ 
REPRESENTED BY  

B W HOTEL LLC 9500 Wilshire Blvd. 
Beverly Hills, CA 90212 

Retail Lease 
Beverly Hills Store 

0.00 
 

After receiving 
the objection and 
re-reviewing its 
books and 
records, the 
Debtor has 
determined that 
the correct cure 
amount should 
be $2,105.06. 

$7,060.01 
 
 

Beverly Wilshire Hotel Company 
Morrison & Foerster LLP 
Karen Ostad, Esq. 
1290 Avenue of the Americas 
New York, NY 10104 
(212) 468-8000 
 

BILTMORE SHOPPING 
CENTER PARTNERS LLC 

2502 East Camelback Road 
Phoenix, AZ 85016 

Retail Lease 
Biltmore Store/Phoenix 

0.00 ---- Informal objection made to counsel for 
the Debtor. 
 
Katten Muchin Rosenman LLP 
Dustin P. Branch 
2029 Century Park East 
Suite 2600 
Los Angeles, CA 90067-3012 
(310) 788-4420 
 

CPG HOUSTON 
HOLDINGS, LP 

C O Chelsea Property 
Group Inc 
105 Eisenhower Parkway 
Roseland, NJ 07068 

Retail License 
Woodbury Commons Store 

0.00 ---- Simon Property Group, Inc. 
Ronald M. Tucker, Bankruptcy Counsel 
225 West Washington Street 
Indianapolis, Indiana 46204 
(317) 263-2346 
 

CPG PARTNERS, L.P. C O Chelsea Property 
Group Inc 
105 Eisenhower Pkwy 
Roseland, NJ  07068 

Retail Lease 
Houston Store 

293.55 ---- Simon Property Group, Inc. 
Ronald M. Tucker, Bankruptcy Counsel 
225 West Washington Street 
Indianapolis, Indiana 46204 
(317) 263-2346 
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COUNTERPARTY ADDRESS DESCRIPTION 
CURE 
AMOUNT PER 
DEBTOR 

DISPUTED CURE 
AMOUNT PER 
LANDLORD 

OBJECTION FILED BY/ 
REPRESENTED BY  

FORUM SHOPS, LLC National City Center 
115 West Washington St. 
Indianapolis, IN 46204 

Retail Lease 
Las Vegas Store 

0.00 ---- Simon Property Group, Inc. 
Ronald M. Tucker, Bankruptcy Counsel 
225 West Washington Street 
Indianapolis, Indiana 46204 
(317) 263-2346 
 

GGP ALA MOANA, LLC 1585 Kapiolani Blvd  
Ste 800 
Honolulu, HI  96814 

Retail Lease - Hawaii Store 
and Storage Space 
Agreement 

1,096.91 5,185.41 Kelley Drye & Warren LLP 
James E. Farrah, Esq. 
Robert L. LeHane, Esq. 
101 Park Avenue 
New York, NY 10178 
(212) 808-7740 
 

LVP ST. AUGUSTINE 
OUTLETS LLC 

Prime Outlets at St. 
Augustine 
510 Prime Outlets Blvd. 
Suite 1070 
St. Augustine, FL 32084 

Retail License 
St. Augustine Store 

2,501.33 3,113.97 Menter, Rudin & Trivelpiece, P.C. 
Kevin M. Newman, Esq. 
James C. Thoman, Esq. 
308 Maltbie Street, Suite 200 
Syracuse, New York 13204 
(315) 474-7541 
 
Local Counsel: 
Kelley Drye & Warren LLP 
James E. Farrah, Esq. 
Robert L. LeHane, Esq. 
101 Park Avenue 
New York, NY 10178 
(212) 808-7740 
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COUNTERPARTY ADDRESS DESCRIPTION 
CURE 
AMOUNT PER 
DEBTOR 

DISPUTED CURE 
AMOUNT PER 
LANDLORD 

OBJECTION FILED BY/ 
REPRESENTED BY  

ORLANDO OUTLET 
OWNER LLC 

C O Prime Realty Property 
Management LLC 
217 E. Redwood St. 
Baltimore, MD 21202 

Retail Lease 0.00 ---- Menter, Rudin & Trivelpiece, P.C. 
Kevin M. Newman, Esq. 
James C. Thoman, Esq. 
308 Maltbie Street, Suite 200 
Syracuse, New York 13204 
(315) 474-7541 
 
Local Counsel: 
Kelley Drye & Warren LLP 
James E. Farrah, Esq. 
Robert L. LeHane, Esq. 
101 Park Avenue 
New York, NY 10178 
(212) 808-7740 
 

PRIME OUTLETS AT SAN 
MARCOS II LIMITED 
PARTNERSHIP 

C O Prime Realty Property 
Management LLC 
217 E. Redwood St. 
Baltimore, MD 21202 

Retail Lease ---- 1,800.00 Menter, Rudin & Trivelpiece, P.C. 
Kevin M. Newman, Esq. 
James C. Thoman, Esq. 
308 Maltbie Street, Suite 200 
Syracuse, New York 13204 
(315) 474-7541 
 
Local Counsel: 
Kelley Drye & Warren LLP 
James E. Farrah, Esq. 
Robert L. LeHane, Esq. 
101 Park Avenue 
New York, NY 10178 
(212) 808-7740 
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COUNTERPARTY ADDRESS DESCRIPTION 
CURE 
AMOUNT PER 
DEBTOR 

DISPUTED CURE 
AMOUNT PER 
LANDLORD 

OBJECTION FILED BY/ 
REPRESENTED BY  

RONALD M DRUKER & 
DAVID C BELL, as 
TRUSTEES OF THE 
HERITAGE COMMERCIAL 
REALTY TRUST 

C O The Druker Company 
Ltd 
50 Federal Street 
Boston, MA 02110 

Retail Lease 
Boston Store 

0.00 
 

After receiving 
the objection and 
re-reviewing its 
books and 
records, the 
Debtor has 
determined that 
the correct cure 
amount should 
be $5,891.45. 

13,885.45 
 

Gouston & Storrs, P.C. 
Christine D. Lynch, Esq. 
Vanessa V. Peck, Esq. 
400 Atlantic Avenue 
Boston, MA 02110-3333 
(617) 482-1776 
 

SAWGRASS MILLS PHASE 
IV 

C O The Mills Corporation 
1300 Wilson Blvd. St. 400 
Arlington, VA 22209 

Retail Lease 
Sawgrass Mills Store 

0.00 ---- Simon Property Group, Inc. 
Ronald M. Tucker, Bankruptcy Counsel 
225 West Washington Street 
Indianapolis, Indiana 46204 
(317) 263-2346 
 

SECOND HORIZON 
GROUP LIMITED 
PARTNERSHIP 

C O Prime Retail LP 
217 East Redwood St. 
Baltimore, MD 

Retail License 0.00 ---- Menter, Rudin & Trivelpiece, P.C. 
Kevin M. Newman, Esq. 
James C. Thoman, Esq. 
308 Maltbie Street, Suite 200 
Syracuse, New York 13204 
(315) 474-7541 
 
Local Counsel: 
Kelley Drye & Warren LLP 
James E. Farrah, Esq. 
Robert L. LeHane, Esq. 
101 Park Avenue 
New York, NY 10178 
(212) 808-7740 
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ASSET PURCHASE AND SALE AGREEMENT 

THIS ASSET PURCHASE AND SALE AGREEMENT, dated as of December 21, 2009 
(this “Agreement”), is made and entered into by and between, Escada (USA) Inc., a Delaware 
corporation (“Seller”), and Escada US Subco LLC, a Delaware limited liability company 
(“Purchaser”).  Seller and Purchaser are sometimes herein referred to collectively as “Parties” 
and individually as a “Party.” 

W I T N E S S E T H: 

WHEREAS, Seller is primarily engaged in the merchandising and selling of imported 
designer women’s apparel, shoes and accessories under the “ESCADA” and “ESCADA SPORT” 
brands through retail boutiques, outlet stores and wholesale distribution channels throughout the 
United States (the “Business”); 

WHEREAS, on August 14, 2009, Seller filed a voluntary petition for relief under chapter 
11 of the Bankruptcy Code (as defined herein) with the United States Bankruptcy Court for the 
Southern District of New York (Case No. 09-15008 (SMB)) (the “Bankruptcy Case”);  

WHEREAS, on November 5, 2009, Purchaser’s Affiliate (as defined herein) entered into 
an agreement with Escada AG (“Parent”), Seller’s sole shareholder, for the purchase of certain 
assets related to Parent’s core business as carried out by Parent and certain of its subsidiaries 
under the “ESCADA” and “ESCADA SPORT” brands and certain assets and contracts related 
thereto; and 

WHEREAS, on the terms and subject to the conditions hereinafter set forth and pursuant 
to a Sale Order (as defined herein), the Parties desire to enter into this Agreement, pursuant to 
which, among other things, Seller shall sell to Purchaser, and Purchaser shall purchase from 
Seller, in accordance with sections 363 and 365 of the Bankruptcy Code, all of Seller’s right, title 
and interest in and to the Transferred Assets (as defined herein) and Purchaser shall assume from 
Seller and thereafter pay, discharge and perform the Assumed Liabilities (as defined herein). 

NOW, THEREFORE, in consideration of the premises and of the mutual covenants, 
representations, warranties and agreements herein contained, and intending to be legally bound 
hereby, the Parties hereby agree as follows: 

ARTICLE I 
 

DEFINITIONS 

Section 1.1 Definitions.  For the purposes of this Agreement, capitalized terms used 
herein shall have the meanings set forth in Exhibit A attached hereto. 

Section 1.2 Other Definitional Provisions. 

(a) The words “hereof”, “herein”, and “hereunder” and words of similar import, when 
used in this Agreement, refer to this Agreement as a whole and not to any particular provision of 
this Agreement. 
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(b) The definitions contained in this Agreement are applicable to the singular as well 
as the plural forms of such terms and to the masculine as well as to the feminine and neuter 
genders of such term. 

(c) Whenever the words “include”, “includes” or “including” are used in this 
Agreement, they shall be deemed to be followed by the words “without limitation”. 

(d) The terms “day” and “days” mean and refer to calendar day(s). 

(e) The terms “year” and “years” mean and refer to calendar year(s). 

(f) The word “or” is inclusive and not exclusive. 

(g) Any reference in this Agreement to “$” shall mean United States dollars. 

(h) Any agreement, instrument or statute defined or referred to herein or in any 
agreement or instrument that is referred to herein means such agreement, instrument or statute as 
from time to time amended, modified or supplemented, including (in the case of agreements or 
instruments) by waiver or consent, (in the case of statutes) by succession of comparable 
successor statutes and by reference to all attachments thereto and instruments incorporated 
therein.  References to a Person are also to its permitted successors and assigns. 

(i) All Article and Section references herein are to Articles and Sections of this 
Agreement, unless otherwise specified. 

(j) All Exhibits and Schedules annexed hereto or referred to herein are hereby 
incorporated in and made a part of this Agreement as if set forth in full herein.  No disclosure on 
a Schedule relating to a possible breach or violation of any Contract, Law or Order shall be 
construed as an admission or indication that breach or violation exists or has actually occurred.  
The disclosure of a particular item of information in a Schedule shall not be taken as an 
admission by the Party making such disclosure that such disclosure is required to be made.  Any 
capitalized terms used in any Schedule or Exhibit, but not otherwise defined therein, shall be 
defined as set forth in this Agreement. 

(k) This Agreement shall not be construed as if prepared by one of the Parties, but 
rather according to its fair meaning as a whole, as if all Parties had prepared it and, in the event 
an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as 
jointly drafted by the Parties and no presumption or burden of proof shall arise favoring or 
disfavoring any Party by virtue of the authorship of any provision of this Agreement. 

 

[New York #2140469 v7]   
2 

 



 

 

A  RTICLE II
 

PURCHASE AND SALE 

Section 2.1 Purchase and Sale of Transferred Assets; Assumption of Assumed 
Liabilities. 

(a) Transferred Assets.  On the terms and subject to the conditions set forth herein 
and in the Sale Order and subject to Section 2.1(b), at the Closing, Seller shall sell, convey, 
assign, transfer and deliver to Purchaser, and Purchaser shall purchase, acquire and accept from 
Seller, free and clear of any and all Liens (other than the Permitted Liens), all of Seller’s right, 
title and interest in and to the Transferred Assets.  The sale, assignment, transfer and delivery of 
the Transferred Assets shall be effected by delivery by Seller and Purchaser of the Assignment 
Agreement. 

(b) Retained Assets.  Purchaser expressly understands and agrees that all of Seller’s 
right, title or interest in or to the Retained Assets shall be retained by Seller, notwithstanding any 
other provision hereof. 

(c) Assumed Liabilities.  On the terms and subject to the conditions set forth herein, 
Purchaser hereby agrees, effective as of the Closing, to assume and thereafter to pay, discharge, 
perform and otherwise satisfy when due, in accordance with their respective terms, (i) all 
Liabilities arising from and after the Closing with respect to the Transferred Assets or the 
operation of the Business by Purchaser from and after the Closing, (ii) all Liabilities of Seller 
with respect to each Assumed Contract arising with respect to the period commencing on the 
date of the assignment of such Assumed Contract pursuant to this Agreement, other than, as 
provided in Section 2.1(e), any Cure Amounts listed on Schedule 2.1(e)(ii), (iii) all Customer 
Program Liabilities incurred in the ordinary course of business, (iv) subject to Section 2.1(d) and 
Article VIII, all Liabilities with respect to Hired Employees arising after the Closing, (v) all 
Liabilities for ad valorem (or similar) property Taxes (whether assessed or unassessed) in respect 
of the Transferred Assets for any taxable period (or portion thereof) beginning on or after the 
Closing Date, and (vi) Purchaser’s share of Transfer Taxes as set forth in Section 7.12(e), 
(collectively, the “Assumed Liabilities”).  It is expressly understood that Purchaser is assuming 
only the Assumed Liabilities. 

(d) Excluded Liabilities.  Purchaser shall have no responsibility or liability for any 
liabilities or other obligations of Seller other than the Assumed Liabilities, and all liabilities and 
other obligations of Seller other than the Assumed Liabilities shall remain obligations of Seller 
(the “Excluded Liabilities”).  Without limiting the foregoing, Excluded Liabilities shall include, 
without limitation, the following: (i) any Liabilities of the Seller pursuant to the WARN Act 
relating to the action or inaction of any Party in connection with the transaction contemplated 
hereby, (ii) any Liabilities (x) related to or arising out of the employment or termination of 
employment by Seller or its controlled Affiliates of any current or former employee or retiree of 
Seller, including any Employee of Seller (and any dependents or beneficiaries thereof) or (y) 
related to, arising out of or under any compensation or employee benefit plan, program or 
arrangement sponsored, maintained or contributed to by Seller or any of its Affiliates, including, 
without limitation, the Employee Benefit Plans, in each case, whether arising prior to, on or after 
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the Closing Date, (iii) any Liabilities related to or arising out of accounts payable, including 
without limitation those payable to Seller’s Affiliates, and other accrued liabilities in respect of 
periods prior to the Closing Date, (iv) any Taxes (whether assessed or unassessed) of or relating 
to the Seller or relating to the Business or the Transferred Assets for any taxable period (or 
portion thereof) ending on or prior to the Closing Date, or arising or incurred with respect to the 
operations of the Seller prior to the Closing Date, (v) Seller’s share of Transfer Taxes as set forth 
in Section 7.12(e), (vi) any Liabilities derived or resulting from or relating to the matters set forth 
on Schedule 5.6 hereto or Liens expunged with respect to the Transferred Assets by the Sale 
Order, (vii) any Liabilities related to or arising out of any investigations or proceedings of the 
U.S. Customs and Border Protection with respect to the Seller or the Business and (viii) any 
Liabilities pursuant to, or under, the Indenture dated March 23, 2005, among Escada AG, the 
Subsidiary Guarantors named therein, The Bank of New York and AIB BNY Fund Management 
(Ireland) Limited.   

(e) Assumed Contracts; Cure Amounts. 

(i) Assumed Contracts.  At the Closing and pursuant to Section 365 of 
the Bankruptcy Code and the Sale Order, Seller shall assume and assign to Purchaser, and 
Purchaser shall consent to such assignment from Seller, each of the Assumed Contracts set forth 
on Schedule 1.1(c)(2), as such schedule may be amended from time to time by the Purchaser up 
to three (3) days prior to the Closing (the “Contract Designation Deadline”) without affecting the 
Total Consideration provided for herein.  After the Closing, Purchaser may request that Seller 
modify Schedule 1.1(c)(2) to add additional Contracts used primarily or held primarily for use by 
the Seller in the ownership, maintenance or operation of the Business or the Transferred Assets 
to Schedule 1.1(c)(2) as Assumed Contracts, provided that any such request to modify is made in 
writing by the Purchaser within thirty (30) days following the Closing Date.  Upon receiving any 
such request, Seller, at the sole cost and expense of Purchaser, shall reasonably promptly, but in 
no event later than five (5) Business Days, file with the Bankruptcy Court a motion seeking entry 
of an Order (in form and substance reasonably satisfactory to Purchaser) approving the 
assumption and assignment of such additional Contracts to Purchaser no later than thirty (30) 
days after the filing of such motion; it being understood that any Cure Amounts payable in 
connection with the assignment and assumption of any such additional Contracts or any amounts 
paid by Seller after the Closing pursuant to such additional Contracts shall be payable by 
Purchaser.  Seller shall reasonably promptly cause notices to be delivered to any counterparties 
to Contracts that are removed from Schedule 1.1(c)(2) pursuant to this section.  Except as set 
forth in Section 7.17(b), the Parties expressly agree that from and after the Contract Designation 
Deadline, Seller may reject any Contract not specifically designated an Assumed Contract as of 
such time and thereafter shall not be required to modify Schedule 1.1(c)(2) with respect to any 
such rejected Contract. 

 

(ii) Cure Amounts.  On the later of (x) the Closing Date or as soon as 
practicable thereafter or (y) as soon as practicable following final Bankruptcy Court 
determination of any disputed Cure Amount in accordance with Section 2.1(e)(iv), the Seller 
shall pay to the counterparties to each Assumed Contract (A) the Pre-Petition Cure Amount set 
forth on Schedule 2.1(e)(ii) opposite each Assumed Contract (each Cure Amount so listed 
opposite an Assumed Contract, hereinafter referred to as the “Cure Cap” corresponding to such 
Assumed Contract) and (B) the Post-Petition Cure Amounts.  To the extent any individual Pre-
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Petition Cure Amount exceed the Cure Cap corresponding to such Assumed Contract, Purchaser 
shall have the option of (x) electing to pay the portion of the Pre-Petition Cure Amount that 
exceeds the Cure Cap or (y) electing not to assume such Assumed Contract which corresponding 
Pre-Petition Cure Amount exceeds the Cure Cap, in which case any such Contract would cease 
to be an Assumed Contract; provided, however, that Purchaser’s election to take the actions 
described in the preceding clauses (x) or (y) shall not affect the Total Consideration or the 
obligations of the parties to consummate the transactions contemplated herein.  Notwithstanding 
the foregoing, in no event shall Seller be obligated to pay a Pre-Petition Cure Amount for any 
Assumed Contract that is in excess of the corresponding Cure Cap. 

(iii) Adequate Assurance.  Purchaser shall be responsible for providing 
to the Bankruptcy Court any evidence necessary to prove adequate assurance of future 
performance necessary to effect the assumption and assignment of the Assumed Liabilities. 

(iv) Determination of Cure Amounts.  Seller shall use its commercially 
reasonable efforts to establish and verify all Cure Amounts related to the Assumed Contracts and 
to ensure that the Sale Order includes findings with respect to Cure Amounts for each Assumed 
Contract thereon, including, without limitation, taking all reasonable actions with respect to the 
filing and prosecution of any pleadings and proceedings in the Bankruptcy Court identifying the 
Cure Amounts and the service of any related notices or pleadings on the affected counterparty to 
the Assumed Contracts.  Upon objection by the non-debtor party to any Assumed Contract, 
Purchaser or, upon prior written request of Purchaser, Seller shall either settle the objection of 
such party (subject to approval of Purchaser if such settlement sets a higher Cure Amount than 
the applicable Cure Cap for such Assumed Contract) or shall litigate such objection under 
procedures as the Bankruptcy Court shall approve and proscribe.  In the event that a dispute 
regarding the Cure Amount with respect to an Assumed Contract has not been resolved as of the 
Closing, the Parties shall nonetheless remain obligated to consummate the transactions 
contemplated hereby, subject to the satisfaction of the conditions precedent set forth in Article 
IX.  Following a Final Order determining a Cure Amount, payment of such Cure Amount shall 
be made in accordance with clause (ii) herein.  The Sale Order shall provide that Purchaser may 
take any action and file any motions or other papers with respect to a Cure Amount required to 
be taken by Seller pursuant to this Section 2.1(e)(iv) in place and in the name of Seller or that 
Purchaser and Seller each shall be liable for fifty percent (50%) of the out-of-pocket fees, costs 
and expenses of Seller incurred in taking any such action or filing any motion or other papers, 
including, but not limited to, attorney’s fees of Seller involved in any such settlement or 
litigation.   

(v) Non-Assumed Contracts.  If, prior to the Closing Date, any 
Assumed Contract that Purchaser desires to have assumed or assigned pursuant to this Section 
2.1(e) is not assumed or assigned to Purchaser pursuant to a Final Order, Purchaser agrees that if 
the non-debtor party to the applicable Assumed Contract does not consent to the assignment and 
assumption of such Assumed Contract before the Closing Date (any such Assumed Contract, a 
“Non-Assumed Contract”), then such Non-Assumed Contract shall not be deemed to be an 
Assumed Contract within the meaning of this Agreement and, subject to the satisfaction of the 
conditions precedent set forth in Article IX, Purchaser shall nonetheless remain obligated to 
fulfill its obligations hereunder 
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(vi) Savannah Lease.  Seller shall cooperate with Purchaser in 
Purchaser’s efforts to negotiate an extension of the lease (the “Savannah Lease”) by and between 
Seller and 226 West Broughton, LLC (the “Savannah Landlord”) for the premises located at 
Suite 100B in the building located at 202 West Broughton Street, Savannah, GA; it being 
understood that in the event the parties are not able to obtain the Savannah Landlord’s agreement 
to such extension or any other amendment to the Savannah Lease, the Purchaser shall 
nonetheless remain obligated to fulfill its obligations hereunder. 

ARTICLE III 
 

PURCHASE PRICE 

Section 3.1 Purchase Price.  The aggregate consideration for the Transferred Assets 
(the “Total Consideration”) shall be an amount equal to the following, as adjusted pursuant to 
Section 3.4 and Section 3.5: 

(a) Six Million U.S. Dollars ($6,000,000.00)  (the “Transferred Assets Purchase 
Price”), plus 

(b) An amount equal to the New Inventory Amount, plus 

(c) The assumption of the Assumed Liabilities in accordance with Section 2.1(c), if 
any. 

Section 3.2 Deposit. 

(a) Within two (2) Business Days following the execution of this Agreement, 
Purchaser shall deposit with The Bank of New York Mellon (the “Escrow Agent”), pursuant to 
that certain Escrow Agreement, dated as of December 21, 2009, between Seller, Purchaser and 
the Escrow Agent (the “Escrow Agreement”), by certified check or wire transfer of immediately 
available funds, an amount equal to $1,000,000.00 (the “Escrow Amount”). 

(b) Pursuant to the Escrow Agreement, the Escrow Amount shall (i) be applied as a 
deposit towards the Closing Date Payment as provided in Section 3.3, (ii) be returned to 
Purchaser (with any accrued interest actually paid thereon) in the event that this Agreement is 
terminated either (A) pursuant to Section 4.2(a), (c), (d), (e), (g), (h), (i) or (j) or (B) pursuant to 
Section 4.2(b) in the event that the Closing does not occur on or before the Outside Date due to 
Seller’s failure to satisfy Purchaser’s closing conditions or the non-occurrence of any Purchaser 
closing condition as set forth in Section 9.1 or Section 9.2, as applicable, or (iii) be paid to Seller 
(with any accrued interest actually paid thereon) in the event that this Agreement is terminated 
(A) pursuant to Section 4.2(f) or (B) pursuant to Section 4.2(b) in the event that the Closing does 
not occur on or before the Outside Date due to Purchaser’s failure to satisfy Seller’s closing 
conditions set forth in Section 9.3(b), (c) or (d). 

 

[New York #2140469 v7]   
6 

 



 

Section 3.3 Payment of Purchase Price. 

(a) Not later than three (3) Business Days prior to the Closing Date, Seller shall 
prepare and provide to Purchaser a statement (the “Estimated Closing Statement”) showing 
Seller’s calculation of the New Inventory Amount (the “Estimated New Inventory Amount”).  At 
the request of Purchaser, Seller shall consult with Purchaser and Purchaser’s Representatives in 
connection with the preparation of the Estimated Closing Statement and shall permit Purchaser 
and Purchaser’s Representatives to review and make copies of all books, records or work papers 
used in the preparation of the Estimated Closing Statement. 

(b) At the Closing, Purchaser shall deliver, or cause to be delivered, to Seller, by wire 
transfer of immediately available funds into an account designated in writing by Seller, the 
“Closing Date Payment”, which shall be calculated as follows: 

(i) an amount equal to the Transferred Assets Purchase Price; 

(ii) plus an amount equal to the Estimated New Inventory Amount; 

(iii) minus an amount equal to the Escrow Amount. 

(c) At the Closing, the Parties shall instruct the Escrow Agent to transfer to Seller the 
Escrow Amount by wire transfer of immediately available funds into an account designated in 
writing by Seller.  

Section 3.4 Purchase Price Adjustment.   

(a) As promptly as practicable, but no later than ten (10) days after the Closing Date, 
Purchaser shall cause to be prepared and delivered to Seller a closing statement (the “Closing 
Statement”) setting forth Purchaser’s calculation of the New Inventory Amount (the “Closing 
New Inventory Amount”). 

(b) Purchaser shall permit Seller to review all accounting records and all work papers 
and computations used by Purchaser in the preparation of the Closing Statement.  If Seller 
disagrees with Purchaser’s calculation of any item on the Closing Statement delivered pursuant 
to Section 3.4(a), Seller may, within ten (10) days after delivery of the Closing Statement, 
deliver a notice to Purchaser stating that Seller disagrees with such calculation and specifying in 
reasonable detail those items or amounts as to which Seller disagrees and the basis therefore.  
Seller shall be deemed to have agreed with all other items and amounts contained in the Closing 
Statement and the calculation of Closing New Inventory Amount for which a notice of 
disagreement has not been delivered by Seller to Purchaser within such ten (10) day period. 

(c) If a notice of disagreement shall be duly delivered pursuant to Section 3.4(b), 
Seller and Purchaser shall, during the ten (10) days following such delivery (the “Reconciliation 
Period”), use their commercially reasonable efforts to reach agreement on the disputed items or 
amounts in order to determine, as may be required, the Closing New Inventory Amount.  If 
during such period, Seller and Purchaser are unable to reach such agreement with respect to the 
Closing New Inventory Amount, they shall promptly thereafter cause a independent audit firm of 
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international reputation mutually agreed upon by the Parties (or if the Parties are unable to agree 
upon an independent audit firm within five (5) days of the end of the Reconciliation Period, the 
independent audit firm of international reputation selected by the American Arbitration 
Association at the request of either Party (it being understood that such request by a Party shall 
preclude a later request by the other Party)) (an “Independent Auditor”) to review this 
Agreement and the disputed items or amounts for the purpose of calculating the Closing New 
Inventory Amount (it being understood that in making such calculation, the Independent Auditor 
shall be functioning as an expert).  Each of Seller and Purchaser agree that it shall not engage, or 
agree to engage the Independent Auditor to perform any services other than as the Independent 
Auditor pursuant hereto until the Closing New Inventory Amount has been finally determined 
pursuant to this Section 3.4.  Each Party agrees to execute, if requested by the Independent 
Auditor, a reasonable engagement letter.  In making such calculation, the Independent Auditor 
shall consider only those items or amounts in the Closing Statement and Purchaser’s calculation 
of Closing New Inventory Amount as to which Seller has disagreed in its notice of disagreement 
duly delivered pursuant to Section 3.4(b).  In making its determination, the Independent Auditor 
shall not, as to any item, assign an amount that is higher than the highest amount or lower than 
the lowest amount requested by Seller or Purchaser, as applicable.  The Independent Auditor 
shall deliver to Seller and Purchaser, as promptly as practicable (but in any case no later 
than twenty (20) days from the date of engagement of the Independent Auditor), a report setting 
forth such calculation.  Such report shall be final and binding upon Seller and Purchaser.  The 
Independent Auditor shall determine the allocation of the cost of its review and report based on 
the inverse of the percentage its determination (before such allocation) bears to the total amount 
of the total items in dispute as originally submitted to the Independent Auditor, as applicable.  
For example, should the items in dispute total in amount to $1,000 and the Independent Auditor 
awards $600 in favor of Seller’s position, 60% of the costs of its review would be borne by 
Purchaser and 40% of the costs would be borne by Seller. 

(d) The Parties shall, and shall cause their respective Representatives to, cooperate 
and assist in the preparation of the Closing Statement and the calculation of the Closing New 
Inventory Amount and in the conduct of the review referred to in this Section 3.4, including 
making available, to the extent necessary, books, records, work papers and personnel.      

Section 3.5 Post-Closing Adjustment Amount. 

(a) If the Final New Inventory Amount exceeds the Estimated New Inventory 
Amount, then Purchaser shall pay to Seller, in the manner and with interest as provided in 
Section 3.5(d), the amount of such excess. 

(b) If the Estimated New Inventory Amount exceeds the Final New Inventory 
Amount, then Seller shall pay to Purchaser, in the manner and with interest as provided in 
Section 3.5(d), the amount of such excess. 

(c) For purposes of this Agreement, the following terms shall have the meanings 
specified below: 

(i) “Final New Inventory Amount” means the Closing New Inventory 
Amount as reflected in the Final Determination; provided, however, that in no event shall 
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the Final New Inventory Amount be less than Purchaser’s calculation of the Closing New 
Inventory Amount delivered pursuant to Section 3.4(a), or more than Seller’s calculation 
of the Closing New Inventory Amount in its notice of disagreement delivered pursuant to 
Section 3.4(b); provided further that in no event shall the Final New Inventory Amount 
exceed the purchase price (net of shipping costs, insurance and taxes) paid by the Seller 
to Lentzy Investments or any of its Affiliates in cash for New Inventory less any New 
Inventory Cash Receipts. 

(ii) “Final Determination” means, with respect to the Final New Inventory 
Amount, either of the following: 

(A) Purchaser’s calculation of Closing New Inventory Amount set 
forth in the Closing Statement delivered pursuant to Section 3.4(a) if no notice of 
disagreement with respect thereto is duly delivered pursuant to Section 3.4(b); or 

(B) if such a notice of disagreement is delivered, (x) as agreed by 
Purchaser and Seller pursuant to Section 3.4(c) or (y) in the absence of such 
agreement, as shown in the Independent Auditor’s report delivered pursuant to 
Section 3.4(c), as applicable. 

(d) Any payment pursuant to Section 3.5(a) or 3.5(b) shall be made by Purchaser or 
Seller, as the case may be, by wire transfer of immediately available funds to the account of such 
other Party as may be designated in writing by such other Party within three (3) Business Days 
after the Final New Inventory Amount has been determined.  The amount of any payment to be 
made pursuant to this Section 3.5 shall bear interest from and including the Closing Date to but 
excluding the date of payment at a rate per annum equal to the rate of interest published by The 
Wall Street Journal, Eastern Edition, from time to time as the “prime rate” at large U.S. money 
center banks during the period from the Closing Date to the date of payment.  Such interest shall 
be payable at the same time as the payment to which it relates and shall be calculated daily on 
the basis of a year of 365 days and the actual number of days elapsed. 

Section 3.6 Allocation of Purchase Price.  Not later than sixty (60) days after the 
Closing Date, Purchaser shall prepare and deliver to Seller a copy of Form 8594 and any 
required exhibits thereto (the “Asset Acquisition Statement”) allocating the Total Consideration 
among the Transferred Assets.  Seller shall timely and properly prepare, execute, file and deliver 
all such documents, forms and other information as Purchaser may reasonably request to prepare 
such allocation.  Seller shall have fifteen (15) days after receipt of the Asset Acquisition 
Statement to notify Purchaser in writing of any objections.  If Seller does not object in writing 
during such fifteen (15) day period, the Asset Acquisition Statement shall be final and binding on 
all Parties.  If Seller objects in writing during such fifteen (15) day period, Seller and Purchaser 
will use commercially reasonable efforts to resolve the disputed items.  If the Parties are unable 
to reach an agreement within sixty (60) days of Seller’s receipt of the Asset Acquisition 
Statement, any disputed items shall be referred to the Independent Accountant for resolution.  
The determination of the Independent Accountant shall be final and binding on the Parties 
(the “Final Allocation”), and the fees, costs and expenses of the Independent Accountant shall be 
split equally between Purchaser and Seller.  Seller and Purchaser agree (i) to report the federal, 
state, and local income and other Tax consequences of the transactions contemplated herein, and 
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in particular to report the information required by Section 1060(b) of the Code on Form 8594 in 
a manner consistent with such allocation, and (ii) not to take any position inconsistent therewith 
upon examination of any Tax Return, in any refund claim, in any litigation, investigation, or 
otherwise, unless required by Applicable Laws or with the consent of the other Party. 

 

A  RTICLE IV
 

CLOSING AND TERMINATION 

Section 4.1 Time and Place of Closing.  The closing of the purchase and sale of the 
Transferred Assets and the assumption of the Assumed Liabilities provided for in Article II 
(the “Closing”) shall take place at the offices of O’Melveny & Myers LLP, Times Square Tower, 
7 Times Square, New York, New York, at 10:00 a.m. local time, on the second (2nd) Business 
Day after the conditions to Closing set forth in Article IX (excluding conditions that, by their 
terms, cannot be satisfied until the Closing) have been satisfied (or waived by the Party entitled 
to waive such condition), or at such other place, date and time as the Parties may agree (“Closing 
Date”). 

Section 4.2 Termination of Agreement.  This Agreement may be terminated prior to 
the Closing Date as follows: 

(a) At any time prior to the Closing Date by the joint written consent of Seller and 
Purchaser; 

(b) By either Seller or Purchaser if the Closing has not occurred on or before January 
15, 2010 (as may be extended by written agreement of the Parties, the “Outside Date”); provided, 
however, that the terminating Party is not in breach of its obligations hereunder in any material 
respect; 

(c) By either Seller or Purchaser, if the Purchaser is not selected as the successful 
bidder in any auction related to the Transferred Assets or the Bankruptcy Court shall enter an 
Order approving a Competing Transaction; 

(d) By either Seller or Purchaser, if there shall be any Applicable Law that makes 
consummation of the transactions contemplated hereby illegal or otherwise prohibited (and such 
Law is not overturned or otherwise made inapplicable to the transactions contemplated hereby 
within a period of one hundred twenty (120) days) or if an Order is entered by a Governmental 
Authority of competent jurisdiction having valid enforcement authority permanently restraining, 
prohibiting or enjoining either Party from consummating the transactions contemplated hereby 
and such Order shall become final and non-appealable; provided, however, that the right to 
terminate this Agreement under this Section 4.2(d) shall not be available to a Party if such 
restraint, prohibition or enjoinment is primarily due to the failure of such Party to perform any of 
its obligations hereunder; 

(e) By Purchaser, so long as Purchaser is not then in breach of its obligations 
hereunder in any material respect, upon a material breach of any covenant or agreement of Seller 
set forth herein, or if any representation or warranty of Seller shall have been or becomes untrue 
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in any material respect with respect to representations and warranties with no materiality 
qualifier, or in any respect for representations and warranties with materiality qualifiers, in each 
case such that the conditions set forth in Section 9.2(a) or Section 9.2(b), as the case may be, 
would not be satisfied and such breach or untruth cannot be cured by the Outside Date;  

(f) By Seller, so long as Seller is not then in breach of its obligations under this 
Agreement in any material respect, upon a material breach of any covenant or agreement of 
Purchaser set forth in this Agreement, or if any representation or warranty of Purchaser shall 
have been or becomes untrue in any material respect with respect to representations and 
warranties with no materiality qualifier, or in any respect for representations and warranties with 
materiality qualifiers, in each case such that the conditions set forth in Section 9.3(b) or 
Section 9.3(c), as the case may be, would not be satisfied and such breach or untruth cannot be 
cured by the Outside Date; 

(g) [Reserved]; 

(h) By Purchaser, if the Sale Order shall not have been entered by the Bankruptcy 
Court on or prior to January 11, 2010; 

(i) By Purchaser, if the Bankruptcy Case shall have been dismissed or converted to a 
case under Chapter 7 of the Bankruptcy Code, or an interim or permanent trustee shall be 
appointed in the Bankruptcy Case, or a responsible officer or an examiner with powers beyond 
the duty to investigate and report (as set forth in Sections 1106(a)(3) and (4) of the Bankruptcy 
Code) shall be appointed in the Bankruptcy Case;  

(j) by Purchaser, if Seller breaches Section 7.5 in any material respect; or 

(k) by Seller, if Purchaser does not deposit the Escrow Amount with the Escrow 
Agent within two (2) Business Days following the execution of this Agreement in accordance 
with Section 3.2(a). 

Section 4.3 Effect of Termination.   

(a) In the event of termination of this Agreement by either party, except as otherwise 
provided in Section 3.2(b) and Section 4.3, all rights and obligations of the parties under this 
Agreement shall terminate without any liability of any party  (or any of its Affiliates, directors, 
officers, representatives, employees, advisors or agents) to any other party; provided, however, 
that nothing herein shall relieve any party from liability for fraud or the intentional breach of this 
Agreement prior to such termination or abandonment of the transactions contemplated by this 
Agreement.  The provisions of Sections 4.3, 7.7, 7.8 and Article XII of this Agreement shall 
expressly survive the expiration or termination of this Agreement. 

(b) Notwithstanding Section 4.3(a), from and after the entry of the Bidding 
Procedures Order, if this Agreement is terminated pursuant to Sections 4.2(c), 4.2(e) or 4.2(i), 
then the Seller shall pay to the Purchaser the Expense Reimbursement as liquidated damages as 
Purchaser’s sole and exclusive remedy against Seller and in full and complete satisfaction of all 
of the Seller’s obligations hereunder (except as set forth in Section 4.3(a) and except for the 
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repayment of the Escrow Amount plus interest accrued thereon).  If payable, the Expense 
Reimbursement shall be paid by wire transfer of immediately available funds promptly upon the 
receipt of a reasonably detailed invoice from the Purchaser attaching invoices or other evidence 
of such fee, cost or expense owed by Purchaser to third parties (but in any event within five (5) 
Business Days from the date of delivery of such invoice) without further Order of the 
Bankruptcy Court.  The Expense Reimbursement will be granted an administrative expense 
status in the Bankruptcy Case pursuant to Sections 503(b) and 507(a) of the Bankruptcy Code. 

 

ARTICLE V 
 

REPRESENTATIONS AND WARRANTIES OF SELLER 

Seller hereby represents and warrants to Purchaser, as of the date hereof and as of the 
Closing Date, as follows: 

Section 5.1 Organization and Good Standing.  Seller is an entity duly organized, 
validly existing, in good standing and duly qualified to transact business under the laws of the 
jurisdiction in which it was formed, and is duly qualified or licensed to do business in each 
jurisdiction in which the nature of its business or the ownership or leasing of its properties makes 
such qualification or licensing necessary, except where the failure to be so qualified would not 
have a Seller Material Adverse Effect, and, subject to the limitations imposed on Seller as a 
result of having filed a petition for relief under the Bankruptcy Code, or pursuant to any Order 
entered by the Bankruptcy Court, Seller has the requisite power and authority to own, lease and 
operate its properties and to carry on its business as now conducted. 

Section 5.2 Authorization of Agreement. Subject to the entry of the Sale Order and 
such other authorization as is required by the Bankruptcy Court, Seller has the requisite power 
and authority to execute this Agreement and the Transaction Documents and to consummate the 
transactions contemplated hereby and thereby.  The execution and delivery of this Agreement 
and the Transaction Documents by Seller and the consummation by Seller of the transactions 
contemplated hereby and thereby have been duly authorized by all necessary action on the part 
of Seller.  This Agreement and the Transaction Documents have been duly executed and 
delivered by Seller and, assuming due execution and delivery by Purchaser and the entry of the 
Sale Order, constitute legal, valid and binding obligations of Seller, enforceable against Seller in 
accordance with their respective terms. 

Section 5.3 No Subsidiaries.  Seller has no Subsidiaries or interests in the share capital 
or equity in any other Person.   

Section 5.4 No Violation; Consents. 

(a) Other than any consents that have been obtained on or prior to Closing, and 
except as set forth on Schedule 5.4(a) and subject to receiving any consents or waivers referred 
to thereon or in Section 5.4(b), the execution and delivery by Seller of this Agreement and the 
other Transaction Documents to which it is a party and the consummation of the transactions 
contemplated hereby and thereby do not and will not (i) violate any provision of the constituent 
documents of Seller, (ii) subject to the entry of the Sale Order, conflict with, require the consent 
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of a third party under, violate, require or accelerate the time of any payment by Seller to any 
Person under, result in the breach of, constitute a default under, or give rise to any right of 
acceleration, cancellation or termination of any material right or obligation of Seller under, any 
material Contract or other instrument to which Seller is a party or by which Seller or any of its 
properties or assets are bound, (iii) subject to the entry of the Sale Order, violate any Order of 
any Governmental Authority to which Seller is bound or subject, (iv) subject to the entry of the 
Sale Order, violate any Applicable Law, or (v) except as provided for herein and for Permitted 
Liens, result in the imposition or creation of any Lien upon the Transferred Assets, other than, in 
the case of clauses (ii) through (iv), any conflict, violation, breach, default, requirement for 
consents, rights of acceleration, cancellation, termination or Lien that would not have a Seller 
Material Adverse Effect. 

(b) Except for (i) the entry of the Sale Order and such other authorization as is 
required by the Bankruptcy Court and (ii) as set forth on Schedule 5.4(b), no Order or Permit 
issued by, or declaration or filing with, or notification to, or waiver or consent from any 
Governmental Authority is required on the part of Seller in connection with the execution and 
delivery of this Agreement, or the compliance or performance by Seller with any provision 
contained in this Agreement, except for any such requirements, the failure of which to be 
obtained or made would not have a Seller Material Adverse Effect. 

Section 5.5 Financial Information.  Seller has made available to Purchaser copies of (i) 
the unaudited balance sheet of the Seller as of October 31, 2009, (ii) the statements of cash flows 
and statements of profits and losses of Seller for the periods ended October 31, 2009 and October 
31, 2009 and (iii) the statement of accounts receivables of the Seller as of November 25, 2009 
(together, the “Financial Information”).  The Financial Information has been prepared in 
accordance with the books and records of Seller as of the date indicated, and presents fairly in all 
material respects the consolidated financial position of Seller as of the dates indicated (except for 
the absence of footnotes) and may vary from formal audited reports prepared in accordance with 
GAAP requirements. 

Section 5.6 Title to the Transferred Assets.  Except as set forth on Schedule 5.6, Seller 
has good and marketable title to the Transferred Assets free and clear of all mortgages, pledges, 
liens, conditional sales agreements or other encumbrances of any kind or nature whatsoever, 
other than the Permitted Liens.  The Transferred Assets comprise all of the physical assets being 
used by Seller in the Business as of the date of this Agreement. 

Section 5.7 Title to Properties. 

(a) Seller does not own any real property. 

(b) Schedule 5.7(b) lists all leases, licenses, access agreements, subleases and other 
use agreements of real property to which Seller is a party relating to or used in connection with 
the Transferred Assets, the address of such real property, the expiration of each such lease, 
license, access agreement, sublease and other use agreement; such real property is referred to as 
the “Leased Real Property”.  Subject to the entry of the Sale Order and payment of any Cure 
Amounts and the entry of appropriate Orders of the Bankruptcy Court, each such lease, license, 
access agreement, sublease and other use agreement is in full force and effect and is enforceable 
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against the non-Seller counterparty thereto and Seller has a good and marketable interest in, and 
enjoys quiet and undisturbed possession of, the Leased Real Property, free and clear of all Liens, 
except Permitted Liens.  True and correct copies of the leases, licenses, access agreements, 
subleases and other use agreements of the Leased Real Property and any and all ancillary 
documents pertaining thereto, including but not limited to, all amendments, extensions, side 
agreements and confirmation letters, and to which Seller is a party or is bound have been made 
available to Purchaser. 

(c) Seller has good and marketable title to all personal property owned by it and used 
primarily in connection with the Transferred Assets (“Personal Property”), free and clear of all 
Liens, except for (a) Liens set forth on Schedule 5.7(c) and (b) Permitted Liens. 

(d) Other than as set forth on Schedule 5.7(d), Seller has not received notice, either 
written or verbal or otherwise, under the lease by and between Seller and 717 GFC LLC (the 
“717 Fifth Landlord”) for the premises located at 717 Fifth Avenue, New York, New York (the 
“New York Retail Lease”) that the 717 Fifth Landlord intends to either (i) exercise the 
termination option under the New York Retail Lease, or (ii) exercise the Landlord’s Alternate 
Option (as such term is defined in the New York Retail Lease) requiring Seller to lease new 
premises located at 55th Street New York, New York and surrender the premises located at 717 
Fifth Avenue, New York, New York. 

Section 5.8 Intellectual Property.   

(a) Except as set forth on Schedule 5.8, Seller does not have any interest in any 
material Intellectual Property Rights, Software or Technology related to the Business.  All 
license agreements pursuant to which any third party grants the Seller rights in material third 
party Intellectual Property Rights related to the Business are listed or described on Schedule 
1.1(c)(5)(i) and all the distribution and license agreements pursuant to which the Seller grants to 
any third party rights in any material Purchased Intellectual Property are listed or described on 
Schedule 1.1(c)(5)(ii). 

(b) Except as set forth on Schedule 5.8, to Seller’s Knowledge: (i) the use of any 
Purchased Intellectual Property by Seller does not (and the use of any Purchased Intellectual 
Property by Purchaser will not) infringe the proprietary rights of any third party; and (ii) no third 
party is infringing or making unauthorized use of, or has in the past twelve (12) months infringed 
or made unauthorized use of any material Purchased Intellectual Property.   

(c) Except as set forth on Schedule 5.8, all confidential know-how or trade secrets 
comprised in the Purchased Intellectual Property are adequately documented, have been kept 
secret and confidential and (except to Purchaser under this Agreement) have not been or agreed 
to be, disclosed to any Person except in the ordinary course of business under an obligation of 
confidentiality.  

(d) At the date hereof, Seller has in its possession or under its control the source code 
of all Software falling within the scope of the Purchased Intellectual Property, and all such 
source code will, upon Closing, be in the exclusive possession or control of Purchaser. 
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Section 5.9 Material Contracts. 

(a) Schedule 5.9(a) sets forth all the following Contracts currently in effect to which 
Seller is a party and that are primarily related to the Business or by which the Transferred Assets 
may be bound or affected (the “Material Contracts”): 

(i) any Contract requiring a capital expenditure or known commitment in 
excess of $50,000; 

(ii) any Contract under which Seller is obligated to purchase, sell or lease real 
or personal property to or from third parties and having a value in excess of $50,000 or an 
annual lease payment in excess of $50,000; 

(iii) any Contract with respect to the Leased Real Property; 

(iv) any Contract under which Seller has (A) created, incurred, assumed or 
guaranteed (or may create, incur, assume or guarantee) indebtedness for borrowed 
money, (B) granted a Lien on the Transferred Assets, whether tangible or intangible, to 
secure such indebtedness for borrowed money or (C) extended credit to any Person; 

(v) any Contract between Seller, on the one hand, and one or more of Seller’s 
Affiliates, on the other hand; 

(vi) any material Contract establishing any joint venture, strategic alliance or 
other collaboration; 

(vii) all Contracts providing for material payments to or by any Person based 
on sales, purchase or profits other than direct payments for goods or services;  

(viii) any Contract that restricts or limits (A) the ability of the Seller to freely 
engage in the Business in any geographic area or (B) the ability of Subsidiaries of the 
Seller to conduct any legal line of business in any geographic area; 

(ix) any Contract relating to outstanding letters of credit or performance bonds 
or creating any liability as guarantor, surety, co-signer, endorser, co-maker or indemnitor, 
in each case in respect of the obligation of any Person to make payments or perform 
services with a value of at least $50,000; and 

(x) any amendment related to any of the foregoing. 

(b) Except as set forth on Schedule 5.9(b), (i) all of the Material Contracts are in full 
force and effect and are the legal, valid and binding obligations of Seller and, to Seller’s 
Knowledge, any other party thereto, and (ii) Seller has performed all of its material obligations 
thereunder and is not in material violation or breach of or default under any Material Contract 
except for breaches or defaults that will be cured in accordance with the Sale Order (or that need 
not be cured under the Bankruptcy Code to permit the assumption and assignment of such 
Material Contract).  To Seller’s Knowledge, the other parties to each Material Contract are not in 
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material violation or breach of or default under such Material Contract. Seller has made available 
to Purchaser and true and complete copy of each Material Contract. 

Section 5.10 Litigation.  Except (a) as set forth on Schedule 5.10, (b) for matters before 
the Bankruptcy Court involving Seller or its Affiliates, and (c) any matters that will otherwise be 
resolved by the Sale Order, there is no Action or Order pending or, to Seller’s Knowledge, 
overtly threatened against Seller which, if adversely determined, would have a Seller Material 
Adverse Effect. 

Section 5.11 Compliance with Laws; Permits; Licenses.  Except as set forth on 
Schedule 5.11(a), and excluding any matters covered by Section 5.13 or that would not be 
expected to have a Seller Material Adverse Effect, Seller is in compliance with all Applicable 
Laws with respect to the Transferred Assets.  Except as set forth on Schedule 5.11(a), Seller has 
all Permits from any Governmental Authority that are required to own, operate and use the 
Transferred Assets and engage in the Business, except for such Permits the absence of, or non-
compliance with, would not have a Seller Material Adverse Effect.  Schedule 5.11(b) lists all 
Permits that are material for the Seller’s ownership and use of the Transferred Assets or that are 
material to Seller’s operation of the Business, in each case as the Transferred Assets were used 
by Seller, or the Business was operated by Seller, prior to the commencement of the Bankruptcy 
Case. 

Section 5.12 Taxes.  Except as set forth on Schedule 5.12: 

(a) all Tax Returns required to be filed by Seller, to the extent primarily related to the 
Transferred Assets, on or prior to the Closing Date have been timely filed and were correct and 
complete in all material respects and were prepared in substantial compliance with all Applicable 
Laws and all Taxes shown on such Tax Returns as owing have been timely paid or will be timely 
paid by Seller when required by Applicable Law.  The Seller is not currently the beneficiary of 
any extension of time within which to file any Tax Return.  To the Seller’s Knowledge, no claim 
has ever been made by an authority in a jurisdiction where the Seller does not file any Tax 
Returns that the Seller is or may be subject to taxation by that jurisdiction; 

(b) Seller has withheld or paid over to the proper Taxing Authority all Taxes related 
to the Transferred Assets that are required to be withheld or paid over with respect to any period 
or transaction ended on or prior to the Closing Date; 

(c) there are no outstanding agreements extending or waiving the statutory period of 
limitation applicable to any claim for, or the period for the collection or assessment or 
reassessment of, Taxes with respect to Seller, to the extent primarily related to the Transferred 
Assets for any taxable period; and 

(d) there are no Liens for Taxes upon the Transferred Assets, except for statutory 
liens for current taxes not yet due and payable. 

Section 5.13 Environmental Matters.  Except as set forth on Schedule 5.13 and except 
for facts, circumstances or conditions that would not have a Seller Material Adverse Effect: 
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(a) Seller has been and is in compliance with all applicable Environmental Laws with 
respect to the Transferred Assets, which compliance includes the possession and maintenance of, 
and compliance with, Permits required under applicable Environmental Laws; 

(b) there is no Action or Order pending or, to Seller’s Knowledge, overtly threatened 
against Seller respecting Environmental Laws and related to the Transferred Assets; and 

(c) there are no conditions or circumstances, including without limitation the Release 
or presence of, or exposure to, any Hazardous Material, that could reasonably be expected to 
result in liabilities or obligations to the Seller, with respect to the Transferred Assets, pursuant to 
Environmental Laws. 

Section 5.14 Insurance.  Set forth on Schedule 5.14 is a list of all material policies of 
insurance by which the Transferred Assets are covered as of the date hereof.  Except as set forth 
on Schedule 5.14, to Seller’s Knowledge, all such policies are in full force and effect and, there 
are no claims pending as of the date hereof under any of such policies where underwriters have 
reserved their rights or disclaimed coverage under such policy. 

Section 5.15 Financial Advisors.  Except as set forth on Schedule 5.15, no Person has 
acted, directly or indirectly, as a broker, finder or financial advisor for Seller in connection with 
the transactions contemplated by this Agreement and Purchaser is not or will not become 
obligated to pay any fee or commission or like payment to any broker, finder or financial advisor 
as a result of the consummation of the transactions contemplated by this Agreement based upon 
any arrangement made by or on behalf of Seller or any of its Affiliates. 

Section 5.16 Employment Arrangements. 

(a) Schedule 5.16(a) is a correct and complete list of each Employee Benefit Plan, 
which list shall include each Employee Benefit Plan that is an employment agreement with an 
Employee and any agreement providing for severance benefits to an Employee that deviate in 
any material respect from the Seller’s standard form severance benefit.  Seller has made 
available to Purchaser a true and complete copy of the plan document or summary plan 
description of each Employee Benefit Plan, or, if such plan document or summaries plan 
description does not exist, an accurate written summary of such Employee Benefit Plan. 

(b) Schedule 5.16(b) sets forth a true, correct and complete list of all Employees, 
together with (i) service date, (ii) position, (iii) annual base salary for the 2008 and 2009 fiscal 
years and (iv) bonuses paid in respect of the 2008 fiscal year and (v) their bonus opportunities in 
respect of the 2009 fiscal year.  

(c) No Employee Benefit Plan provides, or has any liability to provide, life insurance, 
medical or other employee welfare benefits to any Employee upon his or her retirement or 
termination of employment for any reason, except as may be required by statute, and, to Seller’s 
Knowledge, neither Seller nor any of its ERISA Affiliates has ever represented, promised or 
contracted (whether in oral or written form) to any Employee (either individually or to 
Employees as a group) that such Employee(s) would be provided with life insurance, medical or 
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other employee welfare benefits upon their retirement or termination of employment, except to 
the extent required by statute. 

(d) Each of the Employee Benefit Plans is in compliance with, and has been 
administered in all respects in accordance with, the terms of such Employee Benefit Plan and all 
requirements of ERISA, the Code and other applicable Law, except for any failure in compliance 
which would not have a Seller Material Adverse Effect.  Each Employee Benefit Plan intended 
to be qualified under Code Section 401(a) or 401(k) has received a favorable determination letter 
from the IRS that it is so qualified and, to the Knowledge of Seller, no fact or event has occurred 
since the date of such determination letter from the IRS or shall be expected to occur in 
connection with the consummation of the transactions contemplated hereby which could 
reasonably be expected to adversely affect the qualified status of such Employee Benefit Plan. 

(e) Except as set forth in Schedule 5.16(e) and except for facts, circumstances or 
conditions that would not have a Seller Material Adverse Effect:  (i) none of the Employees is 
represented by any labor union, works council or other labor organization with respect to such 
Employee’s employment by Seller; (ii) there is not currently, and has not been for a period of 
twenty-four (24) consecutive months prior to the date hereof, been, or, to Seller’s Knowledge has 
been threatened, any labor strike or grievance under a Collective Labor Agreement, slowdown, 
lockout, picketing or work stoppage s against or affecting Seller; (iii) there are not any pending 
or, to Seller’s Knowledge, threatened, material charges against Seller or any of its current or 
former Employees before any Governmental Authority responsible for the prevention of 
unlawful employment practices; (iv) neither the Seller nor any of its Affiliates has received 
written communication during the past twelve months of the intent of any Governmental 
Authority responsible for the enforcement of labor or employment laws to conduct a material 
investigation of or affecting Seller in respect of any Employee and, to Seller’s Knowledge, no 
such investigation is in progress and (v) Seller is in material compliance with all laws respecting 
employment, employment practices, terms and conditions of employment, worker classification, 
tax withholding, prohibited discrimination, equal employment, fair employment practices, meal 
and rest periods, immigration status, employee safety and health, wages (including overtime 
wages), compensation, and hours of work with respect to the Employees. 

(f) Neither Seller nor any ERISA Affiliate has during the six-year period prior to the 
date hereof ever maintained, established, sponsored, participated in, contributed to, or had any 
obligation to, any (A) plan which is subject to Section 302 or Title IV of ERISA or Section 412 
of the Code, (B) multiple employer plan or to any plan described in Section 413 of the Code, or 
(C) any “multiemployer plan” within the meaning of Section 4001(a)(3) of ERISA. 

Section 5.17 Books, Records and Accounts.  All non-financial accounts, books, ledgers 
and official and other records of whatsoever kind material to Seller’s business have been 
properly and accurately kept and completed in all material respects.  There are no material 
inaccuracies or discrepancies of any kind contained or reflected therein. 

Section 5.18 Receivables.  The accounts and notes receivable of the Seller: (i) arose 
from bona fide sales transactions on an arm’s-length basis in the ordinary course of business of 
the Company consistent with past practice and are payable on ordinary trade terms; (ii) to the 
Seller’s Knowledge, are valid and binding obligations of the respective debtors enforceable in 
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accordance with their terms; (iii) do not represent obligations for goods sold on consignment, on 
approval or on a sale-or-return basis or subject to any other repurchase or return arrangement; 
(iv) to the Seller’s Knowledge, will be collected with no obligation to repay or reimburse, in the 
ordinary course of business consistent with past practice in the aggregate recorded amounts 
thereof, net of any applicable reserve reflected in the Financial Information; and (v) to the 
Seller’s Knowledge, are not subject to any valid set-off or counterclaim.  The adequacy of any 
reserves with respect to accounts or notes receivable of the Seller reflected in the Financial 
Information have been reviewed and established in good faith by the Seller within the three-
month period preceding the date hereof.  The Seller has good title to its accounts receivable free 
and clear of all Liens other than Permitted Liens.  For the avoidance of doubt, Purchaser 
acknowledges that certain Contracts of Seller that have been disclosed to Purchaser provide for 
periodic offset of receivables from certain wholesale customers of Seller for obligations that may 
be owed by Seller to such wholesale customers, and agrees that the foregoing representation is 
qualified in its entirety by the provisions of such Contracts. 

Section 5.19 Inventory.   

(a) The Seller has good title to the Inventory free and clear of all Liens other than 
Permitted Liens. The Seller is not under any obligation or liability with respect to accepting 
returns of items of Inventory or merchandise in the possession of its customers other than in the 
ordinary course of business consistent with past practices. To the Seller’s Knowledge, the Seller 
has not acquired nor committed to acquire Inventory for sale which is not of a quality and 
quantity usable in the ordinary course of business consistent with past practices. 

(b) To the Seller’s Knowledge, the Inventory is in good and merchantable condition 
in all material respects, suitable and usable for the purposes for which it is intended and in a 
condition such that it can be sold in the ordinary course of business consistent with past 
practices. 

ARTICLE VI 
 

REPRESENTATIONS AND WARRANTIES OF PURCHASER 

Purchaser hereby represents and warrants to Seller as follows: 

Section 6.1 Organization and Good Standing.  Purchaser is a limited liability 
company, duly organized, validly existing and in good standing in its jurisdiction of 
organization. 

Section 6.2 Authorization of Agreement.  Purchaser has the requisite power and 
authority to execute this Agreement and the other Transaction Documents to which it is a party 
and to consummate the transactions contemplated hereby and thereby.  The execution and 
delivery of this Agreement and the other Transaction Documents to which Purchaser is a party 
and the consummation by Purchaser of the transactions contemplated hereby and thereby have 
been duly authorized by all necessary action on the part of Purchaser.  This Agreement and the 
other Transaction Documents to which it is a party have been duly executed and delivered by 
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Purchaser and constitute legal, valid and binding obligations of Purchaser, enforceable against 
Purchaser in accordance with their respective terms. 

Section 6.3 No Violation; Consents. 

(a) The execution and delivery by Purchaser of this Agreement and the other 
Transaction Documents to which it is a party and the consummation of the transactions 
contemplated hereby and thereby do not and will not (i) violate any provision of the constituent 
documents of Purchaser, (ii) conflict with, require the consent of a third party under, violate, 
result in the breach of, constitute a default under, or give rise to any right of acceleration, 
cancellation or termination of any material right or obligation of Purchaser under any material 
agreement or other instrument to which Purchaser is a party or by which Purchaser or any of its 
properties or assets are bound, (iii) violate any Order of any Governmental Authority to which 
Purchaser is bound or subject, or (iv) violate any Applicable Law, other than, in the case of 
clauses (ii) through (iv), any conflict, violation, breach, default, requirement for consents, rights 
of acceleration, cancellation, termination or Lien that would not have a Purchaser Material 
Adverse Effect. 

(b) Except as set forth on Schedule 6.3(b), no Order or Permit issued by, or 
declaration or filing with, or notification to, or waiver or consent from, any Governmental 
Authority is required on the part of Purchaser in connection with the execution and delivery of 
this Agreement, or the compliance or performance by Purchaser with any of the provisions 
contained in this Agreement. 

Section 6.4 Litigation.  There is no Action or Order pending or, to Purchaser’s 
Knowledge, overtly threatened against Purchaser or any of its Affiliates that would have a 
Purchaser Material Adverse Effect. 

Section 6.5 Financial Capability.  Purchaser will have on the Closing Date sufficient 
cash and cash equivalents and/or existing credit facilities with sufficient borrowing capacity 
thereunder (and has provided Seller with satisfactory evidence thereof) to purchase the 
Transferred Assets and to consummate the transactions contemplated by this Agreement, 
including the payment of all fees and expenses contemplated hereunder. 

Section 6.6 Bankruptcy.  There are no bankruptcy, reorganization or arrangement 
proceedings pending against, being contemplated by, or to the Purchaser’s Knowledge, 
threatened against Purchaser. 

Section 6.7 Financial Advisors.  Except as set forth on Schedule 6.7, no Person has 
acted, directly or indirectly, as a broker, finder or financial advisor for Purchaser in connection 
with the transactions contemplated hereunder and no Person is entitled to any fee or commission 
or like payment in respect thereof.  Seller is not and will not become obligated to pay any fees, 
commissions or like payments to any of the Persons listed on Schedule 6.7. 

Section 6.8 Avoidance Actions.  Purchaser acknowledges and agrees that the inclusion 
of the Avoidance Actions in the Transferred Assets is subject to Purchaser’s commitment to 
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refrain from pursuing any such Avoidance Actions and understands that Seller has agreed to 
transfer the Avoidance Actions in reliance on such commitment. 

 

ARTICLE VII 
 

COVENANTS 

Section 7.1 Access to Information.  Prior to the Closing, Seller shall permit Purchaser 
and its Representatives to have reasonable access, during normal business hours and upon 
reasonable advance written notice, to the properties, books, records and personnel of Seller 
related to the Transferred Assets including, but not limited to, previous sales transaction history, 
operating budgets, operating expenses for each Leased Real Property, business plans and human 
resources records for all Employees; provided that in no event shall Seller be obligated to 
provide (i) access or information in violation of Applicable Law, or (ii) any information, the 
disclosure of which would jeopardize any privilege available to Seller or any of its Affiliates 
relating to such information or would cause Seller or any of its Affiliates to breach a 
confidentiality obligation to which it is bound.  

Section 7.2 Conduct of Business Pending the Closing.   

(a) Except as otherwise expressly contemplated by this Agreement and the Schedules 
attached hereto, required by Applicable Law or with the prior written consent of Purchaser 
(which consent shall not be unreasonably withheld, delayed or conditioned), during the period 
from the date hereof to and through the Closing Date, Seller shall (subject to receipt of the Sale 
Order) use commercially reasonable efforts to preserve in all material respects the Transferred 
Assets.  

(b) During the period from the date hereof to and through the Closing Date, except 
(x) as otherwise expressly contemplated by this Agreement and the Schedules attached hereto, 
(y) as required by Applicable Law or (z) with the prior written consent of Purchaser (which 
consent shall not be unreasonably withheld, delayed or conditioned), Seller shall not:   

(i) subject to paragraph (xv) below, sell, transfer or otherwise dispose of, or 
create any encumbrances on, any Transferred Asset (other than inventory or de minimis 
assets), except in the ordinary course of the Business;   

(ii) enter into any merger or consolidation with any Person; 

(iii) adopt a plan or agreement of complete or partial liquidation or dissolution;   

(iv) issue or sell any shares of capital stock, limited liability company 
membership interests or other equity ownership interests, of Seller or any of its controlled 
Affiliates, or grant options, warrants or other rights to purchase any shares of capital 
stock, limited liability company membership interests or other equity ownership interests 
of Seller or any of its controlled Affiliates; 
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(v) pass any resolution on the change of the articles of association or bylaws 
or similar corporate documents of Seller; 

(vi) make any acquisition (including by merger) of the capital stock, or a 
division or (except in the ordinary course of business) other material portion of the assets, 
of any other Person; 

(vii) declare or pay dividend or other cash distribution to an Affiliate; 

(viii) pay any management fees, consulting fees, monitoring fees, service fees, 
director’s fees or professional advisor’s fees, except as permitted by the Bankruptcy 
Court or in the ordinary course of business consistent with past practice; 

(ix) commence, settle or compromise any litigation or arbitration proceedings 
related to the Business in respect of any claim in excess of $50,000; 

(x) enter into any material amendment, variation or waiver, or any termination 
(including, without limitation, a rejection pursuant to Section 365 of the Bankruptcy 
Code) of, any executory contract or unexpired lease expected to be assigned to Purchaser 
at Closing, including, without limitation, any Leased Real Property; 

(xi) fail to make payments due in the ordinary course (other than amounts due 
as of August 14, 2009) under any executory contract or unexpired lease expected to be 
assigned to Purchaser at Closing, including, without limitation, any Leased Real 
Property; 

(xii) increase the compensation payable or the benefits provided to any 
Employee or adopt, modify, or amend any Employee Benefit Plan, other than as required 
by the terms of any Contracts or Employee Benefit Plans or arrangements in effect as of 
the date hereof; 

(xiii) enter into any employment agreement not terminable at will; 

(xiv) enter into any agreement with any of its Affiliates; 

(xv) transfer ownership or grant any license or other rights to any Person, of or 
in respect of any Purchased Intellectual Property; 

(xvi) transfer any license to use any Intellectual Property Rights, Software or 
Technology;  

(xvii) fail to make any filing, pay any fee, or take any other action necessary to 
maintain the ownership, validity and enforceability of any Purchased Intellectual 
Property; 

(xviii) make any change in accounting methods, principles or practices except as 
required by GAAP; or 

 

[New York #2140469 v7]   
22 

 



 

(xix) agree to do anything prohibited by this Section 7.2. 

Section 7.3 Appropriate Action; Filings.  Through the Closing Date, Seller and 
Purchaser shall cooperate with each other and use (and shall cause their respective Affiliates to 
use) commercially reasonable efforts (subject, in the case of Seller, to receipt of the Sale Order) 
(i) to take, or to cause to be taken, all actions, and to do, or to cause to be done, all things 
reasonably necessary, proper or advisable on its part under this Agreement, Applicable Law or 
otherwise to consummate and make effective the transactions contemplated hereby, (ii) to obtain 
promptly from any Governmental Authority any Orders or Permits required to be obtained by 
Seller or Purchaser or any of their respective Affiliates in connection with the authorization, 
execution, delivery and performance of this Agreement, the consummation of the transactions 
contemplated hereby and the use of the Transferred Assets, (iii) to promptly make all necessary 
filings and thereafter make any other required submissions with respect to this Agreement and 
prompt consummation of the transactions contemplated hereby required under any Applicable 
Law, and (iv) to provide prompt notification to the other Party of any actions pursuant to clauses 
(i) – (iii) of this Section 7.3(a); provided, however, that Seller shall not be obligated to pay any 
consideration or incur any costs to obtain any approvals or consents from third parties, whether 
or not they may be necessary, proper or advisable to consummate the transactions contemplated 
hereby.  Seller shall have no liability to Purchaser in the event Seller is unable to obtain any 
approvals or consents.  Seller and Purchaser agree to take all actions reasonably necessary to 
facilitate the transfer of the operation of the business represented by the Transferred Assets to the 
Seller in an orderly manner. 

Section 7.4 Bankruptcy Matters.   

(a) As soon as reasonably practicable after execution of this Agreement, but in any 
event no later than two (2) Business Days thereafter, the Seller shall file the Approval Motion, 
together with appropriate supporting declarations, pleadings and notices, each in form and 
substance reasonably satisfactory to the Purchaser.  

(b) Seller shall use its commercially reasonable efforts (and Seller and Purchaser 
shall cooperate, assist and consult with each other in connection with such efforts) to (i) obtain 
entry of the Sale Order no later than December 31, 2009 and (ii) serve notice of the (x) Approval 
Motion, including a schedule of Cure Amounts, and (y) proposed Sale Order on all Persons 
entitled to notice under the Bankruptcy Code, Bankruptcy Rules and/or as reasonably requested 
by the Purchaser.   

(c) Purchaser agrees that it will use such commercially reasonable efforts as 
reasonably requested by Seller, to assist in obtaining entry of the Sale Order, including 
furnishing affidavits or other documents or information for filing with the Bankruptcy Court in 
connection with providing necessary assurances of performance by Purchaser under this 
Agreement and under any Assumed Contracts and demonstrating that Purchaser is a “good faith” 
purchaser under section 363(m) of the Bankruptcy Code. 

(d) [Reserved.]   
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(e) From and after the date of this Agreement, neither Seller nor Purchaser shall take 
any action that is intended to result in, or fail to take any action the intent of which failure to act 
would result in, the reversal, voiding, modification or staying of the Approval Motion or the Sale 
Order.   

(f) Seller shall provide Purchaser with reasonable advance notice and opportunity to 
review any motion, pleading, proposed order, press release, public statement or other document 
that relates or refers to this Agreement, the Transferred Assets, the Assumed Contracts or the 
Purchaser prior to making any such filing, release or disclosure to the extent practicable.  Seller 
shall consider Purchaser’s comments to such documents in good faith. 

(g) In the event any Orders of the Bankruptcy Court relating to this Agreement shall 
be appealed by any Person (or a petition for certiorari or motion for reconsideration, amendment, 
clarification, modification, vacation, stay, rehearing or reargument shall be filed with respect to 
any such Order), Seller shall (i) promptly notify the Purchaser of such appeal or stay request, (ii) 
promptly provide the Purchaser a copy of the related notice of appeal or Order of stay, (iii) 
promptly provide the Purchaser with written notice of any motion or application filed in 
connection with any appeal from such Orders and (iv) subject to Section 4.2(b), Seller shall (and 
Purchaser will cooperate in taking such steps) diligently defend against such appeal, petition, 
stay or motion.  Seller and Purchaser shall use their commercially reasonable efforts to obtain an 
expedited resolution of any such appeal, petition or motion. 

Section 7.5 No Solicitation.   

(a) Subject to any Order of the Bankruptcy Court directing otherwise, from the date 
hereof, neither the Seller nor any controlled Affiliate of Seller shall, directly or indirectly, 
through any officer, director, employee, agent, professional, advisor or other Representative (i) 
solicit, initiate or knowingly encourage any proposal or offer from any Person (other than 
Purchaser) relating to any Competing Transaction, (ii) furnish any information with respect to, or 
assist or participate in, or facilitate in any other manner, any effort or attempt by any Person to 
do or seek the foregoing or (iii) seek or support Bankruptcy Court approval of a motion or Order 
inconsistent in any way with the transactions contemplated herein.  Notwithstanding the 
foregoing, nothing contained herein shall prohibit Seller and any of its Representatives from 
providing information to any Person in response to unsolicited inquiries regarding a potential 
Competing Transaction.  Notwithstanding anything to the contrary in this Agreement, the Seller 
may, directly or indirectly through its Representatives engage or participate in discussions with 
any Person that has made a bona fide, unsolicited proposal or inquiry in writing relating to any 
Competing Transaction other than as a result of a breach or violation of the terms of this Section 
7.5, and/or furnish to any such Person any information relating to the Seller and its Business, 
provided that prior thereto the Seller has complied with the following: (x) the Seller shall have 
entered into a confidentiality agreement with such Person, the terms of which are no less 
favorable to the Seller than those contained in the Confidentiality Agreement and (y) Seller shall 
contemporaneously provide Purchaser with information provided to any such Person not 
previously provided to Purchaser and shall within twenty-four (24) hours if its receipt thereof, 
notify Purchaser of and provide Purchaser with a copy of such Person’s proposal, including the 
identity of such Person. 
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(b) In the event the Bankruptcy Court orders the commencement of an auction, 
following the date of the entry of such Order (“Solicitation Period”), the Seller is permitted to 
cause its Representatives and Affiliates to initiate contact with, solicit or encourage submission 
of any inquiries, proposals or offers by, any Person (in addition to Purchaser and its Affiliates, 
agents and Representatives) in connection with any Competing Transaction.  During such 
Solicitation Period, the Seller may respond to any inquiries or offers to purchase all or any part 
of the Business and perform any and all other acts related thereto which are required under the 
Bankruptcy Code or other Applicable Law, including, without limitation, supplying information 
relating to the Business to prospective buyers.  The Seller shall contemporaneously provide 
Purchaser with any information provided to any prospective purchasers not previously provided 
to Purchaser.  The Seller shall, within twenty-four (24) hours of its receipt thereof, notify 
Purchaser of and provide Purchaser with a copy of any proposal received by the Seller with 
respect to any Competing Transaction, including disclosing to Purchaser the identity of the party 
making such proposal. 

Section 7.6 Preservation of Records; Cooperation.  Purchaser shall (and shall cause its 
Affiliates to) preserve and keep in its possession all books, records, contracts and other 
documents held by it relating to the Transferred Assets prior to the Closing Date for a period of 
three (3) years or such longer period as may be required by Applicable Law.  Each Party shall 
make all information, books, records, contracts and other documents held by it relating to the 
Business or the Transferred Assets prior to the Closing Date and any employees with knowledge 
thereof available to the other Party, at the requesting Party’s sole cost and expense and shall 
permit such requesting Party to make copies thereof, as may reasonably be required and upon 
reasonable advance notice; provided, however, that in no event shall either Party be obligated to 
provide any information the disclosure of which would jeopardize any privilege available to such 
Party or any of its Affiliates relating to such information or which would cause such Party or any 
of its Affiliates to breach a confidentiality obligation to which it is bound. 

Section 7.7 Confidentiality.  The Parties acknowledge that LK Advisers Limited and 
Seller previously executed a confidentiality agreement dated November 19, 2009 
(the “Confidentiality Agreement”), which Confidentiality Agreement shall terminate upon the 
earlier of (i) the expiration of the term set forth in the Confidentiality Agreement and (ii) the 
Closing Date. The Parties acknowledge and understand that the Schedules and the content of the 
communications among the Seller, Purchaser and their respective advisors pursuant to this 
Agreement and the transactions contemplated hereby are confidential and may not be disclosed 
to third parties, including without limitation creditors and prospective bidders.  Notwithstanding 
the foregoing, this Section 7.7 shall not in any way limit (i) the disclosure of this Agreement 
(without the Schedules designated by Purchaser) by Seller in connection with the Approval 
Motion or the administration of the Bankruptcy Case, or (ii) any other action or disclosure 
required by Applicable Law. 

 

Section 7.8 Public Announcements.  Each of Seller and Purchaser agree that prior to 
the Closing Date, except as contemplated by Sections 7.5 and 7.7, neither Party, nor any of such 
Party’s respective Affiliates, or any of their Representatives, shall issue any press release or 
public statement concerning this Agreement or the transactions contemplated hereby without 
obtaining the prior written approval of the other Party (which consent shall not be unreasonably 
withheld or delayed), unless such disclosure is required by Applicable Law, Order or obligations 
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pursuant to any agreement with any national securities exchange or with respect to filings to be 
made with the Bankruptcy Court in connection with the Bankruptcy Case; provided, that the 
Party intending to make such release shall give the other Party prior written notice and shall use 
its commercially reasonable efforts consistent with such Applicable Law, Order or obligation to 
consult with the other Party with respect to the text thereof.  Notwithstanding the prior sentence, 
Purchaser agrees and acknowledges that Seller may file this Agreement (without the Schedules 
designated by Purchaser) with the Bankruptcy Court promptly after the date hereof. 

Section 7.9 Further Assurances.   

(a) Seller and Purchaser agree that from and after the Closing Date, each of them 
shall execute and deliver (notarized, where appropriate) such further instruments of conveyance 
and transfer (including, in the case of Seller, if applicable, short form copyright, trademark or 
patents assignments in a form reasonably acceptable to Purchaser, which shall be suitable for 
recording with the applicable Governmental Authority(ies) in the applicable jurisdiction(s) 
throughout the world) and take such other action as may reasonably be requested by any Party to 
carry out the purposes and intents hereof, at the expense of the requesting Party.  

(b) From and after the Closing Date, Seller constitutes and appoints Purchaser as true 
and lawful agent and attorney-in-fact of Seller with full power of substitution in whole or in part 
in the name and stead of Seller but on behalf and for the benefit of Purchaser to execute in the 
name of Seller any and all documents that may be deemed proper to effect the assignments and 
transfer contemplated in this Agreement.  

(c) Seller shall, at the sole cost and expense of Purchaser, assist Purchaser in any 
applications to register any unregistered Purchased Intellectual Property and any registrations 
pending at Closing in relation to the registered Purchased Intellectual Property and to establish, 
confirm or defend the title of Purchaser to the Purchased Intellectual Property. 

(d) Before and after the Closing, Seller shall inform Purchaser of any claims made by 
creditors for Liabilities arising out of accounts payable in respect of periods prior to the Closing 
Date.  

Section 7.10 Use of Trademarks; Corporate Name.  Seller shall, as soon as practicable, 
and in any event within thirty (30) days, after Closing, (i) cease in all respects to use or display 
any trade or service marks or names, domain names or logos falling within the scope of the 
Purchased Intellectual Property, including the “ESCADA” and “ESCADA SPORT” names and 
(ii) change its corporate name or registered corporate name so that it does not contain the words 
“ESCADA” or “ESCADA SPORT” or any derivative or combination thereof; provided that a 
lessor’s refusal or inability to remove signage reflecting the “ESCADA” or “ESCADA SPORT” 
name on any leased property of Seller following Seller’s requests for such removal shall not 
constitute a breach hereof.  Notwithstanding the foregoing, Seller agrees that the Sale Motion 
shall include a request that Seller be authorized and directed to change its name to not contain 
the word “ESCADA” or any derivative or combination thereof and to change the caption of the 
Bankruptcy Case to refer to Seller’s new name without reference to the word “ESCADA” or any 
derivative or combination thereof; provided that any historical or similar reference to 
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“ESCADA” or “ESCADA SPORT” or any derivative or combination thereof in connection with 
the administration of the Bankruptcy Case shall not constitute a violation of this Section 7.10.  

Section 7.11 Third Party Consents.  With respect to any approval or consent required to 
be obtained in connection with the consummation of the transactions contemplated hereunder, as 
soon as practicable after execution of this Agreement, (i) Seller shall use commercially 
reasonable efforts to obtain any third party consents to the transactions contemplated herein, and 
(ii) Purchaser shall reasonably cooperate with Seller’s efforts to obtain such approvals.  Seller 
shall not be obligated to pay any consideration or incur any costs to obtain any consents from 
third parties.  Seller shall have no liability to Purchaser in the event Seller is unable to obtain any 
approvals or consents. 

Section 7.12 Tax Matters.   

(a) All ad valorem (or similar) property Taxes (whether assessed or unassessed) that 
are levied with respect to the Transferred Assets for taxable periods or portions thereof within 
which the Closing Date occurs shall be apportioned between Seller and Purchaser as of the 
Closing Date, based on the number of days in any such period falling on or before the Closing 
Date, on the one hand, and after the Closing Date, on the other hand.  Any Taxes related to the 
Transferred Assets that are based upon or related to net income or receipts, shall be apportioned 
between the Seller and the Purchaser as of the Closing Date, assuming that the relevant Taxable 
Period ended on the Closing Date. 

(b) Seller shall be responsible for filing all Tax Returns relating to the Transferred 
Assets for taxable periods ending on or before the Closing Date.  Such Tax Returns shall be true, 
correct and complete in all material respects; and all Taxes indicated as due and payable on such 
Tax Returns shall be paid by Seller as and when required by law.   

(c) Purchaser shall be responsible for filing all Tax Returns relating to the 
Transferred Assets for taxable periods beginning after the Closing Date; it being understood that 
all Taxes indicated as due and payable on such returns shall be the responsibility of Purchaser, 
except for such Taxes, which constitute Excluded Liabilities and are the responsibility of Seller.  
Any Taxes on such Tax Returns that constitute Excluded Liabilities shall be paid by Seller to 
Purchaser within five (5) days of written request by Purchaser. 

(d) If permitted by a Taxing Authority, Purchaser and Seller shall file separate Tax 
Returns and separately pay their respective Taxes for their respective portions of any taxable 
period including the Closing Date (a “Straddle Period”), provided however that any such Tax 
Returns relating to a Straddle Period shall not be filed without the other party’s prior review and 
comment and shall be prepared on a basis consistent with past practice to the extent permitted by 
Applicable Law.  If separate Tax Returns with respect to a Straddle Period are not permitted, 
Purchaser shall prepare and file or cause to be prepared and filed the applicable Tax Return 
relating to such Straddle Period.  Any Taxes on such Tax Returns that constitute Excluded 
Liabilities or do not constitute Assumed Liabilities shall be paid by Seller to Purchaser within 
five (5) days of written request by Purchaser.   
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(e) Each of Purchaser, on the one hand, and Seller, on the other hand, shall be liable 
for fifty percent (50%) of all sales, transfer, filing, recordation, registration, documentary, stamp, 
and similar Taxes and fees (collectively, “Transfer Taxes”) arising from or associated with the 
transactions contemplated hereunder, whether levied on Purchaser or Seller.  Seller and 
Purchaser shall cooperate and consult with each other prior to filing any Tax Returns in respect 
of Transfer Taxes and shall cooperate and otherwise take commercially reasonable efforts to 
obtain any exemptions for or refunds of Transfer Taxes. 

(f) Seller and Purchaser agree to furnish or cause to be furnished to each other, and 
each at their own expense, as promptly as practicable, such information (including access to 
books and records) and assistance, including making employees available on a mutually 
convenient basis to provide additional information and explanations of any material as is 
reasonably necessary for the filing of any Tax Returns, for the preparation of an audit, and for 
the prosecution or defense of any claim, suit, or proceeding relating to any adjustment or 
proposed adjustment with respect to Taxes attributable to the Transferred Assets. 

Section 7.13 Replacement Letters of Credit.  To the extent that the leases related thereto 
are Assumed Contracts, prior to or concurrently with the Closing Date, Purchaser shall have 
entered into arrangements with each of the issuing banks for the letters of credit, performance 
bonds, guarantees, and similar assurances set forth on Schedule 7.13 (the “Existing Letters of 
Credit”), pursuant to which the Existing Letters of Credit will have been (a) cash collateralized 
or (b) backstopped with back-to-back letters of credit, in each case in a manner (x) satisfactory to 
the Seller and each respective issuing bank and (y) such that the Seller and its Affiliates shall 
have been released in all respects from any and all obligations in respect of the Existing Letters 
of Credit.  

Section 7.14 Waiver of Compliance with Bulk Sales Law.  The Purchaser hereby 
waives compliance by the Seller with the provisions of any applicable bulk sales law of any 
jurisdiction. 

Section 7.15 Acknowledgment of Seller Privacy Policy. The Purchaser agrees to 
become the Seller’s successor-in-interest as to the customer information and to abide by (and to 
cause its Representatives and Affiliates to abide by) the privacy policy of the Seller. 

Section 7.16 New Inventory.  To the extent Seller purchases Inventory for cash that is 
ordered from Lentzy Investments or any of its Affiliates during the period commencing on the 
date of this Agreement and ending at 11:59 p.m. on the day immediately preceding the Closing 
Date (“New Inventory”), Seller shall maintain and store any such New Inventory in the Seller’s 
warehouses and storage facilities until the Closing Date except as provided in this Section 7.16.  
Seller may deliver any such New Inventory to the Seller’s wholesale costumers in the United 
States (the “Wholesale Customers”) pursuant to purchase orders received from such Wholesale 
Customers that are subject to terms and conditions consistent with past practices between the 
parties; provided however that such purchase orders shall provide for payment dates for the 
accounts receivables generated by such purchase orders that are not before the earlier of (a) the 
first day after the Closing Date and (b) the termination of this Agreement pursuant to Section 4.2.  
In the event that, notwithstanding the provisions of the immediately preceding sentence, 
payments are made pursuant to such accounts receivables before the earlier of the dates specified 
 

[New York #2140469 v7]   
28 

 



 

in such provisions, any cash received in respect of such payments shall constitute a Transferred 
Asset and shall be deemed the “New Inventory Cash Receipts”.  In the event of a termination of 
this Agreement (other than: (i) a termination by Seller pursuant to Section 4.2(b) and (ii) a 
termination pursuant to Sections 4.2(c), 4.2(e), 4.2(i) or 4.2(j)), Seller shall have the right to 
return any New Inventory to Lentzy Investments in accordance with the terms of the purchase 
order applicable to such New Inventory and shall be reimbursed the full amount paid by Seller 
therefor, in cash. 

Section 7.17 Transition and Delivery of Assets; Transition for Leases Not Assumed.   

(a) If, as of the Closing, any Transferred Assets are physically located on Leased 
Real Property that is not the subject of an Assumed Contract (any such location, a “Tender 
Premises”), the Seller shall tender any such Transferred Assets to the Purchaser at the applicable 
Tender Premises for removal by Purchaser (at Purchaser’s sole cost and expense).  To the extent 
any alternative arrangements are agreed to by Seller, Purchaser and the applicable lessor, 
whether to provide for an extension of time for removal of the Transferred Assets from the 
Tender Premises or otherwise, any and all costs and expenses associated therewith shall be borne 
by the Purchaser.  Purchaser shall indemnify and hold harmless Seller for any claims arising out 
of or related to any damages to the Tender Premises caused by Purchaser or any agent of 
Purchaser in connection with the removal of the Transferred Assets. 

(b) If Purchaser elects to amend Schedule 1.1(c)(2) pursuant to Section 2.1(e) in order 
to remove any Contract with respect to a Leased Real Property (a “Non-Assumed Lease”), 
Purchaser may request that Seller not file any motion or otherwise seek an Order of the 
Bankruptcy Court that would provide for rejection of such Non-Assumed Lease prior to a date 
designated by Purchaser (the “Transition Date”), which date shall be no later than March 15, 
2010.  Upon receiving any such request, Seller shall not file any motions or otherwise seek any 
Orders of the Bankruptcy Court that would provide for rejection of such Non-Assumed Lease 
prior to the Transition Date.  Purchaser shall pay the out-of-pocket costs and expenses related to 
the applicable Non-Assumed Lease (including, without limitation, rent and expenses related to 
such Leased Real Property) from the period commencing on the Closing Date and ending on the 
Transition Date (the “Transition Period”).  Purchaser shall indemnify and hold harmless Seller 
for any Liabilities arising from the applicable Non-Assumed Lease during the Transition Period. 

Section 7.18 Avoidance Actions.  Purchaser shall not pursue any Avoidance Actions 
that are included as part of the Transferred Assets. 

 

ARTICLE VIII 
 

EMPLOYEE AND EMPLOYEE BENEFITS MATTERS 

Section 8.1 Employment Matters. 

(a) Prior to the Closing, (i) Purchaser (or its successors or assigns) shall make written 
offers of employment, effective as of the Closing, to a number of Employees that is at least equal 
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to 80% of the number of Employees listed on Schedule 5.16(b) (each an “Offered Employee”).  
All offers shall be at initial wages and benefits that are substantially comparable in the aggregate 
(excluding equity compensation and, with respect to any Employee with a separate or 
individually negotiated arrangement, severance benefits) to the aggregate benefits in effect for 
such Offered Employee immediately prior to Closing (excluding equity compensation and 
severance benefits, if applicable). An Offered Employee who accepts an offer will become an 
employee of Purchaser on the day such person reports to work for the Purchaser if such person 
reports to work for Purchaser as provided in the offer of employment (each a “Hired 
Employee”).  Purchaser will not provide, nor be responsible for, any COBRA benefits to any 
employee of Seller except to Hired Employees who have a qualifying event after the Closing. 

(b) At or as soon as practicable following the Closing, Purchaser shall make available 
or establish employee benefit plans for the Hired Employees and their eligible dependents (the 
“Purchaser Plans”).  If applicable, the Purchaser shall recognize the service date of each Hired 
Employee under each Purchaser Plan, to the same extent as that service credit would be given 
under the analogous Employee Benefit Plan, for purposes of eligibility to participate, vesting, 
vacation entitlement and severance benefits, but not for purposes of benefit accrual under any 
Purchaser Plan, including, for purposes of clarification, prior accrued vacation benefits.  In 
addition, subject to any required approval of the applicable insurance provider, the Purchaser 
shall (i) waive any eligibility periods, evidence of insurability or pre-existing condition 
limitations and (ii) honor any deductibles, co-payments, co-insurance or out-of-pocket expenses 
paid or incurred by such employees, including with respect to their dependants, under 
comparable Employee Benefit Plans during the plan year in which the Closing occurs.  Seller 
shall provide Purchaser with such information as to the Hired Employees as Purchaser may 
reasonably request to carry out its obligations under this Section 7.2(b), to the extent that such 
information has not been provided previously to Purchaser.  Purchaser shall pay out prior 
accrued vacation benefits to all Employees at such time as required by Applicable Law.   

(c) Effective at Closing, the Seller will cause each Hired Employee to become fully 
vested in such Hired Employee’s account under the 401(k) Plan and distribute such accounts to 
the applicable Hired Employee in accordance with the terms of the 401(k) Plan and applicable 
Law. 

(d) Nothing in this Agreement will constitute an agreement by Purchaser to assume or 
be bound by any previous or existing employment agreement or arrangement between Seller and 
any of its employees (including under any employee benefit plans) or to prevent the termination 
of employment of any individual Hired Employee or any change in the employee benefits 
provided to any individual Hired Employee following Closing.  Accordingly each Hired 
Employee shall be considered an employee “at-will.” 

(e) The terms and provisions of this Article VIII are for the sole benefit of the Sellers 
and the Purchaser.  Nothing contained herein, expressed or implied, (i) shall be construed to 
establish, amend, or modify any Employee Benefit Plan, any Purchaser Plan, or any other benefit 
plan, program, agreement or arrangement, subject to the Purchaser’s compliance with the 
provisions of Article VIII, (ii) shall alter or limit the ability of the Purchaser or any of its 
respective Affiliates to amend, modify or terminate any Purchaser Plan, or any other benefit or 
employment plan, program, agreement or arrangement after the Closing Date, (iii) is intended to 
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confer or shall confer upon any current or former employee any right to employment or 
continued employment, or constitute or create an employment agreement with any Hired 
Employee, or (iv) is intended to confer or shall confer upon any individual or any legal 
representative of any individual (including employees, retirees, or dependents or beneficiaries of 
employees or retirees, and collective bargaining agents or representatives) any right as a third-
party beneficiary of this Agreement. 

 

A  RTICLE IX
 

CONDITIONS TO CLOSING 

Section 9.1 Conditions Precedent to Obligations of Each Party.  The respective 
obligations of Seller, on the one hand, and Purchaser, on the other hand, to consummate the 
transactions contemplated hereunder are subject to the fulfillment, on or prior to the Closing 
Date, of the following conditions: 

(a) there must not be in effect any Order by a Governmental Authority of competent 
jurisdiction restraining, enjoining or otherwise prohibiting the consummation of the transactions 
contemplated hereby. 

Section 9.2 Conditions Precedent to Obligations of Purchaser.  The obligation of 
Purchaser to consummate the transactions contemplated hereunder is subject to the fulfillment, 
on or prior to the Closing Date, of each of the following conditions (any or all of which may be 
waived by Purchaser, in whole or in part, subject to Applicable Law): 

(a) the representations and warranties of Seller contained herein must be true and 
correct in all respects (in the case of any representation or warranty with any materiality 
qualifier) or in all material respects (in the case of any representation or warranty made without a 
materiality qualifier) as of the date or dates at which such representations and warranties are 
made; 

(b) Seller must have performed and complied in all material respects with all material 
obligations and covenants required by this Agreement to be performed or complied with by 
Seller on or prior to the Closing Date; 

(c) Purchaser must have been furnished with the documents referred to in 
Section 10.1; 

(d) [Reserved.]; and 

(e) the Sale Order (i) must have been entered in form and substance reasonably 
acceptable to Purchaser and (ii) must not be subject to any stay or any Order reversing, revoking, 
vacating, rescinding, amending or modifying the Sale Order in any respect.  

Section 9.3 Conditions Precedent to Obligations of Seller.  The obligation of Seller to 
consummate the transactions contemplated hereunder is subject to the fulfillment, on or prior to 
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the Closing Date, of each of the following conditions (any or all of which may be waived by 
Seller, in whole or in part, subject to Applicable Law): 

(a) the Sale Order must have been entered by the Bankruptcy Court; 

(b) the representations and warranties of Purchaser contained herein must be true and 
correct in all respects (in the case of any representation or warranty with any materiality 
qualifier) or in all material respects (in the case of any representation or warranty made without a 
materiality qualifier) as of the date or dates at which such representations and warranties are 
made; 

(c) Purchaser must have performed and complied in all material respects with all 
material obligations and covenants required by this Agreement to be performed or complied with 
by it on or prior to the Closing Date; and 

(d) Seller must have been furnished with the documents referred to in Section 10.2 
and Purchaser shall have delivered to Seller the Total Consideration. 

Section 9.4 Frustration of Closing Conditions.  Neither Seller nor Purchaser may rely 
on the failure of any condition set forth in Sections 9.1, 9.2 or 9.3, as the case may be, if such 
failure was caused by such Party’s failure to comply with any provision of this Agreement. 

ARTICLE X 
 

DOCUMENTS TO BE DELIVERED 

Section 10.1 Documents to Be Delivered by Seller.  At the Closing, Seller shall deliver, 
or cause to be delivered, to Purchaser the following: 

(a) the Bill of Sale, Assignment and Assumption Agreement for the Transferred 
Assets (in sufficient counterparts to facilitate recording) substantially in the form of Exhibit B 
attached hereto (the “Assignment Agreement”), and such other instruments of conveyance 
reasonably necessary for the transfer of the Transferred Assets, duly executed by Seller; 

(b) a certified copy of the Sale Order; 

(c) a certificate of an officer of Seller certifying that the closing conditions set forth 
in Sections 9.2(a) and 9.2(b) have been satisfied;  

(d) an affidavit of non-foreign status of Seller that complies with Section 1445 of the 
Code and the Treasury regulations thereunder (if such affidavit is not delivered, Purchaser will 
be entitled to withhold 10% of the Purchase Price as required by Section 1445 of the Code); and 

(e) such other documents, instruments and certificates as counsel for Purchaser and 
Seller mutually agree to be reasonably necessary to consummate the transactions described 
herein. 
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Section 10.2 Documents to Be Delivered by Purchaser.  At the Closing, Purchaser shall 
deliver to Seller the following: 

(a) evidence of the wire transfer referred to in Section 3.3; 

(b) the Assignment Agreement, duly executed by Purchaser;  

(c) a certificate of an officer of Purchaser certifying that the closing conditions set 
forth in Sections 9.3(b) and 9.3(c) have been satisfied; and 

(d) such other documents, instruments and certificates as counsel for Purchaser and 
Seller mutually agree to be reasonably necessary to consummate the transactions described 
herein. 

ARTICLE XI 
 

LIMITATIONS 

Section 11.1 LIMITATION OF REPRESENTATIONS AND WARRANTIES.  
Purchaser hereby acknowledges and agrees that, except as otherwise expressly provided in this 
Agreement or in the Schedules hereto prepared by Seller, Seller makes no representations or 
warranties whatsoever, express or implied, with respect to Seller, the Transferred Assets or the 
Assumed Liabilities (including, without limitation, income to be derived from or expenses to be 
incurred in connection with the Transferred Assets, the physical condition of any personal or real 
property comprising a part of the Transferred Assets or which is the subject of any of the 
Assumed Liabilities to be assumed by Purchaser at the Closing Date, the environmental 
condition or other matter relating to the physical condition of any real property or improvements 
which are the subject of any assigned lease to be assumed by Purchaser at the Closing Date, the 
zoning of any such real property or improvements, the value or transferability of the Transferred 
Assets (or any portion thereof), the terms, amount, validity or enforceability of any Assumed 
Liabilities, or the merchantability or fitness of the Transferred Assets).  WITHOUT IN ANY 
WAY LIMITING THE FOREGOING AND EXCEPT AS OTHERWISE EXPRESSLY SET 
FORTH IN THIS AGREEMENT, SELLER HEREBY DISCLAIMS ANY WARRANTY 
(EXPRESS OR IMPLIED) OF MERCHANTABILITY, FITNESS FOR ANY TRANSFERRED 
PURPOSE OR NON-INFRINGEMENT AS TO ANY PORTION OF THE TRANSFERRED 
ASSETS.  Purchaser further acknowledges that Purchaser has conducted an independent 
inspection and investigation of the condition of the Transferred Assets, as Purchaser deemed 
necessary or appropriate, and that in proceeding with its acquisition of the Transferred Assets. 
Purchaser is doing so based solely upon such independent inspections and investigations and 
representations, warranties, terms and conditions of this Agreement and each other agreement, 
document or instrument contemplated hereby or thereby, but subject to the satisfaction or waiver 
of the closing conditions specified herein.  Accordingly, if the Closing occurs, Purchaser will 
accept the Transferred Assets at the Closing Date "AS IS," "WHERE IS," and "WITH ALL 
FAULTS," subject to the provisions of this Agreement and the Sale Order.   

Section 11.2 NO CONSEQUENTIAL OR PUNITIVE DAMAGES.  NO PARTY (OR 
ITS AFFILIATES OR REPRESENTATIVES) SHALL, UNDER ANY CIRCUMSTANCE, BE 
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LIABLE TO THE OTHER PARTY (OR ITS AFFILIATES OR REPRESENTATIVES) FOR 
ANY CONSEQUENTIAL, EXEMPLARY, SPECIAL, INCIDENTAL OR PUNITIVE 
DAMAGES CLAIMED BY SUCH OTHER PARTY UNDER THE TERMS OF OR DUE TO 
ANY BREACH OF THIS AGREEMENT, INCLUDING LOSS OF REVENUE OR INCOME, 
DAMAGES BASED ON ANY MULTIPLIER OF PROFITS OR OTHER VALUATION 
METRIC, COST OF CAPITAL, DIMINUTION OF VALUE OR LOSS OF BUSINESS 
REPUTATION OR OPPORTUNITY. 

Section 11.3 Designation of Purchaser. Purchaser may designate a wholly-owned 
Affiliate to be the Purchaser under this Agreement by written notice to the Seller at any time 
prior to Closing, provided no such assignment shall relieve Purchaser of its obligations 
hereunder. 

ARTICLE XII 
 

MISCELLANEOUS 

Section 12.1 Nonsurvival of Representations and Warranties. Except as set forth in 
Section 4.3, no representation or warranty or pre-closing covenant of any Party made herein shall 
survive beyond the Closing and there shall be no Liability in respect thereof, whether such 
Liability has accrued prior to or after the Closing, on the part of any Party or any of its 
Representatives.  Except as set forth in Section 4.3, no representation or warranty or pre-closing 
covenant of any Party made herein shall survive beyond the termination of this Agreement and 
there shall be no Liability in respect thereof, whether such Liability has accrued prior to or after 
such termination, on the part of any Party or any of its Representatives. 

Section 12.2 Remedies. The Parties acknowledge that the Bankruptcy Court or any 
other court that is enforcing any award of the Bankruptcy Court shall be permitted to provide 
equitable remedies, including specific performance, to the extent available under Applicable 
Law. 

Section 12.3 Expenses.  Except as otherwise set forth in this Agreement, each of Seller 
and Purchaser shall each bear its own expenses (including attorneys’ fees) incurred in connection 
with the negotiation and execution of this Agreement and each other Transaction Document and 
the consummation of the transactions contemplated hereby and thereby. 

Section 12.4 Submission to Jurisdiction. 

(a) Without limiting any Party’s right to appeal any Order of the Bankruptcy Court, 
(i) the Bankruptcy Court shall retain exclusive jurisdiction to enforce the terms of this 
Agreement and to decide any claims or disputes which may arise or result from, or be connected 
with, this Agreement, any breach or default hereunder, or the transactions contemplated hereby, 
and (ii) any and all Actions related to the foregoing shall be filed and maintained only in the 
Bankruptcy Court, and the Parties hereby consent to and submit to the jurisdiction and venue of 
the Bankruptcy Court and shall receive notices at such locations as indicated in Section 12.10; 
provided, however, that if the Bankruptcy Case has been fully and finally closed or dismissed, 
the Parties agree to and hereby unconditionally and irrevocably submit to the exclusive 
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jurisdiction of the United States District Court for the Southern District of New York sitting in 
New York County or the Commercial Division, Civil Branch of the Supreme Court of the State 
of New York sitting in New York County and any appellate court from any thereof, for the 
resolution of any such claim or dispute. 

(b) The Parties hereby unconditionally and irrevocably waive, to the fullest extent 
permitted by Applicable Law, any objection which they may now or hereafter have to the laying 
of venue of any dispute arising out of or relating to this Agreement or any of the transactions 
contemplated hereby brought in any court specified in subsection (a) above, or any defense of 
inconvenient forum for the maintenance of such dispute.  Each of the Parties agrees that a 
judgment in any such dispute may be enforced in other jurisdictions by suit on the judgment or in 
any other manner provided by Law. 

(c) Each of the Parties hereby consents to process being served by any Party in any 
suit, Action or proceeding by the mailing of a copy thereof in accordance with the provisions of 
Section 12.11; provided, however, that such service shall not be effective until the actual receipt 
thereof by the Party being served. 

Section 12.5 Waiver of Jury Trial.  THE PARTIES HEREBY IRREVOCABLY AND 
UNCONDITIONALLY WAIVE, TO THE FULLEST EXTENT PERMITTED BY 
APPLICABLE LAW, ANY RIGHT THAT THEY MAY HAVE TO TRIAL BY JURY OF 
ANY CLAIM OR CAUSE OF ACTION, OR IN ANY PROCEEDING, DIRECTLY OR 
INDIRECTLY BASED UPON OR ARISING OUT OF THIS AGREEMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY (WHETHER BASED ON CONTRACT, 
TORT, OR ANY OTHER THEORY).  EACH PARTY (A) CERTIFIES THAT NO 
REPRESENTATIVE, AGENT, OR ATTORNEY OF ANY OTHER PARTY HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD 
NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER 
AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 12.5. 

Section 12.6 Time of Essence.  With regard to all dates and time periods set forth or 
referred to in this Agreement, time is of the essence. 

Section 12.7 Entire Agreement; Amendments and Waivers.  This Agreement (including 
the Schedules and Exhibits hereto), the Confidentiality Agreement and the other Transaction 
Documents represent the entire understanding and agreement between the Parties with respect to 
the subject matter hereof and can be amended, supplemented or changed, and any provision 
hereof can be waived, only by written instrument making specific reference to this Agreement 
signed by the Party against whom enforcement of any such amendment, supplement, 
modification or waiver is sought.  No action taken pursuant to this Agreement, including any 
investigation by or on behalf of any Party, shall be deemed to constitute a waiver by the Party 
taking such action of compliance with any representation, warranty, covenant or agreement 
contained herein.  The waiver by any Party of a breach of any provision of this Agreement shall 
not operate or be construed as a further or continuing waiver of such breach or as a waiver of any 
other or subsequent breach.  No failure on the part of any Party to exercise, and no delay in 
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exercising, any right, power or remedy hereunder shall operate as a waiver thereof, nor shall any 
single or partial exercise of such right, power or remedy by such Party preclude any other or 
further exercise thereof or the exercise of any other right, power or remedy. 

Section 12.8 Governing Law.  THIS AGREEMENT, THE RIGHTS AND 
OBLIGATIONS OF THE PARTIES HEREUNDER, AND ANY CLAIM OR CONTROVERSY 
DIRECTLY OR INDIRECTLY BASED UPON OR ARISING OUT OF THIS AGREEMENT 
OR THE TRANSACTIONS CONTEMPLATED HEREBY (WHETHER BASED ON 
CONTRACT, TORT, OR ANY OTHER THEORY), INCLUDING ALL MATTERS OF 
CONSTRUCTION, VALIDITY AND PERFORMANCE, SHALL IN ALL RESPECTS BE 
GOVERNED BY AND INTERPRETED, CONSTRUED, AND DETERMINED IN 
ACCORDANCE WITH, THE INTERNAL LAWS OF THE STATE OF NEW YORK 
(WITHOUT REGARD TO ANY CONFLICT OF LAWS PROVISION THAT WOULD 
REQUIRE THE APPLICATION OF THE LAW OF ANY OTHER JURISDICTION). 

Section 12.9 Table of Contents and Headings.  The table of contents and section 
headings of this Agreement are for reference purposes only and are to be given no effect in the 
construction or interpretation of this Agreement. 

Section 12.10 Notices.  All notices and other communications under this Agreement 
shall be in writing and shall be deemed duly given (i) when delivered personally or by prepaid 
overnight courier, with a record of receipt, (ii) the fourth day after mailing if mailed by certified 
mail, return receipt requested, or (iii) the day of transmission, if sent by facsimile or telecopy 
during regular business hours or the Business Day after transmission, if sent after regular 
business hours (with a copy promptly sent by prepaid overnight courier with record of receipt or 
by certified mail, return receipt requested), to the Parties at the following addresses or facsimile 
numbers (or to such other address or facsimile number as a Party may have specified by notice 
given to the other Party pursuant to this provision): 

If to Seller: 

Escada (USA) Inc. 
1412 Broadway 
New York, NY 10018 
Phone:  212-852-5441 
Fax:  212-852-5588 
Attention:  Scott A. Klion,  
V.P., General Counsel and Secretary 
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With a copy to: 

O’Melveny & Myers LLP 
Times Square Tower 
7 Times Square 
New York, NY 10036 
Phone:  212-326-2000 
Fax:  212-326-2061 
Attention:  Gerald C. Bender 

If to Purchaser: 

Escada US Subco LLC 
c/o Lentzy Investments SARL 
L-1331 Luxembourg,  
65 boulevard Grande-Duchesse Charlotte 
Phone: +44 207 659 1020 
Fax:  +44 207 659 3511 
Attention: Harak Banthia 

With a copy to: 

Cleary Gottlieb Steen & Hamilton LLP 
12, rue de Tilsitt 
75008 Paris France 
Phone:  +33-1-40-74-68-00 
Fax:  +33-1-40-74-68-88 
Attention: Gamal M. Abouali 

and to: 

Cleary Gottlieb Steen & Hamilton LLP 
One Liberty Plaza 
New York, New York 10006 
Phone:  212-225-2000 
Fax:  212-225-3999 
Attention: Sean A. O’Neal 

Section 12.11 Severability.  If any term or provision of this Agreement is invalid, illegal 
or incapable of being enforced by Law or public policy, all other terms and provisions hereof 
shall nevertheless remain in full force and effect so long as the legal substance of the transactions 
contemplated hereby is not affected in any manner materially adverse to any Party.  Upon such 
determination that any term or provision is invalid, illegal or incapable of being enforced, the 
Parties shall negotiate in good faith to modify this Agreement so as to effect the original intent of 
the Parties as closely as possible in an acceptable manner in order that the transactions 
contemplated hereby are consummated as originally contemplated to the greatest extent possible. 
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Section 12.12 Binding Effect; Assignment.  This Agreement shall be binding solely upon 
and inure to the benefit of the Parties and their respective successors and permitted assigns.  
Nothing in this Agreement shall create or be deemed to create any third party beneficiary rights 
in any Person not a Party to this Agreement.  Other than as set forth in Section 11.3, no 
assignment of this Agreement or of any rights or obligations hereunder may be made by Seller or 
Purchaser (by operation of law or otherwise) without the prior written consent of the other Party 
and any attempted assignment without the required consents shall be void. 

Section 12.13 Counterparts.  This Agreement may be executed in any number of 
counterparts, each of which shall be deemed an original, but all of which together shall constitute 
one and the same instrument. 

[The Remainder of This Page Is Intentionally Left Blank.] 
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EXHIBIT A 

DEFINITIONS 

When used in this Agreement, the following terms shall have the respective meanings 
specified therefor below 

“401(k) Plan” shall mean the Escada (USA) Inc. Profit Sharing and 401(k) Plan. 

“717 Fifth Landlord” shall have the meaning set forth in Section 5.7(d). 

“Action” shall mean any action, suit, arbitration, claim, inquiry, proceeding or 
investigation by or before any Governmental Authority of any nature, civil, criminal, regulatory 
or otherwise, in law or in equity. 

“Affiliate” (and, with a correlative meaning “affiliated”) shall mean, with respect to any 
Person, any Person that directly, or through one or more intermediaries, controls or is controlled 
by or is under common control with such first Person.  As used in this definition, “control” 
(including with correlative meanings, “controlled by” and “under common control with”) means 
possession, directly or indirectly, of power to direct or cause the direction of management or 
policies (whether through ownership of securities or partnership or other ownership interests, by 
Contract or otherwise). 

“Agreement” shall have the meaning set forth in the preamble hereto. 

“Applicable Law” shall mean, with respect to any Person, any Law applicable to such 
Person or its business, properties or assets. 

“Approval Motion” shall mean a motion seeking approval of this Agreement and the 
transactions contemplated herein, which motion shall be in form and substance reasonably 
satisfactory to the Purchaser. 

“Asset Acquisition Statement” shall have the meaning set forth in Section 3.6. 

“Assignment Agreement” shall have the meaning set forth in Section 10.1(a). 

“Assumed Contracts” shall mean, subject to modification pursuant to Section 2.1(e) 
hereof, those Contracts listed on Schedule 1.1(c)(2). 

“Assumed Liabilities” shall have the meaning set forth in Section 2.1(c). 

“Avoidance Actions” shall mean avoidance actions and similar rights and causes of 
action, including causes of action under Sections 544 through 553 of the Bankruptcy Code 
against the Purchaser or any of its Affiliates, directors, officers, representatives, employees or 
agents. 

“Bankruptcy Case” shall have the meaning set forth in the recitals hereto. 

“Bankruptcy Code” shall mean Title 11 of the United States Code, as amended. 
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“Bankruptcy Court” shall mean the United States Bankruptcy Court for the Southern 
District of New York or any other court having jurisdiction over the Bankruptcy Case from time 
to time. 

“Bankruptcy Rules” shall mean the Federal Rules of Bankruptcy Procedures.   

“Business” shall have the meaning set forth in the preamble hereto. 

“Business Day” shall mean a day other than a Saturday, Sunday or other day on which 
commercial banks in New York City are required by Law to close.  Any event the scheduled 
occurrence of which would fall on a day that is not a Business Day shall be deferred until the 
next succeeding Business Day. 

“Closing” shall have the meaning set forth in Section 4.1. 

“Closing Date” shall have the meaning set forth in Section 4.1. 

“Closing New Inventory Amount” shall have the meaning set forth in Section 3.4(a). 

“Closing Date Payment” shall have the meaning set forth in Section 3.3(b). 

“Closing Statement” shall have the meaning set forth in Section 3.4(a). 

“COBRA” shall mean the Consolidated Omnibus Reconciliation Act of 1985, as 
amended. 

“Code” shall mean the Internal Revenue Code of 1986, as amended. 

“Collective Labor Agreement” shall mean any written agreement, or addendum appendix 
or side letter thereto, that a Person has entered into with any union or collective bargaining agent 
with respect to terms and conditions of employment of such Person's employees.   

“Competing Transaction” shall mean any financing, refinancing, acquisition, divestiture, 
public offering, recapitalization, business combination or reorganization offered or proposed by 
any Person other than Purchaser with respect to or involving all or any part of the Business, 
including without limitation any of the Transferred Assets.  

“Confidentiality Agreement” shall have the meaning set forth in Section 7.7. 

“Contract” shall mean any contract, indenture, note, bond, loan, instrument, lease, 
commitment or other agreement that is legally binding. 

“Contract Designation Deadline” shall have the meaning set forth in Section 2.1(e). 

“Cure Amounts” shall mean any amounts necessary to cure any monetary default as 
required by Section 365 of the Bankruptcy Code with respect to Assumed Contracts. 

“Cure Cap” shall have the meaning set forth in Section 2.1(e). 
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“Customer Program Liabilities” shall mean all Liabilities of Seller in respect of any gift 
certificates, refund or exchange policies, price adjustment policies and wholesale customer 
programs identified on Schedule 1.1(e). 

“Employees” shall mean all individuals, as of the date hereof, who are employed or 
engaged by Seller to perform work primarily related to the operation of the Transferred Assets. 

“Employee Benefit Plans” shall mean any “employee benefit plan” within the meaning of 
Section 3(3) of ERISA and each other employee benefit plan including any profit sharing plan, 
savings plan, bonus plan, performance awards plan, incentive compensation plan, deferred 
compensation plan, stock purchase plan, stock option plan, vacation plan, leave of absence plan, 
employee assistance plan, automobile leasing/subsidy/allowance plan, meal allowance plan, 
redundancy or severance plan, relocation plan, family support plan, pension plan, supplemental 
pension plan, retirement plan, retirement savings plan, post retirement plan, medical, health, 
hospitalization or life insurance plan, disability plan, sick leave plan, retention plan, education 
assistance plan, expatriate assistance plan, compensation arrangement, including any base salary 
arrangement, overtime, on-call or call-in policy, death benefit plan, employment agreement, 
severance agreement or plan, retention plan, change in control plan, or any other similar plan, 
program, arrangement or policy, whether written or unwritten or otherwise, funded or unfunded, 
that is maintained or otherwise contributed to, or required to be maintained or contributed to, by 
or on behalf of the Seller or any of their ERISA Affiliates, in each case under which any 
Employee or any former employee has any present or future right to benefits. 

“Environmental Law” shall mean all Applicable Laws in effect on the date hereof 
relating to: (i) protection, preservation or cleanup of the environment or natural resources; (ii) 
presence or Release of or exposure to Hazardous Materials, or any investigation, cleanup or other 
response thereto; or (iii) health and safety. 

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as 
amended. 

“ERISA Affiliate” shall mean (i) any corporation included with a party hereto in a 
controlled group of corporations within the meaning of Section 414(b) of the Code; (ii) any trade 
or business (whether or not incorporated) which is under common control with a party hereto 
within the meaning of Section 414(c) of the Code; (iii) any member of an affiliated service group 
of which a party hereto is a member within the meaning of Section 414(m) of the Code; or 
(iv) any other person or entity treated as an affiliate of a party hereto under Section 414(o) of the 
Code. 

“Escrow Agent” shall have the meaning set forth in Section 3.2(a). 

“Escrow Agreement” shall have the meaning set forth in Section 3.2(a). 

“Escrow Amount” shall have the meaning set forth in Section 3.2(a). 

“Estimated Closing Statement” shall have the meaning set forth in Section 3.3(a). 

A-3 
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“Excluded Liabilities” shall have the meaning set forth in Section 2.1(d). 

“Exhibits” shall mean the exhibits attached to this Agreement. 

“Existing Letters of Credit” shall have the meaning set forth in Section 7.13. 

“Expense Reimbursement” shall mean the reasonable, out-of-pocket and documented 
fees and expenses incurred by Purchase and its advisors, including without limitation Purchaser’s 
legal advisors, in connection with any investigation, negotiation, documentation and litigation 
relating to this Agreement and the transactions contemplated hereby, including without limitation 
the acquisition of all or part of the Business and the Transferred Assets, subject to an aggregate 
cap of $250,000. 

“Final Allocation” shall have the meaning set forth in Section 3.4. 

“Final Determination” shall have the meaning set forth in Section 3.5(c). 

“Final New Inventory Amount” shall have the meaning set forth in Section 3.5(c). 

“Final Order” shall mean an action taken or Order issued by the Bankruptcy Court as to 
which: (i) no request for stay of the action or Order is pending, no such stay is in effect, and, if 
any deadline for filing any such request is designated by statute or regulation, it is passed, 
including any extensions thereof, (ii) no petition for rehearing or reconsideration of the action or 
Order, or protest of any kind, is pending before the Bankruptcy Court and the time for filing any 
such petition or protest is passed, (iii) the Bankruptcy Court does not have the action or Order 
under reconsideration or review on its own motion and the time for such reconsideration or 
review has passed, and (iv) the action or Order is not then under judicial review, there is no 
notice of appeal or other application for judicial review pending, and the deadline for filing such 
notice of appeal or other application for judicial review has passed, including any extensions 
thereof. 

“Financial Information” shall have the meaning set forth in Section 5.5. 

“GAAP” shall mean United States generally accepted accounting principles as in effect 
during the time period of the relevant financial statement. 

“Governmental Authority” shall mean any entity exercising executive, legislative, 
judicial, regulatory or administrative functions of or pertaining to federal, state or local 
government (whether domestic or foreign), including any governmental authority, agency, 
department, board, commission or instrumentality or any political subdivision thereof, and any 
tribunal, court or arbitrator(s) of competent jurisdiction, and shall include the Bankruptcy Court. 

“Hazardous Materials” shall mean all pollutants, contaminants, or toxic, hazardous or 
deleterious substances, materials, wastes or agents, including without limitation petroleum or any 
fraction thereof, asbestos-containing materials, and polychlorinated biphenyls. 

“Hired Employee” shall have the meaning set forth in Section 8.1(a). 
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“Independent Accountant” shall mean an independent tax accounting firm to be mutually 
agreed upon by Seller and Purchaser, provided that if Seller and Purchaser are unable to agree 
upon an independent tax accounting firm within fifteen (15) days of the date upon which a 
dispute is to be referred to it pursuant to Section 3.4, the Independent Accountant shall be the 
independent tax accounting firm selected by the American Arbitration Association at the request 
of either Party (it being understood that such request by a Party shall preclude a later request by 
the other Party). 

“Independent Auditor” shall have the meaning set forth in Section 3.4(c).  

“Intellectual Property Rights” shall mean all of the rights arising from or in respect of 
intellectual property rights, however denominated, throughout the world, whether or not 
registered, including the following: (a) patents, patent applications, any reissues, reexaminations, 
divisionals, continuations, continuations-in-part and extensions thereof, as well as inventions, 
invention disclosures, discoveries and improvements, whether patentable or not; (b) trademarks, 
service marks, trade names, service names, industrial designs or similar design rights, product 
configuration, trade dress rights, Internet domain names, corporate names, identifying symbols, 
logos, emblems, slogans, signs, insignia, and other brand or source identifiers, and general 
intangibles of a like nature, together with the goodwill associated with any of the foregoing and 
all applications, registrations and renewals thereof and all common rights thereto; (c) copyrights 
and other proprietary works of authorship, and registrations and applications therefor and 
renewals and extensions thereof, as well as works of authorship, databases and mask work rights; 
(d) trade secrets, proprietary data, and other proprietary or protected or information of a 
confidential nature, including market data and data or information that any Person is obligated to 
treat as proprietary through Contract, binding policies of any trade or professional association, or 
other private or consensual arrangement, as well as the right to limit the use or disclosure of any 
of the foregoing by any person; (e) rights of privacy and publicity, and moral rights; and (f) all 
applications, registrations, permits, claims, defenses and rights of action arising from or relating 
to any of the foregoing. 

“IRS” shall mean the United States Internal Revenue Service. 

“Law” shall mean any federal, state or local law (including common law), statute, code, 
ordinance, rule, regulation or other requirement enacted, promulgated, issued or entered by a 
Governmental Authority. 

“Leased Real Property” shall have the meaning set forth in Section 5.7(b). 

“Lentzy Investments” shall mean Lentzy Investments SARL, a société à responsabilité 
limitée organized under the laws of Luxembourg.  

“Liabilities” shall mean any and all debts, losses, liabilities, claims (including claims as 
defined in the Bankruptcy Code), damages, expenses, fines, costs, royalties, proceedings, 
deficiencies or obligations (including those arising out of any action, such as any settlement or 
compromise thereof or judgment or award therein), of any nature, whether known or unknown, 
absolute, accrued, contingent or otherwise and whether due or to become due, and whether or not 
resulting from third party claims, and any reasonable out-of-pocket costs and expenses 
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(including reasonable legal counsels’, accountants’, or other fees and expenses incurred in 
defending any action or in investigating any of the same or in asserting any rights hereunder). 

“Lien” shall mean any lien, pledge, mortgage, deed of trust, security interest, claim, lease, 
charge, option, right of first refusal, easement, servitude, transfer restriction under any 
shareholder or similar agreement or encumbrance. 

“Material Contract” shall have the meaning set forth in Section 5.9(a). 

“New Inventory” shall have the meaning set forth in Section 7.16. 

“New Inventory Amount” shall mean the purchase price (net of shipping costs, insurance 
and taxes) paid by the Seller to Lentzy Investments or any of its Affiliates in cash for New 
Inventory, less the New Inventory Cash Receipts. 

“New Inventory Cash Receipts” shall have the meaning set forth in Section 7.16.     

“New York Retail Lease” shall have the meaning set forth in Section 5.7(d). 

“Non-Assumed Contracts” shall have the meaning set forth in Section 2.1(e). 

“Non-Assumed Lease” shall have the meaning set forth in Section 7.17(b). 

“Offered Employee” shall have the meaning set forth in Section 8.1(a). 

“Order” shall mean any order, injunction, judgment, decree, ruling, writ, assessment or 
arbitration award. 

“Outside Date” shall have the meaning set forth in Section 4.2(b). 

“Parent” shall have the meaning set forth in the preamble hereto. 

“Party” or “Parties” shall have the meaning set forth in the preamble hereto. 

“Permits” shall mean any approvals, authorizations, consents, licenses, tax registrations, 
permits or certificates. 

“Permitted Liens” shall mean (i) statutory liens for current property Taxes and 
assessments not yet due and payable, including, without limitation, any such liens for ad valorem 
Taxes and statutory liens not yet due and payable arising other than by reason of any default by 
Seller, (ii) easements, restrictive covenants, permits, defects, rights of way and encumbrances not 
adversely affecting the continued use, occupancy or ordinary conduct of the Business, (iii) 
zoning, entitlement, conservation restriction and other land use and environmental regulations or 
building codes which are imposed by Governmental Authorities, (iv) Liens that relate to 
Assumed Liabilities (including Liens arising under the Assumed Contracts; but excluding any 
Liens related to Taxes other than Liens under clause (i)), (v) any mechanics’, carriers’, workers’, 
repairers’ or similar Liens arising or incurred in the ordinary course of the Business that are 
incidental to construction, maintenance or operation of any Transferred Asset and that are not yet 
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delinquent, and (vi) the rights of any third Person to appeal the Sale Order in accordance with the 
provisions of the Bankruptcy Code; provided that none of the foregoing clauses (i) through (vi) 
shall materially interfere with the ownership or operation of the affected Transferred Assets, 
materially detract from the value of the affected Transferred Assets, or, other than in the case of 
clauses (i) and (v), secure an obligation to pay money.  

“Person” shall mean and include any natural person, corporation, limited partnership, 
limited liability company, general partnership, joint stock company, joint venture, association, 
company, trust, bank, trust company, land trust, business trust or other organization, whether or 
not legal entities, and all Governmental Authorities. 

“Personal Property” shall have the meaning set forth in Section 5.7(c). 

“Post-Petition Cure Amounts” shall mean any amounts necessary to cure any monetary 
default required by Section 365 of the Bankruptcy Code with respect to Assumed Contracts for 
periods on or after August 14, 2009, the date the Bankruptcy Case was commenced. 

“Pre-Petition Cure Amounts” shall mean any amounts necessary to cure any monetary 
default required by Section 365 of the Bankruptcy Code with respect to Assumed Contracts for 
periods commencing prior to August 14, 2009, the date the Bankruptcy Case was commenced. 

“Purchased Intellectual Property” shall mean all Intellectual Property Rights, Software 
and Technology throughout the world that are used in, related to, or otherwise necessary for the 
Business and that are owned by the Seller, including all Intellectual Property Rights embodied in 
or arising from the Transferred Assets. 

“Purchaser” shall have the meaning set forth in the preamble hereto. 

“Purchaser’s  Affiliate” shall mean HSBC Trustee (C. I.) Limited as trustees of the Royal 
II Trust, of 1 Grenville Street, St. Heller, Jersey, JE4 9PF.  

“Purchaser’s Knowledge” shall mean the actual knowledge, after due inquiry and 
investigation, of Rony Stefano. 

“Purchaser Material Adverse Effect” shall mean any change, circumstance or event 
occurring on or after the date hereof that would materially hinder or delay Purchaser’s ability to 
consummate the transactions contemplated hereby. 

“Purchaser Plans” shall have the meaning set forth in Section 8.1(b). 

“Reconciliation Period” shall have the meaning set forth in Section 3.4(c). 

“Release” shall mean any release, spill, emission, discharge, leaking, pumping, injection, 
deposit or disposal of Hazardous Materials into the environment. 

“Representatives” of a Person shall mean its respective officers, directors, managers, 
employees, attorneys, investment bankers, accountants and other agents and representatives. 
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“Retained Assets” shall mean all of Seller’s right, title and interest in and to each of the 
following assets that are owned, held or used by Seller in connection with the Business or 
otherwise:  

1. all rights of Seller under the Transaction Documents and all cash and non-cash 
consideration payable or deliverable to Seller pursuant to the terms and provisions 
hereof;  

2. all cash and cash equivalents, including the Seller’s bank accounts, certificates of 
deposit and other prepaid assets (including utility deposits, prepaid expenses, 
credits, claims for refunds, escrowed funds, prepaid insurance and related rights to 
the refund of unearned premiums, security deposits, in each case, other than with 
respect to such security deposits set forth on Schedule 1.1(c)(12) in the amounts 
set forth thereon); 

3. all rights under any contracts or agreements other than the Assumed Contracts; 

4. all books and records of the Seller and any other corporate governance, 
organization, and capitalization documents of the Seller not related primarily to 
the Business or required to be maintained by the Seller pursuant to Applicable 
Law; 

5. the insurance policies and binders of the Seller and all claims and rights 
thereunder and the proceeds thereof relating to or arising in respect of the period 
prior to the Closing Date (including, without limitation, insurance premium 
refunds); 

6. all causes of action, lawsuits, judgments, claims, refunds, choses in action, rights 
of recovery, rights of set-off, rights of recoupment, demands and any other rights 
or claims of any nature not included as a Transferred Asset relating to or arising 
prior to the Closing Date; 

7. any Taxes recoverable or refundable (whether by refund, credit, prepayment, 
deferral or otherwise) to the Seller relating to the Business or the Transferred 
Assets for any taxable period (or portion thereof) ending on or prior to the Closing 
Date;  

8. all tangible and intangible assets of Seller used primarily for purposes other than 
the ownership, maintenance or operation of the Business;  

9. the assets identified on Schedule 1.1(d). 

“Sale Order” shall mean an Order of the Bankruptcy Court in substantially the form 
attached hereto as Exhibit C authorizing and approving (i) the sale of the Transferred Assets and 
the assignment of the Assumed Contracts to the Purchaser on the terms and conditions set forth 
herein and (ii) the change of the caption of the Bankruptcy Case to a caption that does not 
contain the words “ESCADA” or any derivative or combination thereof.  
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“Savannah Landlord” shall have the meaning set forth in Section 2.1(e). 

“Savannah Lease” shall have the meaning set forth in Section 2.1(e). 

“Schedules” shall mean the schedules attached to this Agreement. 

“Seller” shall have the meaning set forth in the preamble hereto. 

“Seller Material Adverse Effect” shall mean any change, circumstance or event occurring 
on or after the date hereof that (i) is materially adverse to the Business or to the Transferred 
Assets, as the same shall have existed as of the date hereof, or (ii) would materially hinder or 
delay Seller’s ability to consummate the transactions contemplated hereby, excluding any such 
change, circumstance or event to the extent resulting (a) from (i) the condition of the economy or 
the securities markets in general, or any outbreak of hostilities, terrorist activities, military 
actions or war or any escalation or material worsening of any such hostilities, terrorist activities, 
military actions or war existing or underway as of the date hereof; (ii) the announcements, 
pendency or consummation of the sale of the Transferred Assets; (iii) any action taken or 
publicly proposed to be taken by Purchaser or its Affiliates; (iv) the filing of the Bankruptcy 
Case; (v) any changes in general economic, political or regulatory conditions in the industry in 
which the Business operates; or (vi) the effect of any changes in Applicable Laws or accounting 
rules (and that, in the case of clauses (i), (v) and (vi) does not have a material disproportionate 
affect on Seller relative to the Seller’s competitors within the industry in which Seller operates), 
or (b) from any breach by Purchaser of any covenant or agreement herein or from any 
representation or warranty of Purchaser having been or having become untrue in any respect. 

“Seller’s Knowledge” shall mean the actual knowledge, after due inquiry and 
investigation, of William H. Scott, Anthony C. Lucia, Christian D. Marques and Scott A. Klion. 

“Software” shall mean any and all (i) computer programs including any and all software 
implementations of algorithms, models and methodologies and application programming 
interfaces, whether in source code or object code, (ii) databases and compilations, including any 
and all data and collections of data, whether machine readable or otherwise, (iii) descriptions, 
flow charts and other work product used to design, plan, organize and develop any of the 
foregoing, screen displays, user interfaces, report formats, firmware, development tools, 
templates, menus, buttons and icons, and (iv) all software-related specifications documentation 
including user manuals and other training documentation related to the foregoing. 

“Solicitation Period” shall have the meaning set forth in Section 7.5(b).   

“Straddle Period” shall have the meaning set forth in Section 7.12(d). 
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“Subsidiary” shall mean, with respect to any Person, any corporation or other 
organization, whether incorporated or unincorporated, of which (i) at least a majority of the 
securities or other interests having by their terms ordinary voting power to elect a majority of the 
board of directors or others performing similar functions with respect to such corporation or 
other organization is directly or indirectly owned or controlled by such Person or by any one or 
more of its Subsidiaries, or by such Person and one or more of its Subsidiaries or (ii) such Person 
or any other Subsidiary of such Person is a general partner (excluding any such partnership 

[New York #2140469 v7]   
 



 

where such Person or any Subsidiary of such Person does not have a majority of the voting 
interest in such partnership). 

“Tax” shall mean all federal, state, provincial, territorial, municipal, local or foreign 
income, profits, franchise, gross receipts, capital, environmental (including taxes under Code 
Section 59A), customs, duties, net worth, sales, use, goods and services, withholding, value 
added, turnover, ad valorem, registration, general business, employment, social security, 
disability, occupation, pension, real property, personal property (tangible and intangible), stamp, 
transfer, conveyance, severance, production, excise and other taxes, withholdings, duties, levies, 
imposts and other similar charges and assessments (including any and all fines, penalties and 
additions attributable to or otherwise imposed on or with respect to any such taxes, charges, fees, 
levies or other assessments, and interest thereon) imposed by or on behalf of any Taxing 
Authority, however denominated. 

“Tax Returns” shall mean any report, return, declaration, claim for refund, information 
report or return, form, statement or other information required to be supplied to a Taxing 
Authority in connection with Taxes, including any schedule, statement or attachment thereto or 
amendment thereof. 

“Taxing Authority” shall mean any Governmental Authority having jurisdiction over the 
assessment, determination, collection, administration or imposition of any Tax. 

“Technology” shall mean, collectively, all designs, formulae, algorithms, procedures, 
methods, techniques, ideas, know-how, business and marketing information, research and 
development, technical data, programs, subroutines, tools, materials, specifications, processes, 
inventions (whether patentable or unpatentable and whether or not reduced to practice), 
apparatus, creations, improvements, works of authorship and other similar materials, non-public 
or confidential information, and all recordings, graphs, drawings, reports, analyses, and other 
writings, and other tangible embodiments of the foregoing, in any form whether or not 
specifically listed herein, and all related technology. 

“Tender Premises” shall have the meaning set forth in Section 7.17(a). 

“Total Consideration” shall have the meaning set forth in Section 3.1. 

“Transaction Documents” shall mean this Agreement, the Escrow Agreement, the 
Assignment Agreement and all other Contracts and agreements necessary to effectuate the 
transactions completed hereby. 

“Transfer Taxes” shall have the meaning set forth in Section 7.12(e). 

“Transferred Assets” shall mean all of Seller’s right, title and interest in and to any and 
all assets that are owned, held or used by Seller in connection with the Business and that are not 
Retained Assets.  In furtherance and not in limitation of the foregoing, the Transferred Assets 
shall include the following: 
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1. all accounts receivable existing as of the Closing, that, in the ordinary course of 
business, are booked, reported, maintained and collected by the Seller, including 
but not limited to those listed on Schedule 1.1(c)(1); 

2. the Assumed Contracts set forth on Schedule 1.1(c)(2), as that schedule may be 
amended from time to time by Purchaser prior to the Closing, it being understood 
that the inclusion of any such contract as an Assumed Contract and a Transferred 
Asset shall be subject to the entry of a Bankruptcy Court Order or the agreement 
of the non-debtor party to the applicable Contract; 

3. all equipment, computers, furniture, furnishings, fixtures, improvements, office 
supplies and all other tangible personal property, including those that are 
described on Schedule 1.1(c)(3); 

4. any legal and beneficial title to and all rights, title and interest in and to the 
Purchased Intellectual Property anywhere in the world and all income, royalties, 
damages and payments due or payable relating to the Purchased Intellectual 
Property (including damages and payments for past or future infringements or 
wrongful interference or misappropriations thereof), the right to register, 
prosecute, maintain and defend the Purchased Intellectual Property before any 
public or private agency or registrar, the right to sue and recover (and retain) 
damages and other remedies (including an account of profits) for past or future 
infringements or wrongful interference or misappropriations thereof and all other 
statutory and common rights, powers, benefits and rights of action pertaining to 
the Seller in respect of the Purchased Intellectual Property, and the right to fully 
and entirely stand in the place of the Seller in all matters related thereto;  

5. (i) all license agreements pursuant to which any third party grants the Seller rights 
in third party Intellectual Property Rights related to the Business, including such 
of the foregoing as are listed or described on Schedule 1.1(c)(5)(i); (ii) the 
distribution and license agreements that are listed or described on Schedule 
1.1(c)(5)(ii) pursuant to which the Seller grants to any third party rights in the 
Purchased Intellectual Property; (iii) any and all agreements containing any third 
party assignment, waiver or non-assertion of rights relating to the Purchased 
Intellectual Property; and (iv) all rights and incidents of interest under and with 
respect to each of the foregoing;  

6. all customer records, customer lists and other customer-related information (in the 
case of each of the foregoing, subject to Purchaser’s agreement to comply with 
the provisions of Seller’s privacy policy), business statistics, and promotional, 
marketing, sales and advertising materials (including, without limitation, all 
marketing files and data, end-aisle and in-store promotional materials) relating to 
goods or services bearing, or sold or provided under, the “ESCADA” and 
“ESCADA SPORT” trademarks; 

7. the inventory, finished goods, works in process, raw materials and packaging 
materials used, held for use or owned by the Seller as of the Closing Date in 
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connection with the Business or in connection with, or necessary for, the 
marketing, distribution, labeling, packaging or sale of goods or services that are 
related to the Leased Real Properties or the facilities set forth in Schedule 
1.1(c)(7), including, without limitation, any of the foregoing owned by the Seller 
but in possession of manufacturers, suppliers or dealers, or that are in transit or 
returned goods (the “Inventory”); 

8. all warranties, representations and guarantees made by suppliers, manufacturers 
and contractors with respect to the Transferred Assets or under the Assumed 
Contracts; 

9.  all causes of action, lawsuits, judgments, claims, refunds, choses in action, rights 
of recovery, rights of set off, rights of recoupments, demands and any other rights 
or claims of any nature (whether choate or inchoate, known or unknown, 
contingent or non-contingent, commenced or not commenced, and whether 
arising by way of counterclaim or otherwise) arising with respect to the 
Transferred Assets or the Business from and after the Closing; 

10. to the extent transferable, all Permits, including, without limitation, the Permits 
that are listed or described in Schedule 1.1(c)(10)(i) and the Environmental 
Permits listed in Schedule 1.1(c)(10)(ii), to the extent transferable; 

11. all books and records of the Seller that are in the Seller’s possession, custody or 
control, relating to the Business or the use and operation of the Transferred 
Assets, including all employee records related to the Hired Employees to the 
extent those permitted to be transferred by Applicable Law, or that are reasonably 
required by the Purchaser to use and operate the Transferred Assets or the 
Business and that are available to the Seller; 

12. all security or other deposits, including recoverable deposits (and, in each case, 
security interests relating thereto) provided to lessors arising from or in 
connection with the Leased Real Properties that are the subject of Assumed 
Contracts, in the amounts identified on Schedule 1.1(c)(12); and 

13. all Avoidance Actions, subject to Purchaser’s agreement in Section 6.8 that it will 
in no event pursue such actions. 

“Transferred Assets Purchase Price” shall have the meaning set forth in Section 3.1(a). 

“Transition Date” shall have the meaning set forth in Section 7.17(b). 

“Transition Period” shall have the meaning set forth in Section 7.17(b). 

“WARN Act” shall mean the Worker Adjustment and Retraining Notification Act of 
1988, as amended, or any similar foreign, state, or local law. 

“Wholesale Customers” shall have the meaning set forth in Section 7.16.
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BILL OF SALE,  

ASSIGNMENT AND ASSUMPTION AGREEMENT 

This BILL OF SALE, ASSIGNMENT AND ASSUMPTION AGREEMENT 
(this “Agreement”) is made and entered into as of [●], 2009, by and between Escada 
(USA) Inc., Delaware corporation (“Seller”) and Escada US Subco LLC, a Delaware 
limited liability company (“Purchaser”).  Capitalized terms used herein but not otherwise 
defined herein shall have the meanings ascribed to such terms in the Purchase Agreement 
(as defined below). 

RECITALS 

WHEREAS, this Agreement is executed pursuant to that certain Asset Purchase 
and Sale Agreement, dated as of December 21, 2009 (the “Purchase Agreement”), by and 
between Seller and Purchaser, which provides, among other things, for the sale and 
assignment by Seller to Purchaser of the Transferred Assets free and clear of any and all 
Liens (other than the Permitted Liens), and the assumption by Purchaser of the Assumed 
Liabilities; 

WHEREAS, subject to the terms and conditions set forth in the Purchase 
Agreement, Seller desires to sell, convey, assign, transfer and deliver to Purchaser and 
Purchaser desires to purchase, acquire and accept from Seller, free and clear of any and 
all Liens (other than the Permitted Liens), all right, title and interest in and to the 
Transferred Assets; and 

WHEREAS, subject to the terms and conditions set forth in the Purchase 
Agreement, Seller desires to sell, convey, assign, transfer and deliver to Purchaser and 
Purchaser desires to assume and thereafter pay, discharge, perform and otherwise satisfy 
when due the Assumed Liabilities.  

NOW, THEREFORE, for and in consideration of the foregoing premises and the 
mutual covenants contained herein, and other good and valuable consideration, the 
receipt, adequacy and legal sufficiency of which are hereby acknowledged, and intending 
to be legally bound hereby, Purchaser and Seller do hereby agree as follows: 

Section 1. Transfer of Assets.  In accordance with and subject to the terms and 
conditions of the Purchase Agreement and the Sale Order, Seller does hereby sell, 
convey, assign, transfer and deliver to Purchaser, and Purchaser does hereby purchase, 
acquire and accept, all of Seller’s right, title and interest in, to and under the Transferred 
Assets free and clear of any and all Liens (other than the Permitted Liens). It is agreed by 
the parties that Purchaser does not hereby acquire any Retained Assets. For intent-to-use 
U.S. applications for marks included in the Purchased Intellectual Property (if any), the 
Parties acknowledge that that portion of the business of Seller to which the assigned 
Purchased Intellectual Property pertains is ongoing and existing and is also being 
transferred to Purchaser. 

Section 2. Assumption of Liabilities.  In accordance with and subject to the terms 
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and conditions of the Purchase Agreement and the Sale Order, Purchaser hereby 
unconditionally and irrevocably assumes, undertakes and agrees to pay, discharge, 
perform and otherwise satisfy when due, all of the Assumed Liabilities. 

Section 3. Miscellaneous. 

 (a) The transfer and assignment set forth herein is made by Seller without any 
express or implied representation or warranty of any kind, except as expressly set forth in 
and subject to the limitations described in the Purchase Agreement.  In the event of any 
conflict or inconsistency between the terms of the Purchase Agreement and the terms 
hereof, the Purchase Agreement shall govern, supersede and control this Agreement in all 
respects.  In particular, nothing in this Agreement shall limit Purchaser’s rights to the 
Purchased Intellectual Property under the Purchase Agreement. 

 (b) Nothing in this Agreement, express or implied, is intended or shall be 
construed to confer upon, or give to, any Person, other than the parties to this Agreement, 
any rights, remedies, obligations or liabilities. 

 (c) This Agreement shall be binding solely upon and inure to the benefit of 
Purchaser and Seller and their respective successors and permitted assigns.  Neither 
Purchaser nor Seller may assign this Agreement or delegate any of its duties hereunder to 
any other Person without the prior written consent of the other party hereto. 

 (d) All actions related to this Agreement shall be filed and maintained only in 
the Bankruptcy Court, and the Parties hereby consent to and submit to the jurisdiction 
and venue of the Bankruptcy Court; provided, however, that if the Bankruptcy Case has 
been fully and finally dismissed, the Parties agree to and hereby unconditionally and 
irrevocably submit to the exclusive jurisdiction of the United States District Court for the 
Southern District of New York sitting in New York County or the Commercial Division, 
Civil Branch of the Supreme Court of the State of New York sitting in New York County 
and any appellate court from any thereof, for the resolution of any such claim or dispute. 

 (e) This Agreement shall be governed by and construed in accordance with 
the Laws of the State of New York without regard for the State of New York’s conflict of 
law rules. 

 (f) This Agreement may be executed in two or more counterparts, each of 
which shall be deemed an original copy and all of which together will constitute one and 
the same instrument. 

 (g) This Agreement, together with the Purchase Agreement, represents the 
entire understanding and agreement between the parties hereto with respect to the subject 
matter hereof and no amendment or modification of this Agreement shall be effective 
unless it is set forth in writing and signed by each of the parties hereto. 

 (h) If any term or provision of this Agreement is invalid, illegal or incapable 
of being enforced by Law or public policy, all other terms and provisions of this 
Agreement shall nevertheless remain in full force and effect so long as the legal 
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substance of the transactions contemplated hereby is not affected in any manner 
materially adverse to any party.  Upon such determination that any term or provision is 
invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good 
faith to modify this Agreement so as to effect the original intent of the parties as closely 
as possible in an acceptable manner in order that the transactions contemplated hereby 
are consummated as originally contemplated to the greatest extent possible. 

 (i) All notices and other communications required or permitted hereunder 
will be made in accordance with the Purchase Agreement. 

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK.] 
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IN WITNESS WHEREOF, Purchaser and Seller have caused this Agreement to be duly 
executed by their respective authorized representatives as of the date first written above. 

 
ESCADA (USA) INC. 

By: _____________________________________ 
Name: 
Title: 

ESCADA US SUBCO LLC 

By: _____________________________________ 
Name: 
Title: 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

In re: 

ESCADA (USA) INC., 

   Debtor. 

 

x
:
:
:
:
x

Chapter 11 
 
Case No. 09-15008 (SMB) 
 
 

 
ORDER PURSUANT TO SECTIONS 363 AND 365 OF THE BANKRUPTCY CODE 

AND BANKRUPTCY RULES 6004 AND 6006  (i) APPROVING THE SALE OF 
SUBSTANTIALLY ALL OF THE DEBTOR’S ASSETS, (ii) AUTHORIZING THE 

DEBTOR TO ENTER INTO AGREEMENT IN CONNECTION THEREWITH, 
(iii) APPROVING THE ASSUMPTION AND ASSIGNMENT, OR REJECTION OF 

EXECUTURY CONTRACTS AND UNEXPIRED LEASES AND (iv) RELATED RELIEF 

Upon the motion, dated December 21, 2009 (Docket No. [●]) (the “Sale 

Motion”)1, of Escada (USA), Inc., as debtor and debtor in possession (the “Debtor”) seeking 

entry of an order pursuant to sections 105(a), 363 and 365 of chapter 11 of title 11 of the United 

States Code (the “Bankruptcy Code”), rules 2002, 6004, 6006 and 9014 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”) and General Order M-383, establishing 

guidelines for the conduct of asset sales (the “Guidelines”) authorizing and approving, inter alia, 

(i) the sale of the Transferred Assets and the assumption and assignment of certain executory 

contracts and unexpired leases related thereto free of all liens, claims, encumbrances and other 

interests (the “Sale”), (ii) the rejection of certain executory contracts and unexpired leases and 

bar date for any and all claims against the Debtor related thereto; and the Debtor and Purchaser 

having entered into that certain Asset Purchase and Sale Agreement dated as of December 21, 

2009 attached hereto as Exhibit A (as modified, amended or supplemented pursuant to its terms, 

the “Agreement”); and upon the Court’s consideration of the Sale Motion, the Declaration of 

                                                 
1  Capitalized terms used herein but not defined herein shall have the meaning ascribed to such terms in the 

Sale Motion or the Agreement.   

   
 

  
 



Christian D. Marques, the Debtor’s Chief Financial Officer, in support thereof (Docket No. [●]), 

the Order Shortening Time of Notice with Respect to a Hearing on Debtor’s Request for an 

Order Approving the Sale of Substantially all of the Debtor’s Assets and Approving the Form 

and Manner of Notice Thereof (Docket No. [●]) (the “ Sale Notice Order”), and the record of the 

hearing held on [●], 2009 with respect to the Sale Motion including without limitation the 

evidence and testimony proffered or adduced therein (the “Sale Hearing”); and it appearing that 

the relief requested in the Sale Motion is in the best interests of the Debtor, its estate, its creditors 

and other parties-in-interest; and upon the record of the Sale Hearing and this case, and after due 

deliberation thereon, and good and sufficient cause appearing therefor,  

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS2: 

A. Jurisdiction and Venue.  This Court has jurisdiction to consider the Sale 

Motion under 28 U.S.C. §§ 157 and 1334.  This is a core proceeding under 28 U.S.C. § 157(b).  

Venue of this case and the Sale Motion in this District are proper under 28 U.S.C. §§ 1408 and 

1409. 

B. Statutory and Rule Predicates.  The statutory predicates for the relief 

sought in the Sale Motion are Bankruptcy Code sections 105(a), 363 and 365, Bankruptcy Rules 

2002, 6004, 6006 and 9014, the Guidelines and other applicable Local Rules for the United 

States Bankruptcy Court for the Southern District of New York (the “Local Rules”). 

C. Notice.  As evidenced by the affidavits of service (Docket No. [__]) filed 

with this Court and based upon the representations of counsel at the Sale Hearing: (i) due, 

proper, timely, adequate and sufficient notice of the Sale Motion, the Sale Hearing, and the Sale, 

                                                 
2  Findings of fact shall be construed as conclusions of law, and conclusions of law shall be construed as  

findings of fact to the fullest extent of the law.  See Fed. R. Bankr. P. 7052.  

  
2  

 



including without limitation the assumption and assignment of the Assumed Contracts and 

establishment of the Cure Amounts (as defined below), if any, as set forth on Exhibit B hereto 

(the “Contracts Schedule”) and rejection of the Rejected Contracts, has been provided; (ii) it 

appearing that such notice was and is good, sufficient and appropriate under the circumstances of 

the Debtor’s chapter 11 case and compliant with the Sale Notice Order; and (iii) no other or 

further notice of the Sale Motion, the Sale Hearing or the Sale is or shall be required.   

D. Opportunity to Object.  A reasonable opportunity to object and to be 

heard with respect to the Sale Motion and the relief requested therein has been given to all 

interested persons and entities, including without limitation: (i) the Office of the United States 

Trustee for the Southern District of New York, (ii) the attorneys for the Creditors' Committee, 

(iii) the U.S. Attorney for the Southern District of New York, (iv) all parties on the Debtor's 

2002 service list, (v) all other affected federal, state and local regulatory and taxing authorities, 

including the Internal Revenue Service, (vi) all attorney general's offices in the states in which 

the Debtor does business, (vii) all parties to Contracts, (viii) all entities known by the Debtor to 

have asserted any lien, claim, interest or encumbrance in or upon any of the Transferred Assets, 

(ix) all parties who have expressed an interest in acquiring any of the Transferred Assets since 

the commencement of this chapter 11 case, and (x) such other entities that are required to be 

served with notices under the Order Under 11 U.S.C. § 105 Establishing Monthly Omnibus 

Hearings and Certain Notice, Case Administration and Administrative Procedures (Docket No. 

39) (the Case Management Order). 

E. Arm’s-Length Sale.  The Agreement was negotiated, proposed and 

entered into by the Debtor and the Purchaser without collusion, in good faith, from arm’s-length 

bargaining positions with the parties represented by independent counsel and with significant 
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involvement from the Creditors’ Committee.  Neither the Debtor nor the Purchaser, nor any of 

their respective Representatives, have engaged in any conduct that would cause or permit the 

Agreement or the Sale to be avoided under section 363(n) of the Bankruptcy Code.  Specifically, 

neither Purchaser nor any of its Representatives have acted in a collusive manner with any 

person.  The terms and conditions of the Agreement and the transactions contemplated thereby 

(including without limitation the consideration provided in respect thereof) are fair and 

reasonable and shall not be avoided under section 363(n) of the Bankruptcy Code.  

F. Good Faith Purchaser. Purchaser is a good faith purchaser of the 

Transferred Assets.  The Purchaser and its Representatives have proceeded in good faith and 

without collusion in all respects in connection with the transactions contemplated by the 

Agreement, the Sale and the Sale Hearing and such parties are entitled to the protections of 

section 363(m) of the Bankruptcy Code.  Accordingly, the reversal or modification on appeal of 

the authorization provided herein to consummate the Sale shall not affect the validity of the Sale 

(including without limitation the assumption and assignment of the Assumed Contracts) with 

Purchaser, unless such authorization is duly stayed pending such appeal prior to the Closing (as 

defined in the Agreement).   

G. Corporate Authority.  Each of the Debtor and the Purchaser (i) has full 

corporate power and authority to execute the Agreement and all other documents contemplated 

thereby, (ii) has all of the corporate power and authority necessary to consummate the 

transactions contemplated by the Agreement, (iii) has taken all corporate action necessary to 

authorize and approve the Agreement and the consummation of the transactions contemplated 

thereby, and (iv) no consents or approvals, other than those expressly provided for in the 

Agreement, are required for the Debtor and the Purchaser to consummate such transactions. 
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H. Sale in the Best Interests of the Debtor’s Estate.  The terms and 

conditions of the Agreement and the transactions contemplated thereby, including without 

limitation the transfers of Transferred Assets pursuant to the Agreement, are fair and reasonable.  

Good and sufficient reasons for approval of the Agreement and the Sale have been articulated, 

and the relief requested in the Sale Motion is in the best interests of the Debtor, its estate, its 

creditors and other parties in interest. 

I. Business Justification.  The Debtor has demonstrated both (i) good, 

sufficient and sound business purposes and justifications, and (ii) compelling circumstances for 

the Sale outside of the ordinary course of business under section 363(b) of the Bankruptcy Code 

before, and outside of, a plan of reorganization and without the commencement of a public 

auction in that, among other things, the immediate approval by this Court of the Sale to the 

Purchaser is necessary and appropriate to realize going concern value, maintain the Debtor’s 

operations and maximize value for the Debtor’s estate and its creditors.  Entry of an order 

approving the Agreement and all of the provisions thereof is a necessary condition precedent to 

the Purchaser’s consummation of the transactions set forth in the Agreement.  In addition, the 

Debtor has demonstrated that the prompt rejection of the Rejected Contracts after the Closing is 

appropriate and justified in light of the fact the Debtor will no longer be conducting business in 

order to justify the accrual of administrative obligations with respect to the Rejected Contracts. 

J. Consideration.  The consideration provided by the Purchaser pursuant to 

the Agreement constitutes reasonably equivalent value or fair consideration under the Uniform 

Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act, the Bankruptcy Code, and the 

laws of the United States or any state.  The Agreement represents a fair and reasonable offer to 

purchase the Transferred Assets under the circumstances of this chapter 11 case.  Based on the 
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Sale Motion and the record at the Sale Hearing, no other person or entity or group of entities, 

other than the Purchaser, has offered to purchase the Transferred Assets on terms that would give 

greater economic value to the Debtor’s estate.  Approval of the Sale Motion and the Agreement 

and the consummation of the transactions contemplated thereby is in the best interests of the 

Debtor, its estate, its creditors and all other parties in interest. 

K. To induce the Debtor to enter into the Agreement and as a form of 

adequate assurance of future performance, Lenzty Investments SARL, a Luxembourg société à 

responsabilité limitée, the wholly-owned subsidiary of Purchaser’s Affiliate (the “Guarantor”), 

has agreed to guaranty, subject to the terms and conditions therein, the due and punctual 

payment, performance and discharge of all of the obligations of the Purchaser under the 

Agreement pursuant to the terms of an unconditional and continuing guarantee (the “Guaranty”).  

The Guaranty guarantees the payment and performance of Purchaser’s obligations but does not 

guaranty collection.  Pursuant to the Guaranty, the Guarantor has submitted itself to the 

jurisdiction of this Court. 

L. Free and Clear.  The Debtor is the sole and lawful owner of the 

Transferred Assets.  The transfer of the Transferred Assets and Assumed Liabilities to the 

Purchaser under the Agreement will be a legal, valid, and effective transfer of the Transferred 

Assets, and vests or will vest the Purchaser with all right, title, and interest of the Debtor to the 

Transferred Assets free and clear of all Liens (other than Permitted Liens as defined in the 

Agreement), claims (as defined in section 101(5) of the Bankruptcy Code), and including 

without limitation successor liability claims, encumbrances, obligations, liabilities, demands, 

guarantees, options, rights, restrictions, contractual commitments, rights of first refusal, rights of 

setoff or interests of any kind or nature whatsoever, whether known or unknown, legal or 
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equitable, matured or unmatured, contingent or non-contingent, liquidated or unliquidated, 

asserted or unasserted, whether arising prior to or after the commencement of this chapter 11 

case, and whether imposed by agreement, understanding, law, equity or otherwise (collectively, 

but excluding Assumed Liabilities, the “Interests”), including, but not limited to, (i) those that 

purport to give to any party a right or option to effect a setoff against or any forfeiture, 

modification or termination of the Debtor’s interests in the Transferred Assets, or any similar 

rights, (ii) all Excluded Liabilities, including without limitation those relating to Taxes of the 

Debtor or relating to the Transferred Assets for any taxable period or portion thereof ending on 

or before the Closing Date, (iii) those arising under all security interests, conditional sale or other 

title retention agreements, pledges, liens, judgments, demands, encumbrances, rights of first 

refusal or charges of any kind or nature, if any, including without limitation any restriction on the 

use, voting, transfer, receipt of income or other exercise of any attributes of ownership, and (iv) 

those arising in connection with any agreements, acts, or failures to act, of the Debtor or any of 

the Debtor’s predecessors, including, but not limited to, Interests arising under any bulk-transfer 

laws, doctrines of successor liability or similar theories.  For the further avoidance of doubt, and 

without limiting the effect of any of the foregoing, the transfer, assumption and assignment, of 

any of the Assumed Contracts are free and clear of all Interests.   

M. Free and Clear Findings Needed by Purchaser.  The Purchaser asserts 

that it would not have entered into the Agreement and would not consummate the transactions 

contemplated thereby, thus adversely affecting the Debtor, its estate and its creditors, if the sale 

of the Transferred Assets to the Purchaser and the assumption and assignment or transfer of the 

Assumed Contracts were not free and clear of all Interests of any kind or nature whatsoever, or if 

the Purchaser would, or in the future could, be liable for any of the Interests.  Purchaser asserts 
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that it will not consummate the transactions contemplated by the Agreement unless the 

Agreement specifically provides, and the Court specifically orders, that neither the Purchaser nor 

the Transferred Assets will have any liability whatsoever with respect to or be required to satisfy 

in any manner, whether at law or in equity, whether by payment, setoff or otherwise, directly or 

indirectly, any Interest or Excluded Liability. 

N. Satisfaction of 363(f) Standards. The Debtor may sell the Transferred 

Assets free and clear of any Interests of any kind or nature whatsoever because in each case, one 

or more of the standards set forth in sections 363(f)(1)-(5) of the Bankruptcy Code has been 

satisfied.  Each person or entity or holder of any Interest in the Transferred Assets:  (i) has, 

subject to the terms and conditions of this Order, consented to the Sale or is deemed to have 

consented to the Sale by not objecting to the Sale Motion, (ii) could be compelled in a legal or 

equitable proceeding to accept money satisfaction of such Interest, or (iii) otherwise falls within 

the provisions of section 363(f) of the Bankruptcy Code.    

O. All holders of Interests, if any, are adequately protected by having their 

Interests attach to the proceeds ultimately attributable to the Transferred Assets against or in 

which such Interests are asserted, subject to the terms of such Interests, with the same validity, 

force and effect, and in the same order of priority, which such Interests now have against the 

Transferred Assets or their proceeds, subject to any rights, claims and defenses the Debtor or its 

estate, as applicable, may possess with respect thereto.  

P. No Fraudulent Transfer.  The Agreement was not entered into for the 

purpose of hindering, delaying or defrauding creditors of Debtor under the Bankruptcy Code and 

under the laws of the United States, any state.  Neither the Debtor nor Purchaser is entering into 
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the transactions contemplated by the Agreement fraudulently for the purpose of any applicable 

statutory and common law fraudulent conveyance and fraudulent transfer laws.   

Q. Cure/Adequate Assurance.  The assumption and assignment of the 

Assumed Contracts pursuant to the terms of this Order is integral to the Agreement, does not 

constitute unfair discrimination, and is in the best interests of the Debtor, its estate, its creditors 

and all other parties in interest, and represents the reasonable exercise of sound and prudent 

business judgment by the Debtor.  Purchaser’s contractual obligation to perform under the 

Assumed Contracts after the Closing Date and the Purchaser’s Affiliate Guaranty shall constitute 

adequate assurance of future performance within the meaning of sections 365(b)(1)(C) and 

365(f)(2)(B) of the Bankruptcy Code.  Any objections to the assumption and assignment of any 

of the Assumed Contracts to the Purchaser are hereby overruled.  The Cure Amounts (as set forth 

on the Contracts Schedule) constitute findings of the Court and shall be binding on 

counterparties to the Assumed Contracts (and their successors and designees), and shall not be 

subject to further dispute or audit based on performance prior to the time of assumption and 

assignment, irrespective of the terms of the Assumed Contracts. 

R. Personally Identifiable Information.  The Sale may include the transfer 

of personally identifiable information, as defined in section 101(41 A) of the Bankruptcy Code.  

No consumer privacy ombudsman need be appointed under section 363(b)(1) of the Bankruptcy 

Code because the Purchaser agrees to become the Debtor’s successor-in-interest as to the 

customer information and to use the customer information only in accordance with the privacy 

policy of the Debtor.  

S. Time of the Essence.  The Sale must be approved and consummated 

promptly in order to preserve the maximum value and viability of the Transferred Assets. 
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NOW, THEREFORE, IT IS ORDERED THAT: 

1. Sale Motion Is Granted.  The Sale Motion and the relief requested 

therein is GRANTED and APPROVED, to the extent set forth herein. 

2. Objections Overruled.  Any objections to the Sale Motion, entry of this 

Order or the relief granted herein that have not been withdrawn, waived, or settled, or not 

otherwise resolved pursuant to the terms hereof, if any, hereby are denied and overruled on the 

merits with prejudice.  All entities, including without limitation governmental units, that have not 

objected to the Sale Motion are deemed to have consented to the relief sought by the Sale Motion 

and the transactions contemplated therein. 

3. Approval.  The Agreement and all of the terms and conditions thereto are 

hereby approved.  The Debtor is hereby authorized and directed, without further order of the 

Court, to (i) enter into the Agreement, along with any additional instruments or documents that 

may be reasonably necessary or appropriate to implement the Agreement, provided that such 

additional documents do not materially change its terms, (ii) consummate the Sale in accordance 

with the terms and conditions of the Agreement and the other agreements contemplated thereby, 

(iii) assume and assign to Purchaser the Assumed Contracts, reject the Rejected Contracts, and 

(iv) take all other and further actions as may be reasonably necessary to implement the 

transactions contemplated by the Agreement. 

4. Valid Transfer.  As of the Closing, (i) the transactions contemplated by 

the Agreement effect a legal, valid, enforceable and effective sale and transfer of the Transferred 

Assets to Purchaser, and shall vest Purchaser with title to such Transferred Assets free and clear 

of any Interests and Excluded Liabilities of any kind whatsoever, and (ii) the Agreement and the 

transactions and instruments contemplated thereby shall be specifically performable and 

  
10  

 



enforceable against and binding upon, and not subject to rejection or avoidance by, the Debtor, 

the Purchaser or any successor chapter 11 or chapter 7 trustee appointed with respect to the 

Debtor or pursuant to any plan of reorganization or liquidation, or following any dismissal of this 

chapter 11 case. 

5. The Debtor shall have no liability or obligation for any claims, liabilities 

or obligations arising after the Closing with respect to the Transferred Assets or Assumed 

Liabilities.  

6. General Assignment.  On the Closing Date, this Order shall be 

considered and shall constitute for any and all purposes, a full and complete general assignment, 

conveyance and transfer of the Debtor’s interests in the Transferred Assets.  Each and every 

federal, state, and local governmental agency or department is hereby directed to accept any and 

all documents and instruments necessary and appropriate to consummate the transactions 

contemplated by the Agreement. 

7. Injunction.  Except as expressly permitted by the Agreement or by this 

Order, all persons and entities, including, but not limited to, all debt security holders, equity 

security holders, governmental, tax and regulatory authorities, lenders, trade creditors, litigation 

claimants and other creditors, holding Interests or claims (as defined in section 101(5) of the 

Bankruptcy Code) of any kind or nature whatsoever against or in the Debtor or the Debtor’s 

interests in the Transferred Assets (whether known or unknown, legal or equitable, secured or 

unsecured, matured or unmatured, contingent or non-contingent, liquidated or unliquidated, 

senior or subordinated, and whether arising prior to or subsequent to the commencement of this 

chapter 11 case, whether imposed by agreement, understanding, law, equity or otherwise), 

arising under or out of, in connection with, or in any way relating to, the Debtor, the Transferred 
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Assets, the operation of the Debtor’s businesses before the Closing or the transfer of the Debtor’s 

interests in the Transferred Assets to the Purchaser, shall be and hereby are forever barred, 

estopped and permanently enjoined from asserting, prosecuting or otherwise pursuing such 

persons’ or entities’ Interests or claims against the Purchaser, its property, its successors and 

assigns, or the interests of the Debtor in such Transferred Assets.  Following the Closing, no 

holder of an Interest in or claim against the Debtor shall interfere with Purchaser’s title to or use 

and enjoyment of the Debtor’s interests in the Transferred Assets based on or related to such 

Interests or claims, and all such claims and Interests, if any, shall be, and hereby are transferred 

and attached to the Debtor’s interests in the proceeds from the Sale in the order of their priority, 

with the same validity, force and effect which they have against such Transferred Assets as of 

the Closing, subject to any rights, claims and defenses that the Debtor’s estate and Debtor, as 

applicable, may possess with respect thereto. 

8. Release of Interests.  This Sale Order (i) shall be effective as a 

determination that, on the Closing Date, all Interests of any kind or nature whatsoever existing as 

to the Transferred Assets owned by the Debtor prior to the Closing have been unconditionally 

released, discharged and terminated, and that the conveyances described herein have been 

effected, and (ii) shall be binding upon and shall govern the acts of all entities including without 

limitation all filing agents, filing officers, title agents, title companies, recorders of mortgages, 

recorders of deeds, registrars of deeds, administrative agencies, governmental departments, 

secretaries of state, federal, state, and local officials, and all other persons and entities who may 

be required by operation of law, the duties of their office, or contract, to accept, file, register or 

otherwise record or release any documents or instruments, or who may be required to report or 

insure any title or state of title in or to any of the Transferred Assets. On the Closing Date, the 
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Debtor and persons holding an Interest in the Transferred Assets as of the Closing are authorized 

and directed to execute such documents and take all other actions as may be reasonably 

necessary to release their Interests in the Transferred Assets, if any, as such Interests may have 

been recorded or may otherwise exist. 

9. Direction to Release Interests.  On the Closing Date, each of the 

Debtor’s creditors is authorized and directed to execute such documents and take all other 

actions as may be reasonably necessary to release its Interests in the Transferred Assets, if any, 

as such Interests may have been recorded or may otherwise exist. 

10. Sale Proceeds.  Any and all valid and perfected Interests in Transferred 

Assets of the Debtor shall attach to any proceeds of such Transferred Assets immediately upon 

receipt of such proceeds by the Debtor (or any party acting on the Debtor’s behalf) in the order 

of priority, and with the same validity, force and effect which they now have against such 

Transferred Assets, subject to any rights, claims and defenses the Debtor, its estate or any trustee 

for the Debtor, as applicable, may possess with respect thereto, and, in addition to any limitations 

on the use of such proceeds pursuant to any provision of this Order, except as required by this 

Order or the Agreement, no proceeds subject to an asserted Interest shall be used or disbursed by 

the Debtor without the express consent of the party or parties asserting an Interest therein or 

further order of the Court after notice (to all parties who have asserted an Interest in such 

proceeds) and a hearing, consistent with the requirements of the Bankruptcy Code and 

Bankruptcy Rules. 

11. No Successor Liability.  Except for the Assumed Liabilities, the transfer 

of the Transferred Assets to the Purchaser under the Agreement shall not result in the Purchaser 

or its members, shareholders, successors or assigns having any liability or responsibility (i) for 
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any claim or Interest against the Debtor or against an insider of the Debtor, (ii) to the Debtor or 

to third parties except as is expressly set forth in the Agreement, or (iii) for the satisfaction in any 

manner, whether at law or in equity, whether by payment, setoff, recoupment or otherwise, 

directly or indirectly, of any Interest or Excluded Liability.  Without limiting the effect or scope 

of the foregoing, the transfer of the Transferred Assets from the Debtor to the Purchaser does not 

and will not subject the Purchaser or its members, shareholders, successors or assigns or their 

respective properties (including the Transferred Assets) to (i) any liability for any Interests 

against the Debtor or the Debtor’s interests in such Transferred Assets by reason of such transfer 

under the laws of the United States or any state, applicable to such transactions, including 

without limitation any bulk-transfer laws, successor liability or similar theories, or (ii) to any 

liability for any Interests against the Debtor or the Debtor’s interests in such Transferred Assets 

by reason of such transfer under the laws of the United States or any state, applicable to such 

transactions, including without limitation any bulk-transfer laws, successor liability or similar 

theories.  Without limiting the effect or scope of the foregoing, as a result of the Closing of the 

transactions contemplated by the Agreement, the Purchaser shall have no successor or vicarious 

liabilities of any kind or character, including, but not limited to, any theory of antitrust, 

environmental, successor or transferee liability, labor law, alter ego, veil piercing, continuity of 

enterprise, mere continuation, product line, de facto merger or substantial continuity, whether 

known or unknown, legal or equitable, matured or unmatured, contingent or non-contingent, 

liquidated or unliquidated, asserted or unasserted, whether arising prior to or subsequent to the 

commencement of this chapter 11 case, whether imposed by agreement, understanding, law, 

equity or otherwise with respect to the Debtor or any obligations of the Debtor arising prior to 

the Closing, including, but not limited to, liabilities on account of any taxes (other than Transfer 
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Taxes as set forth in the Agreement) arising, accruing or payable under, out of, in connection 

with, or in any way relating to the operation of the Transferred Assets prior to the Closing. 

12. Assumption and Assignment, or Rejection of Contracts.  Subject to the 

terms of the Agreement and this Order, upon the Closing Date, the Debtor is hereby authorized 

and directed to assume, assign and transfer the Assumed Contracts to the Purchaser pursuant to 

sections 105(a), 363 and 365 of the Bankruptcy Code and reject the Rejected Contracts effective 

as of the Closing Date, or with respect to nonresidential real property leases as of the later of the 

Closing Date and the date on which the Debtor surrenders the premises to the landlord in a 

broom clean condition with any necessary keys or security codes (the “Rejection Date”).   

13. On the Closing Date, the Assumed Contracts, whether entered into before 

or after the commencement of this chapter 11 case, or amended after the commencement of this 

chapter 11 case shall be transferred to the Purchaser, free and clear of all Interests of any kind or 

nature whatsoever, and shall remain in full force and effect for the benefit of Purchaser in 

accordance with their respective terms, notwithstanding any provision in any such Assumed 

Contract (including those of the type described in sections 365(b)(2) and (f) of the Bankruptcy 

Code) that prohibits, restricts, or conditions such assignment or transfer, which provisions 

constitute unenforceable anti-assignment provisions that are void and of no force and effect.  The 

requirements of sections 365(b)(1) and 365(f)(2) of the Bankruptcy Code are hereby deemed 

satisfied with respect to the Assumed Contracts.  Pursuant to section 365(k) of the Bankruptcy 

Code, the Debtor shall be relieved from any further liability with respect to the Assumed 

Contracts.  The Debtor is hereby authorized and directed to execute and deliver to Purchaser 

such documents or instruments as may be necessary to assign or transfer the Assumed Contracts 

to Purchaser at Closing.   
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14. Counterparties to the Rejected Contracts shall have thirty (30) days from 

the Rejection Date to file proofs of claim for any and all claims or damages arising from the 

rejection of the Rejected Contracts.  The Rejected Contracts shall be rejected and terminated as 

of the Rejection Date. 

15. Cure Amounts for Assumed Contracts.  In accordance with the terms of 

the Agreement, the Debtor or the Purchaser, as the case may be, shall: (i) cure, or provide 

adequate assurance of cure of, any default with respect to the Assumed Contracts, within the 

meaning of sections 365(b)(1)(A) and 365(f)(2)(A) of the Bankruptcy Code, on or as soon as 

practicable after the Closing Date, and (ii) provide compensation or adequate assurance of 

compensation to any party for any actual pecuniary loss to such party resulting from a default 

with respect to the Assumed Contracts, within the meaning of sections 365(b)(1)(B) and 

365(f)(2)(A) of the Bankruptcy Code, on or as soon as practicable after the Closing Date.  

Following a Final Order determining a Cure Amount, payment of such Cure Amount shall be 

made in accordance with Section 2.1(e)(ii) of the Agreement.  Purchaser may take any action and 

file any motions or other papers with respect to a Cure Amount required to be taken by Debtor 

pursuant to Section 2.1(e)(iv) of the Agreement in place and in the name of Debtor.  Any 

counterparty to the Assumed Contracts that did not object to its Cure Amount (as set forth on the 

Contracts Schedule) by the Objection Deadline is deemed to have consented to such Cure 

Amount and the assignment of its respective Assumed Contract to the Purchaser.  Upon payment 

of the Cure Amounts (as set forth on the Contracts Schedule), the counterparties to Assumed 

Contracts are forever barred, estopped, and permanently enjoined from (i) asserting against the 

Debtor or the Purchaser or its Affiliates, or the property of any of them, any default existing as of 

Closing, or against the Purchaser or its Affiliates, any counterclaim, defense, setoff or any other 
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Interest asserted or assertable against the Debtor, and (ii) imposing or charging against Purchaser 

or its Affiliates any accelerations, assignment fees, increases or any other fees as a result of the 

Debtor’s assumption and assignments to Purchaser of the Assumed Contracts.  To the extent not 

withdrawn, waived, or settled, or not otherwise resolved pursuant to the terms hereof, objections 

to the Cure Amount filed by counterparties to the Assumed Contracts, if any, are hereby denied 

and overruled on the merits with prejudice.   

16. Ipso Facto Clauses Ineffective.  Upon the Debtor’s assignment of the 

Assumed Contracts to the Purchaser under the provisions of this Sale Order, no default shall 

exist under any Assumed Contract, and no counterparty to any Assumed Contract shall be 

permitted to declare a default by the Debtor or Purchaser under such Assumed Contract or 

otherwise take action against the Purchaser as a result of Debtor’s financial condition, 

bankruptcy or failure to perform any of its obligations under the relevant Assumed Contract.  

The failure of the Debtor or Purchaser to enforce at any time one or more terms or conditions of 

any Assumed Contract shall not be a waiver of such terms or conditions, or of the Debtor and 

Purchaser’s rights to enforce every term and condition of the Assumed Contract. 

17. Binding Effect of Order.  This Order shall be binding upon and shall 

govern the acts of all entities, including without limitation all filing agents, filing officers, title 

agents, title companies, recorders of mortgages, recorders of deeds, registrars of deeds, 

administrative agencies, governmental departments, secretaries of state, federal, state and local 

officials, and all other persons and entities who may be required by operation of law, the duties 

of their office, or contract, to accept, file, register or otherwise record or release any documents 

or instruments, or who may be required to report or insure any title or state of title in or to any of 

the Transferred Assets.   
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18. Binding on Successors.  The terms and provisions of the Agreement and 

this Order shall be binding in all respects upon the Debtor, its estate, all creditors of (whether 

known or unknown) and holders of equity interests in either the Debtor, Purchaser or their 

respective Affiliates, successors and assigns, as well as any third parties, notwithstanding any 

subsequent appointment of any trustee of the Debtor under any chapter of the Bankruptcy Code, 

as to which trustee(s) such terms and provisions likewise shall be binding.  This Order, the 

Agreement and the other agreements contemplated thereby shall inure to the benefit of the 

Debtor, its estate, its creditors, the Purchaser and the respective successors and assigns of each of 

the foregoing. 

19. Bankruptcy Code Section 363(n).  The consideration provided by 

Purchaser for the Transferred Assets under the Agreement is fair and reasonable and may not be 

avoided under section 363(n) of the Bankruptcy Code. 

20. Retention of Jurisdiction.  This Court retains jurisdiction, pursuant to its 

statutory powers under 28 U.S.C. § 157(b)(2), to, among other things, interpret, implement, and 

enforce the terms and provisions of this Order, all amendments thereto and any waivers and 

consents thereunder, including, but not limited to, retaining jurisdiction to (i) enforce the terms 

of the Agreement and the Guaranty, (ii) compel delivery of the Transferred Assets to Purchaser, 

(iii) compel the payment or performance of the Assumed Liabilities by the Purchaser pursuant to 

the terms of the Agreement, (iv) interpret, implement and enforce the provisions of this Order 

and any related order; (v) protect Purchaser against any Interests in or claims against the Debtor 

or the Transferred Assets of any kind or nature whatsoever, attaching to the proceeds of the Sale, 

(vi) protect the Debtor against any claims or actions against the Debtor arising after the Closing 

related to the Transferred Assets or Assumed Liabilities, and (vii) enter any orders under section 
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363 and 365 of the Bankruptcy Code with respect to the Assumed Contracts or Rejected 

Contracts. 

21. Surrender of Possession.  All entities that are currently, or on the Closing 

Date may be, in possession of some or all of the Transferred Assets in which the Debtor hold an 

interest hereby are directed to surrender possession of the Transferred Assets either to (i) the 

Debtor before the Closing Date, or (ii) to Purchaser on the Closing Date. 

22. Fees and Expenses.  Any obligations of the Debtor in favor of the 

Purchaser (including without limitation any obligation to pay any amounts or deliver documents 

to the Purchaser in connection with the Agreement) shall (i) be performed when due in the 

manner provided in the Agreement without further order of this Court, (ii) be an allowed 

administrative claim in an amount equal to such payments in accordance with sections 503(b) 

and 507(a)(2) of the Bankruptcy Code, and (iii) not be discharged, modified or otherwise 

affected by any reorganization plan for the Debtor, except by an express agreement with 

Purchaser, its successors, or assigns.   

23. Non-Material Modifications.  The Agreement and any related 

agreements, documents or other instruments may be modified, amended or supplemented by the 

parties thereto, in a writing signed by such parties, and in accordance with the terms thereof, 

without further order of the Court, provided that any such modification, amendment or 

supplement does not have a material adverse effect on the Debtor’s estate. 

24. Subsequent Plan Provisions.  Nothing contained in any subsequent order 

of this Court or any court of competent jurisdiction in these or other chapter 11 case (including 

without limitation any order authorizing the sale of assets pursuant to sections 363, 365 or any 

other provision of the Bankruptcy Code or any order entered after any conversion of a chapter 11 
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case of the Debtor to a case under chapter 7 of the Bankruptcy Code) or any chapter 11 plan 

confirmed in Debtor’s bankruptcy case or any order confirming any such plan shall alter, conflict 

with, or derogate from, the provisions of the Agreement or this Order, which provisions shall 

survive and remain in full force and effect. 

25. Failure to Specify Provisions.  The failure specifically to include any 

particular provisions of the Agreement or the other agreements contemplated thereby in this 

Order shall not diminish or impair the effectiveness of such provisions, it being the intent of the 

Court that the Agreement and the other agreements contemplated thereby be authorized and 

approved in their entirety.  Likewise, all of the provisions of this Order are nonseverable and 

mutually dependent. 

26. No Stay of Order.  Notwithstanding the provisions of Bankruptcy Rule 

6004 and Bankruptcy Rule 6006 or any applicable provisions of the Local Rules, this Order shall 

not be stayed for ten (10) days after the entry hereof, but shall be effective and enforceable 

immediately upon entry.  Time is of the essence in closing the transactions referenced herein, 

and the Debtor and the Purchaser intend to close the Sale as soon as practicable.  Any party 

objecting to this Order must exercise due diligence in filing an appeal and pursuing a stay, or risk 

its appeal being foreclosed as moot. 

27. Preservation of Certain Records.  Subject to further order of the Court, 

the Debtor and Purchaser are hereby ordered (and shall cause their Affiliates) to take appropriate 

measures to maintain and preserve all records held by each relating to the Transferred Assets as 

may be required by the Agreement and Applicable Law and permit reasonable access to the 

Debtor as necessary to administer and wind down the estate; provided, however, that in no event 

shall the Debtor be required to preserve such records after this chapter 11 case is closed. 
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28. Name and Caption Change.  Pursuant to the Agreement, the Debtor is 

directed to (i) change its name such that the term “Escada” is not used, and (ii) revise the caption 

of this chapter 11 proceeding to reflect the new name of the Debtor.  Notwithstanding anything 

contained in its organizational documents or applicable state law to the contrary, the Debtor is 

authorized and directed, upon and in connection with the Closing, to change its name, and any 

amendment to the organizational documents (including the certificate of incorporation) of the 

Debtor to effect such a change is authorized and approved, without Board or shareholder 

approval.  Upon such change, the Debtor shall file with the Court a notice of change of case 

caption within two (2) business days of the Closing, and the change of case caption for this 

chapter 11 case shall be deemed effective as of the Closing. 

29. No Bulk Sale or Similar Laws Apply.  No law of any state or other 

jurisdiction relating to bulk sales or similar laws shall apply in any way to the transactions 

contemplated by the Sale, the Agreement and this Order. 

30. Notice of Entry of Sale Order.  No later than three (3) days after entry of 

this Order, the Debtor shall cause notice of the Sale to be published on the Debtor’s restructuring 

website at http://www.kccllc.net/escada.  Such notice shall be sufficient and appropriate to notify 

all parties in interest of the entry of this Order.   

Dated: New York, New York 
 ______________, 2009 

 
HONORABLE STUART M. BERNSTEIN 
CHIEF UNITED STATES BANKRUPTCY JUDGE 
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Exhibit A 
Sale Agreement 
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Exhibit B 
Contracts Schedule 
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