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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re 
 
INVIVO THERAPEUTICS CORPORATION, et al.,1 
  
    Debtors. 
 

 
    Chapter 11 

 
    Case No. 24-10137 (MFW) 
 
    (Jointly Administered) 
 

Hearing Date: 
   April 9, 2024, at 2:00 p.m. (ET) 
 
   Objection Deadline: 
   March 29, 2024, at 4:00 p.m. (ET) 

 
NOTICE OF DEBTORS’ INTENT TO ASSUME AND ASSIGN CERTAIN UNEXPIRED 

LEASES AND EXECUTORY CONTRACTS AND FIXING OF CURE AMOUNTS 

NOTICE IS HEREBY GIVEN, as follows: 

1. On February 22, 2024, the United States Bankruptcy Court for the District of 
Delaware (the “Court”) entered an order [D.I. 79] (the “Bid Procedures Order”)2 approving 
among other things (i) bid procedures (the “Bid Procedures”) in connection with the sale of 
substantially all of the Debtors’ assets (the “Assets”) and (ii) procedures to determine cure 
amounts and deadlines for objections to certain contracts and leases to be assumed and assigned 
by the Debtors (the “Contract Procedures”). 

2. At a hearing on April 9, 2024, at 2:00 p.m. (ET) or such other time as the Court 
shall determine (the “Sale Hearing”), the Debtors intend to seek approval of the sale of the 
Assets (the “Sale”) to such party as determined pursuant to the Bid Procedures to have submitted 
the highest or otherwise best bid for the Assets (the “Successful Bidder”).  The Sale Hearing 
shall be before the Honorable Mary F. Walrath, Judge at the United States Bankruptcy Court for 
the District of Delaware, 824 Market Street, 5th Floor, Courtroom No. 4, Wilmington, Delaware 
19801.  The Sale Hearing may be adjourned, from time to time, without further notice to 
creditors or parties in interest other than by announcement of the adjournment in open court or 
on the Court’s docket. 

3. The Debtors seek to have the Sale be free and clear of all liens, claims, 
encumbrances, defenses (including, without limitation, rights of setoff) and interests, including, 
without limitation, security interests of whatever kind or nature, mortgages, conditional sales or 
title retention agreements, pledges, deeds of trust, hypothecations, liens, encumbrances, 
assignments, preferences, debts, easements, charges, suits, licenses, options, rights-of-recovery, 
judgments, orders and decrees of any court or foreign or domestic governmental entity, taxes 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: InVivo Therapeutics Corporation (6670) and InVivo Therapeutics Holdings Corp. (8166).  The 
Debtors’ mailing address is 1500 District Avenue, Burlington, MA 01803. 
2 Capitalized terms not otherwise defined herein shall have the meanings given to such terms in the Bid Procedures 
Order and/or the Bid Procedures Motion. 
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(including foreign, state and local taxes), licenses, covenants, restrictions, indentures, 
instruments, leases, options, off-sets, claims for reimbursement, contribution, indemnity or 
exoneration, successor, product, environmental, tax, labor, ERISA, CERCLA, alter ego and other 
liabilities, causes of action, contract rights and claims, to the fullest extent of the law, in each 
case, of any kind or nature (including, without limitation, all “claims” as defined in section 
101(5) of the Bankruptcy Code), known or unknown, whether pre-petition or post-petition, 
secured or unsecured, choate or inchoate, filed or unfiled, scheduled or unscheduled, perfected or 
unperfected, liquidated or unliquidated, noticed or unnoticed, recorded or unrecorded, contingent 
or noncontingent, material or non-material, statutory or non-statutory, matured or unmatured, 
legal or equitable to the maximum extent permitted by Bankruptcy Code section 363. 

4. At the Sale Hearing, the Court may enter such orders as it deems appropriate 
under applicable law and as required by the circumstances and equities of these Chapter 11 
Cases, and the Debtors, subject to the terms of the Successful Bidders’ asset purchase agreement, 
may seek entry of an order which provides, all persons and entities, including, but not limited to, 
all debt security holders, equity security holders, governmental, tax and regulatory authorities, 
lenders, trade creditors, litigation claimants and other creditors, holding liens, claims, 
encumbrances or interests of any kind or nature whatsoever against or in all or any portion of the 
Assets (whether legal or equitable, secured or unsecured, matured or unmatured, contingent or 
non-contingent, liquidated or unliquidated or subordinate), arising under or out of, in connection 
with, or in any way relating to the Debtors, the Assets, the operation of the Debtors’ business 
prior to the Closing Date or the transfer of the Assets to the Successful Bidder, shall be forever 
prohibited and permanently enjoined from (i) commencing or continuing in any manner any 
action or other proceeding, the employment of process, or any act (whether in law or equity, in 
any judicial, administrative, arbitral, or other proceeding) to collect or recover any interest; 
(ii) enforcing, attaching, collecting, or recovering in any manner any judgment, award, decree, or 
order with respect to an interest, (iii) creating, perfecting, or enforcing any interest, or 
(iv) asserting any right of subrogation of any kind with respect to an interest, in each case as 
against the Successful Bidder or its designee, any of their respective affiliates or subsidiaries, or 
any of their respective representatives, or any of their respective property or assets, including the 
Assets. 

5. Pursuant to the Bid Procedures Order and the Contract Procedures approved 
therein, the Debtors intend to seek approval to assume and assign certain unexpired leases and 
executory contracts, pursuant to Bankruptcy Code section 365 (collectively, the “Contracts”) to 
the Successful Bidder.  You have been identified as a party to a Contract (a “Contract Party”) 
that the Debtors may seek to assume and assign.  The Contract with respect to which you have 
been identified as a non-Debtor party is set forth on Exhibit 1 annexed hereto.  The Debtors 
assert that no consent of any Contract Party is required for the assumption or assignment of any 
Contract, regardless of the applicable terms of the Contract, by operation of Bankruptcy Code 
section 365. 

6. The Debtors believe that any and all defaults (other than the filing of these 
Chapter 11 Cases), actual pecuniary losses and any amounts due under the Contract can be cured 
and satisfied in full by the payment of the cure amounts (the “Cure Amounts”),which are also set 
forth on Exhibit 1; provided, however, the Debtors may adjust the Cure Amount with respect to 
any Contract on Exhibit 1 as necessary and in accordance with the Bid Procedures.  The 
inclusion of a Contract on Exhibit 1 hereto is not, and should not be deemed to be, an 
agreement or acknowledgement by the Debtors that such Contract is an executory contract 
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or unexpired lease under Bankruptcy Code section 365 or that such Contract will be 
assumed and assigned by the Debtors; the Successful Bidder has the right up to the Closing 
to determine whether or not to have your Contract assigned. 

7. Any party objecting to (i) any of the Cure Amounts set forth on Exhibit 1 hereto, 
and/or (ii) the proposed assumption and assignment of any Contract in connection with the Sale, 
including, without limitation, the Debtors’ ability to assign the Contract without the Contract 
Party’s consent, and/or (iii) the adequate assurance of future performance to be provided by the 
Successful Bidder, as applicable, must file with the Court and serve an objection (a “Contract 
Objection”) in writing, setting forth with specificity any and all obligations that the objecting 
party asserts must be cured or satisfied in respect to the Contract, and/or any and all objections to 
the potential assumption and assignment of such Contract, together with all documentation 
supporting such cure claim or objection, upon: (i) counsel for the Debtors, Landis Rath & Cobb 
LLP, 919 Market Street, Suite 1800, Wilmington, Delaware 19801 (Attn: Matthew B. McGuire, 
Esq. (email: mcguire@lrclaw.com) and Joshua B. Brooks (e-mail: brooks@lrclaw.com); and 
Wilmer Cutler Pickering Hale and Dorr LLP, 7 World Trade Center, 250 Greenwich Street, New 
York, New York, 10007 (Attn: George Shuster, Esq. (e-mail: george.shuster@wilmerhale.com) 
and Benjamin Loveland, Esq. (e-mail: benjamin.loveland@wilmerhale.com)); (ii) counsel to the 
Committee, if any; and (iii) the Office of the United States Trustee, 844 King Street, Suite 2207, 
Wilmington, Delaware 19801 (Attn: Joseph Cudia, Esq. (email: Joseph.Cudia@usdoj.gov)) so as 
to be received before 4:00 p.m. (ET) on March 29, 2024 (the “Contract Objection Deadline”); 
provided, however, that if the Debtors amend the Cure Notice to add a contract or lease, the 
Contract Party shall have until the earlier of (a) fourteen 14 days after service of the Cure Notice, 
and (b) the Sale Hearing to submit a Contract Objection (the “Amended Contract Objection 
Deadline”); provided further, that if the Debtors amend the Cure Notice to reduce the Cure 
Amount of a Contract, except where such reduction was upon mutual agreement of the parties, 
the Contract Party shall have until fourteen (14) days after service of the amended Cure Notice to 
object to the Cure Amount; and provided further, that Contract Parties shall be able to assert an 
objection at or before the Sale Hearing to the assignment of executory contracts and unexpired 
leases to such Successful Bidder solely on the grounds that the proposed assignment does not 
comply with 11 U.S.C. § 365(b)(1)(C), with any such objection that is not resolved prior to or at 
the Sale Hearing to be heard at a later- scheduled hearing as the Court deems appropriate.3 

8. In the event an Auction will occur, no later than 4:00 p.m. (ET) on April 1, 2024, 
the Debtors shall provide e-mail or fax notice containing the identities of all Qualified Bidders 
(the “Qualified Bidder Notice”) to all Contract Parties who timely submitted a written request for 
such notice pursuant to the instructions below.  The Debtors shall file notice of the identities of 
the Successful Bidder and the Back-Up Bidder (and, if the Successful Bidder or Back-Up Bidder 
is a special purpose entity, the identity of the entity or entities that are the primary equity holders, 
or otherwise control, the special purpose entity), and the amount of the Successful Bid and Back-
Up Bid with the Court by the earlier of (a) five (5) business hours after the close of the Auction 
or (b) noon on the day after the close of the Auction.  At that same time, the Debtors shall serve 
notice of the foregoing information (the “Successful Bidder Notice”) by email or fax to all 
Contract Parties and creditors who have timely requested notice of such information.  To receive 
a copy of the Qualified Bidder Notice and the Successful Bidder Notice, a Contract Party must 

 
3 Bankruptcy Code section 365(b)(1)(C) provides: “If there has been a default in an executory contract or unexpired 
lease of the debtor, the trustee may not assume such contract or lease unless, at the time of assumption of such 
contract or lease, the trustee provides adequate assurance of future performance under such contract or lease.” 
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submit a written request in writing to Debtors’ counsel, Landis Rath & Cobb LLP, 919 Market 
Street, Suite 1800, Wilmington, Delaware, Attn: Matthew B. McGuire, Esq. (e-mail: 
mcguire@lrclaw.com) and provide Debtors’ counsel with their email addresses or fax numbers 
by no later than the Bid Deadline. 

9. Where a Contract Party to a Contract files an objection meeting the requirements 
of paragraph 7 herein, objecting to the assumption by the Debtors and assignment to the 
Successful Bidder of such Contract and/or asserting a cure amount higher than the proposed Cure 
Amount listed on this notice, the Debtors, the Contract Party and the Successful Bidder shall 
meet and confer in good faith to attempt to resolve any such objection without Court 
intervention. In the event the Contract Objection is not resolved, such Contract Objection will be 
heard at the Sale Hearing or thereafter.  To the extent it is determined that the Cure Amount 
exceeds the amount set forth on Exhibit 1 hereto, the Successful Bidder may determine not to 
have such Contract assumed and assigned to it. 

10. If no Cure Amount is due, or no other amount is due or owing under the Contract, 
and the Contract Party to such agreement does not otherwise object to the Debtors’ assumption, 
sale and assignment of such agreement, no further action needs to be taken on the part of that 
Contract Party. 

11. Unless an objection to the assumption and assignment of a Contract is filed 
and served before the Objection Deadline (or the Amended Contract Objection Deadline, 
as applicable), all Contract Parties shall be (i) forever barred from objecting to the 
proposed Cure Amounts and from asserting any additional cure or other amounts (other 
than as may be asserted in an Additional Cure Notice), and the Debtors and the Successful 
Bidder shall be entitled to rely solely upon the proposed Cure Amounts set forth in the 
Cure Notices; (ii) deemed to have consented to the assumption and assignment of the 
Contracts; (iii) forever barred and estopped from asserting or claiming against the Debtors 
or the Successful Bidder that any additional amounts are due or other defaults exist (other 
than as may be asserted in an Additional Cure Notice), that conditions to assignment must 
be satisfied under such Contracts, including, without limitation, any consent rights, or that 
there is any objection or defense to the assumption and assignment of such Contracts, 
including without limitation adequate assurance of future performance; (iv) precluded 
from objecting to the Cure Amount (if any) and the assumption and assignment; and 
(v) barred and estopped from asserting or claiming that their Contract contains an 
enforceable consent right; provided, however, that a counterparty to an Assumed 
Executory Contract shall not be barred from seeking additional amounts on account of any 
defaults occurring between the service of the Cure Notice and the assumption of the 
Contract. 

12. The Debtors’ decision to assume and assign a Contract is subject to the Successful 
Bidder’s, as applicable, designation in accordance with the Contract Procedures and the Court’s 
approval of and consummation of the Sale.  Absent consummation of the Sale, a Contract shall 
not be deemed assumed and assigned and shall in all respects be subject to further administration 
under the Bankruptcy Code.  The designation of any agreement as a Contract shall not constitute 
or be deemed to be a determination or admission by the Debtors or the Successful Bidder that 
such document is, in fact, an executory contract or unexpired lease within the meaning of the 
Bankruptcy Code (all rights with respect thereto being expressly reserved including, for the 
avoidance of doubt, the Debtors’ right to change the designation of any agreement as an 
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executory contract or unexpired lease under Bankruptcy Code section 365 at any time prior to 
the Closing Date). 

  
Dated: March 15, 2024                             
            Wilmington, Delaware 
 

LANDIS RATH & COBB LLP 
 
/s/ Joshua B. Brooks                                     
Matthew B. McGuire (No. 4366) 
Joshua B. Brooks (No. 6765) 
George A. Williams III (No. 6964) 
919 Market Street, Suite 1800 
Wilmington, Delaware 19801 
Telephone: (302) 467-4400 
Facsimile: (302) 467-4450 
Email: mcguire@lrclaw.com 
            brooks@lrclaw.com 
 williams@lrclaw.com 
 
Counsel for the Debtors and Debtors-In-Possession   
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EXHIBIT 1 
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 COUNTERPARTY COUNTERPARTY 
ADDRESS DEBTOR ENTITY Contract Description Est. Cure 

Amount

1
Childrens Medical Center 
Corp.

300 Longwood Ave, 
Boston, MA, 02115

InVivo Therapeutics 
Corporation License Agreement $12,505.00

2 Christopher, Richard
38 Sunset Rock Road, 
Andover, MA, 01810

InVivo Therapeutics 
Corporation

Executive officer employment 
agreement $0.00

3 Dahl, Erika
2509 Princeton Ave, St. 
Louis Park, MN, 55416

InVivo Therapeutics 
Corporation

Clinical and regulatory consulting 
services agreement for INSPIRE $0.00

4 Hamel, Heather
19 Village Road, Sudbury, 
MA, 01776

InVivo Therapeutics 
Corporation

Executive officer employment 
agreement $0.00

5 Intrado Digital Media LLC
11650 Miracle Hills Dr, 
Omaha, NE, 68154

InVivo Therapeutics 
Corporation

Website hosting and certain 
maintenance agreement $0.00

6 Iron Mountain Express
175 Bearfoot Rd, 
Northborough, MA, 01862

InVivo Therapeutics 
Corporation

Off-site property storage 
agreement $0.00

PLEASE NOTE: 

BY LISTING AN AGREEMENT OR OTHER DOCUMENT ON THIS CONTRACTS SCHEDULE, (I) THE DEBTORS DO NOT MAKE A 
REPRESENTATION OR ADMISSION THAT ANY SUCH AGREEMENT OR OTHER DOCUMENT IS ACTUALLY AN EXECUTORY CONTRACT 
OR UNEXPIRED LEASE FOR PURPOSES OF BANKRUPTCY CODE SECTION 365 AND (II) NO COUNTERPARTY IS ASSURED THAT ANY 
AGREEMENT THAT IS IN FACT AN EXECUTORY CONTRACT OR UNEXPIRED LEASE WILL ULTIMATELY BE ASSUMED AND ASSIGNED BY 
THE DEBTORS.

FOR THE AVOIDANCE OF DOUBT, THIS CONTRACTS SCHEDULE, AND PARTICULARLY THE CURE AMOUNTS CONTAINED HEREIN, ARE 
PRELIMINARY AND REMAIN SUBJECT TO FURTHER DILIGENCE, WHICH MAY RESULT IN MODIFICATIONS TO THE CONTRACTS 
SCHEDULE, INCLUDING THE CURE AMOUNTS CONTAINED HEREIN. COUNTERPARTIES WILL RECEIVE FURTHER NOTIFICATION FROM 
THE DEBTORS IF THERE ARE ANY SUCH MODIFICATIONS RELATED TO THEIR CONTRACTS OR LEASES.

UNLESS OTHERWISE SPECIFIED, EACH EXECUTORY CONTRACT OR UNEXPIRED LEASE LISTED HEREIN AND THEREIN SHALL INCLUDE 
ALL EXHIBITS, SCHEDULES, RIDERS, MODIFICATIONS, DECLARATIONS, AMENDMENTS, SUPPLEMENTS, ATTACHMENTS, 
RESTATEMENTS, OR OTHER AGREEMENTS MADE DIRECTLY OR INDIRECTLY BY ANY AGREEMENT, INSTRUMENT, OR OTHER 
DOCUMENT THAT IN ANY MANNER AFFECTS SUCH EXECUTORY CONTRACT OR UNEXPIRED LEASE, WITHOUT RESPECT TO 
WHETHER SUCH AGREEMENT, INSTRUMENT, OR OTHER DOCUMENT IS LISTED HEREIN OR THEREIN.
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7 Korn Ferry
PO Box 1450, 
Minneapolis, MN 55485

InVivo Therapeutics 
Corporation

Temporary accounting support 
agreement $810.00

8
Nous Healthcare 
Communications Ltd

329 Trafalgar Square, 
Nielson, New Zealand, 

InVivo Therapeutics 
Corporation

Clinical manuscript and 
publication services agreement $0.00

9 Oracle America Inc.

500 Oracle Parkway, 
Redwood Shores, CA, 
94065

InVivo Therapeutics 
Corporation Software License Agreement $0.00

10
Regus Management 
Group LLC

1500 District Ave, 
Burlington, MA, 01803

InVivo Therapeutics 
Corporation

Temporary office space 
agreement $0.00

11 Thrive Operations, LLC
25 Forbes Blvd, Suite 3, 
Foxboro, MA, 02035

InVivo Therapeutics 
Corporation IT service agreement $18,659.58

12 Tiziani Whitmyre, Inc.
2 Commercial St, Sharon, 
MA, 02067

InVivo Therapeutics 
Corporation Website Maintenance agreement $680.00

13 Toselli, Richard
1052 E Shore Road, 
Jamestown, RI, 02835

InVivo Therapeutics 
Corporation

Executive officer employment 
agreement $0.00

14 Votacall, Inc.
185 Devonshire St, Suite 
700, Boston MA, 02110

InVivo Therapeutics 
Corporation

Corporate phone services 
agreement $0.00

2
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