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Docket #0088 Date Filed: 04/06/2021

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

Chapter 11

Medley LLC, 1

Case No. 21-10526 (KBO)
Debtor.

Obj. Deadline: April 20, 2021 at 4:00 p.m. (ET)
Hearing Date: May 19, 2021 at 11:00 a.m. (ET)

APPLICATION OF DEBTOR PURSUANT TO §§ 327 AND 328 OF THE
BANKRUPTCY CODE FOR AN ORDER AUTHORIZING DEBTOR TO
EMPLOY B. RILEY SECURITIES, INC. AS ITS INVESTMENT
BANKER NUNC PRO TUNC TO MARCH 7, 2021
The above-captioned debtor and debtor-in-possession (the “Debtor”) hereby submits this
application (the “Application”) for entry of an order, substantially in the form attached hereto as
Exhibit A (the “Proposed Order”), pursuant to sections 327(a), 328(a), and 1107 of title 11 of the
United States Code (the “Bankruptcy Code”), Rules 2014(a) and 2016 of the Federal Rules of
Bankruptcy Procedure (the “Bankruptcy Rules”) and Rules 2014-1, 2016-1, and 2016-2 of the
Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the
District of Delaware (the “Local Rules”), (i) authorizing it to employ and retain B. Riley Securities,
Inc. (together with its affiliates, “B. Riley”) as its exclusive investment banker in accordance with
the terms and conditions set forth in that copy of which is attached as Exhibit 1 to certain
engagement letter dated as of March 24, 2021 (the “Engagement Letter”), a copy of which is
attached as Exhibit 1 to the Proposed Order, (ii) approving the terms of B. Riley’s employment
and retention, including the fee and expense structure and the indemnification, contribution,
reimbursement and related provisions set forth in the Engagement Letter, (iii) waiving certain
informational requirements, and (iv) granting such other and further relief as is just and proper. In

The last four digits of the Debtor’s taxpayer identification number are 7343. The Debtor’s principal executive office
is located at 280 Park Avenue, 6th Floor East, New York, New York 10017.
1

IMPAC 6345695v.1
12802891/1

¨2¤+%:5$&
#9«
2110526210406000000000003

Case 21-10526-KBO

Doc 88

Filed 04/06/21

Page 2 of 15

support of this Application, the Debtor submits the Declaration of Adam M. Rosen, a Managing
Director of B. Riley (the “Rosen Declaration”), which is attached hereto as Exhibit B and
incorporated herein and further respectfully states as follows:
JURISDICTION AND VENUE
1.

The Court has jurisdiction over this Application pursuant to 28 U.S.C. §§ 157 and

1334 and the Amended Standing Order of Reference dated February 29, 2012 (Sleet, C.J.). Venue
is proper pursuant to 28 U.S.C. §§ 1408 and 1409.
2.

The statutory predicates for the relief sought herein are sections 327(a), 328(a), and

1107 of the Bankruptcy Code, Rule 2014(a) and 2016(a) of the Bankruptcy Rules, and Rules 20141, 2016-1, and 2016-2 of the Local Rules.
BACKGROUND
3.

On March 7, 2021 (the “Petition Date”), the Debtor filed a voluntary petition for

relief under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the
District of Delaware (the “Court”) commencing the above-captioned chapter 11 case (the “Chapter
11 Case”).
4.

The Debtor is operating its business and managing its property as a debtor-in-

possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.
5.

As of the filing of this Application, no request has been made for the appointment

of a trustee or examiner and no committee has been appointed in the Chapter 11 Case.
6.

Additional details regarding the Debtor’s business and the facts and circumstances

supporting the relief requested herein are set forth in the Declaration of Richard T. Allorto, Jr. in
Support of Chapter 11 Petition and First Day Pleadings [Docket No. 5], which is incorporated
herein by reference.
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B. RILEY’S QUALIFICATIONS
7.

In light of the size and complexity of this Chapter 11 Case, the Debtor requires a

qualified and experienced investment banker with the resources, capabilities and experience of B.
Riley to assist it in pursuing the transaction(s) that are crucial to the success of the Debtor’s case.
8.

B. Riley has extensive experience in providing financial advisory and investment

banking services to financially distressed companies and to creditors, equity holders, and other
constituencies in reorganization proceedings and complex financial restructurings, both in- and
out-of-court. B. Riley has extensive experience and an excellent reputation in providing high
quality financial advisory and investment banking services in financially distressed situations,
including advising debtors, creditors and other constituents in chapter 11 cases and out-of-court
restructurings.
9.

B. Riley Financial, Inc. (NASDAQ: RILY) and its subsidiaries provide

collaborative financial services and solutions through several operating subsidiaries including, but
not limited to: (i) B. Riley Securities, Inc. (“B. Riley”), a leading, full service investment bank
providing financial advisory, corporate finance, research, securities lending and sales and trading
services to corporate, institutional and high net worth individual clients, and (ii) B. Riley Retail
Solutions, LLC, a leading provider of asset disposition and auction solutions to a wide range of
retail and industrial clients.
10.

The Debtor has selected B. Riley as its investment banker based upon, among other

things, its need to retain a skilled investment banking and financial advisory firm to provide advice
with respect to the Debtor’s complex restructuring activities and B. Riley’s extensive experience
and excellent reputation in providing investment banking and financial advisory services in
complex chapter 11 cases such as this case. An experienced investment banker such as B. Riley
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fulfills a critical need that complements the services to be provided by the Debtor’s other proposed
restructuring professionals.
SERVICES TO BE PROVIDED BY B. RILEY
11.

On January 7, 2021, B. Riley entered into an engagement agreement with Medley

LLC (now the Debtor), to provide investment banking services to the company. Once Medley LLC
determined that it would file for chapter 11 protection, the parties began to discuss the amending
certain terms of B. Riley’s engagement in order to address the company’s needs once it filed for
bankruptcy. On March 24, 2021, B. Riley and the Debtor entered into the Engagement Letter,
which serves “to amend, restate and supersede that certain engagement letter dated January 7, 2021
in its entirety.” The Engagement Letter governs the relationship between the Debtor and B. Riley
effective as of March 7, 2021. B. Riley has continuously provided services to the Debtor from and
after the Petition Date.
12.

The terms and conditions of the Engagement Letter were negotiated at arm’s length

between the Debtor and B. Riley and reflect the parties’ mutual agreement as to the substantial
efforts that will be required in this engagement. Under the Engagement Letter, in consideration
for the compensation contemplated thereby, B. Riley has provided and has agreed to provide the
following services:2
(a)

assist in the evaluation of the Company’s businesses and prospects;

(b)
assist in the development of the Company’s long-term business plan and
related financial projections;

2

The summaries of the Engagement Letter contained in this Application are provided for purposes of convenience
only. The Engagement Letter controls in the event of any inconsistency between the summaries contained in this
Application and the terms and provisions of the Engagement Letter. Capitalized terms not otherwise defined herein
have the meaning given to them in the Engagement Letter.
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(c)
assist in the development and presentation of financial data and
presentations to the Company’s Board of Directors and, except to the extent required to comply
with the (3)(a)(9) Exemption, various stakeholders and other third parties;
(d)
analyze various scenarios and the potential impact of these scenarios on the
recoveries of those stakeholders impacted thereby;
(e)

provide strategic advice with regard to any proposed Transaction;

(f)

evaluate alternative capital structures;

(g)
participate in negotiations among the Company and its stakeholders, except
to the extent required to comply with the (3)(a)(9) Exemption;
(h)

value securities offered or purchased by the Company in connection with a

Transaction;
(i)
assist the Company in identifying potential investors, targets or parties in
interest to a Transaction and with due diligence;
(j)
assist and advise the Company concerning the terms, conditions and impact
of any proposed Transaction;
(k)
assist in selecting any third-party solicitation or information agent in the
Transaction, as the case may be, and coordinating with such agent to execute the proposed
transaction;
(l)
advise and attend meetings of the Company’s Board of Directors and,
except to the extent required to comply with the (3)(a)(9) Exemption, creditor groups, official
constituencies and other interested parties, as the Company and B. Riley determine to be necessary
or desirable; and
(m)
provide such other advisory services as are customarily provided in
connection with the analysis, structuring and negotiation of a Transaction, as requested and
mutually agreed among the parties.
13.

If the Debtor requests that B. Riley perform services not contemplated by the

Engagement Letter, B. Riley and the Debtor will agree, in writing, on the terms for such services,
and the Debtor will seek the Court’s approval thereof.
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PROFESSIONAL COMPENSATION AND FEE APPLICATIONS
14.

B. Riley’s decision to advise and assist the Debtor in connection with this Chapter

11 Case is subject to its ability to be retained in accordance with the terms of the Engagement
Letter pursuant to section 328(a), and not section 330, of the Bankruptcy Code.
15.

During the ninety (90) day period prior to the Petition Date, B. Riley received a

total of $40,000 in fees for professional services rendered to the Debtor. The $40,000 in fees were
comprised of: (i) a $20,000 monthly fee for the period from January 7, 2021 to February 6, 2021;
and (ii) a $20,000 monthly fee for the period from February 7, 2021 to March 6, 2021. As of the
Petition Date, B. Riley did not hold a prepetition claim against the Debtor.
16.

As more fully described in the Engagement Letter, in consideration of the services

to be provided by B. Riley, the Debtor has agreed to pay B. Riley during this chapter 11 case the
following fees and expense reimbursements (the “Fee and Expense Structure”):
(a)

Monthly Fee: In addition to the other fees provided for herein, upon the
first monthly anniversary of the date of the Engagement Letter (the
“Effective Date”), and on every monthly anniversary of the Effective Date
during the term of this Agreement, a nonrefundable fee of USD $50,000.00
(the “Monthly Fee”). Each Monthly Fee shall be earned upon B. Riley’s
receipt thereof in consideration of B. Riley performing services as described
in the Engagement Letter.

(b)

Restructuring Fee: A cash fee (the “Restructuring Transaction Fee”) equal
to $650,000 shall be earned and paid in full upon the earlier to occur of: (a)
the date of confirmation of a plan of reorganization or liquidation under
Chapter 11 of the bankruptcy code pursuant to an order of the Court, e and
(b) closing of any Transaction (subject to any required Court approval).

(c)

Tail Period: If a Transaction closes any time during the period of 12 months
following the effective date of termination of the Term (as defined below)
(the “Tail Period”) or the Company sends or receives a proposal or enters
into an agreement with respect to a potential Transaction during the Tail
Period and such Transaction is subsequently consummated, then the
Company shall pay to B. Riley the same Restructuring Transaction Fee that
would otherwise have been paid to B. Riley pursuant to clause (b) above, in
cash in full upon the closing of any Transaction (subject to any required
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Court approval), irrespective of whether B. Riley has provided services
relating to such Transaction.

17.

(d)

Expense Reimbursement: The Company shall reimburse B. Riley for its
reasonable and documented out-of-pocket and incidental expenses incurred
during the Term, including without limitation fees of outside legal counsel,
not to exceed $20,000.00. All fees and retainers due or payable are not
refundable. The provisions of this Section shall not in any way limit the
Company’s obligations pursuant to Section 6 or Schedule 1 hereto.

(e)

Term: The term of B. Riley’s engagement under the Engagement Letter
(the “Term”) shall be for 6 months commencing on the Effective Date,
unless terminated before then in accordance with the terms of the
Engagement Letter.

In addition to any fees payable to B. Riley, and whether or not the Debtor

consummates any Restructuring, the Debtor will reimburse B. Riley for all of its reasonable
expenses as they are incurred in entering into and performing services under the B. Riley
Engagement Letter, including the costs of B. Riley’s outside counsel (without the need for such
legal counsel to be retained as a professional in this Chapter 11 Case and without regard to whether
such legal counsel’s services satisfy section 330(a)(3)(c) of the Bankruptcy Code).
THE FEE AND EXPENSE STRUCTURE IS APPROPRIATE AND REASONABLE AND
SHOULD BE APPROVED UNDER SECTION 328(a) OF THE BANKRUPTCY CODE
18.

The Debtor believes that the Fee and Expense Structure is comparable to those

generally charged by financial advisors and investment bankers of similar stature to B. Riley for
comparable engagements, both in and out of bankruptcy proceedings, and reflects a balance
between a fixed, monthly fee and a contingency amount, which are tied to the consummation and
closing of the transactions and services contemplated by the Debtor and B. Riley in the
Engagement Letter.
19.

The Fee and Expense Structure summarized above and described fully in the

Engagement Letter is consistent with B. Riley’s normal and customary billing practices for
comparably sized and complex cases and transactions, both in and out-of-court, involving the
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services to be provided in connection with the Chapter 11 Case. Moreover, the Fee and Expense
Structure is consistent with and typical of arrangements entered into by B. Riley and other financial
advisors and investment banks in connection with the rendering of comparable services to clients
such as the Debtor. B. Riley and the Debtor believe that the Fee and Expense Structure is both
reasonable and market-based.
20.

To induce B. Riley to represent the Debtor, the Fee and Expense Structure was

established to reflect the difficulty of the extensive assignments B. Riley has undertaken and
expects to undertake and to account for the potential for an unfavorable outcome resulting from
factors outside of B. Riley’s control.
21.

B. Riley’s restructuring expertise, as well as its capital markets knowledge and

mergers and acquisitions expertise, some or all of which may be required by the Debtor during the
term of B. Riley’s engagement under the Engagement Letter, were important factors in
determining the Fee and Expense Structure. The ultimate benefit to the Debtor derived from the
services provided by B. Riley under the Engagement Letter cannot be measured by a reference to
the number of hours expended by B. Riley’s professionals.
22.

The Fee and Expense Structure was agreed to in anticipation that a substantial

commitment of professional time and effort would be required of B. Riley and its professionals,
and in light of the fact that (i) such commitment may foreclose other opportunities for B. Riley
and, (ii) the actual time and commitment required of B. Riley and its professionals to perform its
services may vary substantially from week to week and month to month, creating “peak load”
issues for B. Riley.
23.

In light of the foregoing, and given the numerous issues that B. Riley may be

required to address in the performance of its services under the Engagement Letter, B. Riley’s
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commitment to the variable level of time and effort necessary to address all such issues as they
arise, and the market prices for B. Riley’s services for engagements of this nature in both the incourt and out-of-court contexts, the Debtor believes that the Fee and Expense Structure is fair and
reasonable and market-based under the standards set forth in section 328(a) of the Bankruptcy
Code.
24.

The Debtor agrees and acknowledges that B. Riley may provide certain of its

services hereunder through one or more of its affiliates or agents. Specifically, without limiting
the generality of the foregoing sentence, the Debtor agrees and acknowledges that B. Riley may
utilize certain professionals of its affiliate, Great American Group Advisory & Valuation Services,
LLC dba B. Riley Advisory Services (“B. Riley Advisory”) for services related to the asset and
liability valuation portion of this engagement. B. Riley and B. Riley Advisory are indirect whollyowned subsidiaries of B. Riley Financial, Inc. B. Riley will pay for all fees and expenses incurred
by B. Riley Advisory out of its Monthly Fee, directly to B. Riley Advisory, such that the Debtor
shall not be charged for any costs or expenses relating to services to be provided by B. Riley
Advisory in connection with this engagement in amounts in excess of the Monthly Fee, unless the
parties agree in writing, at a later time, to expand the scope of B. Riley Advisory’s engagement in
connection herewith.
25.

B. Riley has not shared or agreed to share any of its compensation from the Debtor

with any other person, other than as permitted by section 504 of the Bankruptcy Code. No promises
have been received by B. Riley as to compensation in connection with the Chapter 11 Case, other
than as may be set forth in the Engagement Letter.
RECORD KEEPING AND APPLICATIONS FOR COMPENSATION
26.

It is not the general practice of financial advisory and investment banking firms,

including B. Riley, to keep detailed time records similar to those customarily kept by attorneys
-912802891/1
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and required by Local Rule 2016-2(d). Because B. Riley does not ordinarily maintain
contemporaneous time records in tenth-hour (.10) increments or provide or conform to a schedule
of hourly rates for its professionals, pursuant to Local Rule 2016-2(h), B. Riley should be excused
from compliance with such information requirements set forth in Local Rule 2016-2(d) with
respect to B. Riley’s professional fees only. B. Riley should be required to maintain time records
in half-hour (0.50) increments, not decimal hours, setting forth, in a summary format, a description
of the services rendered by each professional and the amount of time spent on each date by each
such individual in rendering services on behalf of the Debtor. Moreover, the Debtor respectfully
requests that B. Riley not be required to keep time records on a “project category” basis or to
provide or conform to any schedule of hourly rates. To the extent that B. Riley would otherwise
be required to submit more detailed time records by the Bankruptcy Code, the Bankruptcy Rules,
the Local Rules, the U.S. Trustee Guidelines, or other applicable procedures and Orders of the
Court, the Debtor respectfully requests that this Court waive such requirements.
27.

B. Riley will also maintain detailed records of any actual and necessary costs and

expenses incurred in connection with the aforementioned services. B. Riley’s applications for
compensation and expenses will be paid by the Debtor pursuant to the terms of the Engagement
Letter, in accordance with Local Rule 2016-2(e) and any procedures established by the Court.
INDEMNIFICATION PROVISIONS
28.

Pursuant to the indemnification provisions of the Engagement Letter, the Debtor

will, among other things, indemnify and hold harmless B. Riley and its affiliates, its respective
directors, officers, members, managers, agents, employees and controlling persons, and each of its
respective successors and assigns to the full extent lawful, from and against all losses, claims
damages, liabilities, and expenses incurred by B. Riley that are related to or arise out of actions or
alleged actions taken or omitted to be taken by the Debtor or an indemnified person with the
-1012802891/1
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Debtor’s consent or in conformity with the Debtor’s actions or omissions or B. Riley’s activities
under B. Riley’s engagement, subject to customary limitations.
29.

The Debtor and B. Riley believe that the indemnification provisions contained in

the Engagement Letter are customary and reasonable for financial advisory and investment
banking engagements, both in and out of court, and, as modified by the Proposed Order, reflect
the qualifications and limitations on indemnification provisions that are customary in this district
and other jurisdictions. See, e.g., In re Exide Holdings, Inc., Case No. 20-11157 (CSS) (Bankr. D.
Del. May 19, 2020); In re Real Industry, Inc., Case No. 17-12464 (KJC) (Bankr. D. Del. Jan. 17,
2018); In re Tidewater Inc., Case No. 17-11132 (BLS) (Bankr. D. Del. July 26, 2017); In re
Aéropostale, Inc., Case No. 16-11725 (SHL) (Bankr. S.D.N.Y. June 3, 2016). See also In re
United Artists Theatre Co., 315 F.3d 217, 234 (3d Cir. 2003); In re Joan & David Halpern, Inc.,
248 B.R. 43, 47 (Bankr. S.D.N.Y. 2000), aff’d, Case No. 00-3601 (JSM), 2000 Bankr. WL
1800690 (S.D.N.Y. Dec. 6, 2000).3
30.

The terms and conditions of the Engagement Letter were negotiated by the Debtor

and B. Riley at arm’s length and in good faith. The Debtor respectfully submits that the
indemnification, contribution, exculpation, reimbursement and other provisions contained in the
Engagement Letter, viewed in conjunction with the other terms of B. Riley’s proposed retention,
are reasonable and in the best interests of the Debtor and all unsecured creditors.
BASIS FOR RELIEF
31.

The Debtor seeks authority to employ and retain B. Riley as its investment banker

under section 1107(a) of the Bankruptcy Code, which provides in relevant part, that the Debtor,

3

Because of the voluminous nature of the orders cited in this Application, they are not attached to the Application.
Copies of these orders are available upon request to the Debtor’s proposed counsel.
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with the Court’s approval, “may select and authorize the employment . . . of one or more attorneys,
accountants, or other agents, to represent or perform services” for the Debtor. 11 U.S.C. § 1103(a).
32.

In addition, the Debtor seeks approval of the Engagement Letter (including, without

limitation, the Fee and Expense Structure and the indemnification provisions) pursuant to sections
327(a) and 328(a) of the Bankruptcy Code, which provides, in relevant part, that the trustee “with
the court’s approval, may employ or authorize the employment of a professional person under
section . . . 327 . . . on any reasonable terms and conditions of employment, including on a retainer,
on an hourly basis, on a fixed or percentage fee basis, or on a contingent fee basis . . . .” 11 U.S.C.
§ 328(a). Section 328 of the Bankruptcy Code permits the compensation of professionals,
including investment bankers, on more flexible terms that reflect the nature of their services and
market conditions. As the United States Court of Appeals for the Fifth Circuit recognized in
Donaldson Lufkin & Jenrette Sec. Corp. v. Nat’l Gypsum Co. (In re Nat’l Gypsum Co.), 123 F.3d
861 (5th Cir. 1997):
Prior to 1978 the most able professionals were often unwilling to
work for bankruptcy estates where their compensation would be
subject to the uncertainties of what a judge thought the work was
worth after it had been done. That uncertainty continues under the
present § 330 of the Bankruptcy Code, which provides that the court
award to professional consultants “reasonable compensation” based
on relevant factors of time and comparable costs, etc. Under present
§ 328 the professional may avoid that uncertainty by obtaining court
approval of compensation agreed to with the trustee (or debtor or
committee).
Id. at 862 (citations omitted), cited in Riker, Danzig, Scherer, Hyland & Perretti LLP v. Official
Comm. of Unsecured Creditors (In re Smart World Techs. LLC), 383 B.R. 869, 874
(S.D.N.Y. 2008). Owing to this inherent uncertainty, courts have approved similar arrangements
that contain reasonable terms and conditions under section 328 of the Bankruptcy Code. See, e.g.,
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In re Chaparral Energy, Inc., Case No. 16-11144 (LSS) (Bankr. D. Del. June 10, 2016); In re
Energy & Exp. Partners, Inc., Case No. 15-44931 (RFN) (Bankr. N.D. Tex. Feb. 8, 2016).
33.

Furthermore, the Bankruptcy Abuse Prevention and Consumer Protection Act of

2005 amended section 328(a) of the Bankruptcy Code, which now provides as follows:
The trustee, or a committee appointed under section 1102 of this
title, with the court’s approval, may employ or authorize the
employment of a professional person under section 327 or 1103 of
this title, as the case may be, on any reasonable terms and conditions
of employment, including on a retainer, on an hourly basis, on a
fixed or percentage fee basis, or on a contingent fee basis.
11 U.S.C. § 328(a) (amendment emphasized). This change makes clear that the Debtor is able to
retain a professional on a fixed or percentage fee basis, such as the Fee and Expense Structure,
with bankruptcy court approval.
34.

The Engagement Letter appropriately reflects (i) the nature and scope of services

to be provided by B. Riley, (ii) B. Riley’s substantial experience with respect to financial advisory
and investment banking services, and (iii) the Fee and Expense Structures typically utilized by B.
Riley and other leading financial advisors and investment bankers that do not bill their clients on
an hourly basis.
35.

Similar fixed and contingency fee arrangements have been approved and

implemented by courts in other large chapter 11 cases. See, e.g., In re Exide Holdings, Inc., Case
No. 20-11157 (CSS) (Bankr. D. Del. May 19, 2020); In re Real Industry, Inc., Case No. 17-12464
(KJC) (Bankr. D. Del. Jan. 17, 2018); In re Tidewater Inc., Case No. 17-11132 (BLS) (Bankr. D.
Del. July 26, 2017); In re Aéropostale, Inc., Case No. 16-11725 (SHL) (Bankr. S.D.N.Y. June 3,
2016). Accordingly, the Debtor believes that B. Riley’s retention on the terms and conditions
proposed herein is appropriate.
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B. RILEY’S DISINTERESTEDNESS AND
PAYMENTS TO B. RILEY PRIOR TO THE PETITION DATE
36.

To the best of the Debtor’s knowledge and except to the extent disclosed herein and

in the Rosen Declaration: (i) B. Riley is a “disinterested person” within the meaning of section
101(14) of the Bankruptcy Code, as required by section 328(c) of the Bankruptcy Code and does
not represent any other entity having an adverse interest in connection with the Chapter 11 Case;
and (ii) B. Riley has no connection to the Debtor, its creditors or other parties in interest in the
Chapter 11 Case.
37.

As set forth in further detail in the Rosen Declaration, B. Riley has certain

connections with creditors, equity security holders and other parties in interest in the Chapter 11
Case. All of these matters, however, are unrelated to the Chapter 11 Case. The Debtor and B.
Riley do not believe that any of these matters represent an interest materially adverse to the
interests of unsecured creditors or otherwise create a conflict of interest regarding the Debtor or
the Chapter 11 Case.
38.

To the extent that any new relevant facts or relationships bearing on the matters

described herein during the period of B. Riley’s retention are discovered or arise, B. Riley will use
reasonable efforts to file promptly a supplemental declaration, as required by Bankruptcy Rule
2014(a).
NOTICE
39.

Notice of this Application has been given to: (a) the Office of the United States

Trustee for the District of Delaware; (b) U.S. Bank National Association as indenture trustee for
the Debtor’s 7.25% Senior Notes (due 2024) and 6.875% Senior Notes (due 2026); (c) the U.S.
Securities and Exchange Commission; (d) the new York Stock Exchange; (e) all individuals or
entities that have requested notice in this Chapter 11 Case pursuant to Bankruptcy Rule 2002; (f)
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the District Director of Internal Revenue for the District of Delaware and all other taxing
authorities for the jurisdictions in which the Debtor conducts business; (g) all relevant state
attorneys general; (h) the Co-Plan sponsor, Medley Management Inc.; (i) Strategic Capital
Advisory Services; (j) MOF II GP; (k) Vornado Realty Trust; (l) the holders of the twenty largest
unsecured claims against the Debtor; and (m) pursuant to Local Rule 2002-1(e), counsel to any of
the foregoing, if known. In light of the nature of the relief requested herein, the Debtor submits
that no other or further notice is required.
NO PRIOR REQUEST
40.

No prior application for the relief requested herein has been made to this or any

other court.
WHEREFORE, the Debtor respectfully requests that the Court enter an order, substantially
in the form attached hereto as Exhibit A: (i) granting the relief sought herein; and (ii) granting to
the Debtor such other and further relief as the Court may deem proper.

Dated: April 6, 2021

Medley LLC
Chapter 11 Debtor and Debtor-in-Possession
By:/s/ Richard T. Allorto, Jr.
Richard T. Allorto, Jr.
Chief Financial Officer
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

Chapter 11

Medley LLC, 1

Case No. 21-10526 (KBO)
Debtor.

Re. Docket No. ___

ORDER AUTHORIZING THE DEBTOR TO EMPLOY B. RILEY SECURITIES, INC.
AS DEBTOR’S INVESTMENT BANKER NUNC PRO TUNC TO MARCH 7, 2021
This matter coming before the Court on the Application of Debtor, Pursuant To §§ 327
And 328 Of The Bankruptcy Code, For An Order Authorizing Debtor To Employ B. Riley
Securities, Inc. As Its Investment Banker Nunc Pro Tunc To March 7, 2021 (the “Application”),2
filed by the above-captioned debtor and debtor-in-possession (the “Debtor”); the Court having
reviewed the Application, the Declaration of Adam Rosen filed in support of the Application, and
having considered the statements of counsel and the evidence adduced with respect to the
Application at a hearing before the Court (the “Hearing”); the Court having found that (i) the Court
has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334, and the Amended Standing
Order of Reference from the United States District Court for the District of Delaware, dated
February 29, 2012, (ii) venue is proper in this district pursuant to 28 U.S.C. § 1409, (iii) this is a
core proceeding pursuant to 28 U.S.C. § 157(b), (iv) the terms and conditions of B. Riley’s
employment, including but not limited to the Fee and Expense Structure set forth in the
Engagement Letter and summarized in the Application, are reasonable as required by section
328(a) of the Bankruptcy Code, (v) B. Riley is a “disinterested person” as that term is defined in

The last four digits of the Debtor’s taxpayer identification number are 7343. The Debtor’s principal executive office
is located at 280 Park Avenue, 6th Floor East, New York, New York 10017.
2
Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Application.
1
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section 101(14) of the Bankruptcy Code, and (vi) notice of the Application and the Hearing was
sufficient under the circumstances; after due deliberation, the Court having determined that the
relief requested in the Application is in the appropriate in view of the interests of the Debtor, all
other unsecured creditors and all parties in interest; and good and sufficient cause having been
shown, it is HEREBY ORDERED THAT:
1.

The Application is granted as set forth herein, nunc pro tunc to March 7, 2021.

2.

The Debtor is hereby authorized, pursuant to sections 327(a), 328(a), and 1107 of

the Bankruptcy Code, Bankruptcy Rule 2014, and Local Rule 2014-1 to employ and retain B. Riley
as its investment banker on the terms and conditions set forth in the Engagement Letter, effective
nunc pro tunc to March 7, 2021, and to pay fees and reimburse expenses to B. Riley on the terms
and at the times specified in the Engagement Letter.
3.

The terms of the Engagement Letter, attached hereto as Exhibit 1, are approved in

all respects except as limited or modified herein.
4.

The terms of B. Riley’s compensation as set forth in the Engagement Letter,

including, without limitation, the Fee and Expense Structure is approved and B. Riley shall be
compensated and reimbursed pursuant to section 328(a) of the Bankruptcy Code in accordance
with the terms of the Engagement Letter, subject to the procedures set forth in the Bankruptcy
Code, the Bankruptcy Rules, the Local Rules and any other applicable orders of this Court.
5.

None of the fees payable to B. Riley under the Engagement Letter shall constitute

a “bonus” or fee enhancement under applicable law.
6.

Notwithstanding any provision to the contrary in this Order, the United States

Trustee shall have the right to object to B. Riley’s request(s) for interim and final compensation
and reimbursement based on the reasonableness standard provided in section 330 of the
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Bankruptcy Code, not section 328(a) of the Bankruptcy Code. This Order and the record relating
to the Court’s consideration of the Application shall not prejudice or otherwise affect the rights of
the United States Trustee to challenge the reasonableness of B. Riley’s fees under the standard set
forth in the preceding sentence. Accordingly, nothing in this Order or the record shall constitute
a finding of fact or conclusion of law binding the United States Trustee, on appeal or otherwise,
with respect to the reasonableness of B. Riley’s fees.
7.

B. Riley shall include in its fee applications, among other things, time records

setting forth a reasonably detailed description of the services rendered by each professional, and
the amount of time spent on each date by each such individual in rendering services on behalf of
the Debtor in half-hour increments, but notwithstanding anything to the contrary in the Bankruptcy
Code, the Bankruptcy Rules, the Local Rules, orders of the Court, or any guidelines regarding
submission and approval of fee applications, B. Riley shall be granted a limited waiver of the
information-keeping requirements of Bankruptcy Rule 2016(a), Local Rule 2016-2(d), and any
otherwise applicable orders or procedures of the Court in connection with the services to be
rendered pursuant to the Engagement letter, and shall instead be required only to maintain time
records of its services rendered in one-half hour (0.5) increments. B. Riley is not required to keep
time records on a “project category” basis or to provide or conform to any schedule of hourly rates.
8.

B. Riley shall file fee applications for interim and final allowance of compensation

and reimbursement of expenses pursuant to the procedures set forth in sections 330 and 331 of the
Bankruptcy Code; provided, however, that the fee applications filed by B. Riley shall be subject
to review only pursuant to the standard of review set forth in section 328 of the Bankruptcy Code
and not subject to the standard of review set forth in section 330 of the Bankruptcy Code, except
as otherwise expressly set forth herein.
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In the event that, during the pendency of this Chapter 11 Case, B. Riley seeks

reimbursement for any attorneys’ fees and/or expenses, the invoices and supporting time records
from such attorneys shall be included in B. Riley’s fee applications and shall be in compliance
with Local Rule 2016-2(f), and shall be subject to approval of the Bankruptcy Court under the
standards of sections 330 and 331 of the Bankruptcy Code, without regard to whether such attorney
has been retained under section 327 of the Bankruptcy Code and without regard to whether such
attorney’s services satisfy section 330 (a)(3)(C) of the Bankruptcy Code; provided, however, that
B. Riley shall not seek reimbursement of any attorney’s fees or expenses incurred defending
against any objections filed in this Chapter 11 Case to B. Riley’s fee applications in this Chapter
11 Case.
10.

The indemnification, contribution and reimbursement provisions included in the

Engagement Letter are approved, subject, during the pendency of the Chapter 11 Case, to the
following modifications:
(a)

Subject to the provisions of subparagraphs (b) and (c), the Debtor is
authorized to indemnify B. Riley and provide contribution and/or
reimbursement to B. Riley, and shall indemnify and provide contribution or
reimbursement, for any claim arising from, related to, or in connection with
the services to be rendered by B. Riley as specified in the Engagement
Letter (as modified by this Order) and the Application, but not for any claim
arising from, related to, or in connection with B. Riley’s postpetition
performance of any other services unless such postpetition services and
indemnification, contribution, or reimbursement therefor are approved by
this Court; The Debtor shall have no obligation to indemnify B. Riley, or
provide contribution, or reimbursement to B. Riley, for any claim or
expense that is either: (i) judicially determined (the determination having
become final) to have arisen from B. Riley’s gross negligence, fraud, willful
misconduct, breach of fiduciary duty, if any, bad faith, or self-dealing, (ii)
for a contractual dispute in which the Debtor alleges the breach of B. Riley’s
contractual obligations, unless the Court determines that indemnification,
contribution or reimbursement would be permissible pursuant to In re
United Artists Theatre Co., 315 F.3d 217 (3d Cir. 2003), or (iii) settled prior
to a judicial determination as to the exclusions set forth in clauses (i) and
(ii) above, but determined by the Court, after notice and a hearing, to be a
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claim or expense for which B. Riley should not receive indemnity,
contribution, or reimbursement under the terms of the Engagement Letter
as modified by this Order; and

11.

(b)

If, before the earlier of (i) the entry of an order confirming a chapter 11 plan
in the Chapter 11 Case (that order having become a final order no longer
subject to appeal) and (ii) the entry of an order closing the Chapter 11 Case,
B. Riley believes that it is entitled to the payment of any amounts by the
Debtor on account of the Debtor’s indemnification, contribution, and/or
reimbursement obligations under the Engagement Letter (as modified by
this Order), including, without limitation, the advancement of defense costs,
B. Riley must file an application therefor in the Court, and the Debtor may
not pay any such amounts to B. Riley before the entry of an order by the
Court approving the payment. This subparagraph (c) is intended only to
specify the period of time under which the Court shall have jurisdiction over
any request for fees and expenses by B. Riley for indemnification,
contribution, or reimbursement, and not a provision limiting the duration of
the Debtor’s obligation to indemnify B. Riley. All parties in interest shall
retain the right to object to any demand by B. Riley for indemnification,
contribution, or reimbursement.

(c)

Notwithstanding any provision of the Engagement Letter to the contrary,
there shall be no limitations on liability in connection with B. Riley’s
engagement.

The Debtor and B. Riley are authorized to take all actions necessary to effectuate

the relief granted pursuant to this Order.
12.

The terms and conditions of this Order shall be immediately effective and

enforceable upon its entry, notwithstanding the possible applicability of Bankruptcy Rule 6004,
7062, or 9014.
13.

The relief granted herein shall be binding upon any chapter 11 trustee appointed in

the Chapter 11 Case, or upon any chapter 7 trustee appointed in the event of a subsequent
conversion of the Chapter 11 Case to a case under chapter 7.
14.

To the extent that this Order is inconsistent with the Engagement Letter, the terms

of this Order shall govern.
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The Court shall retain jurisdiction to hear and determine all matters arising from or

related to the implementation of this Order.
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11100 Santa Monica Blvd., Suite 800
Los Angeles, CA 90025
Tel: (310) 966-1444
www.brileyfin.com

March 24, 2021
CONFIDENTIAL
Mr. Peter Kravitz
Independent Director
2360 Corporate Circle - Suite 330
Henderson, NV 89074
Re: Engagement of B. Riley
Dear Mr. Kravitz:
This letter agreement confirms the understanding and agreement (the “Agreement”) between B. Riley
Securities, Inc. (“B. Riley”) and Medley LLC (the “Company”), for the purposes set forth herein
and shall serve to amend, restate and supersede that certain engagement letter dated January 7, 2021
in its entirety.
The Company hereby engages B. Riley to provide strategic and financial advice in connection with a
variety of matters, including a potential Transaction (as defined below). B. Riley accepts the
engagement and, in that connection, agrees to provide ongoing strategic advice with regard to further
balance sheet restructuring and capital markets activities in conjunction with the Company’s
bankruptcy filing on March 7, 2021 in the Bankruptcy Court for the District of Delaware, Case No.
21-10526 (KBO) (the “Bankruptcy Court”).
1) B. Riley agrees, in consideration of the compensation provided in Section 2 below, to perform
such of the following investment banking services as the Company may reasonably request:
a. assist in the evaluation of the Company’s businesses and prospects;
b. assist in the development of the Company’s long-term business plan and related financial
projections;
c. assist in the development and presentation of financial data and presentations to the
Company’s Board of Directors and, except to the extent required to comply with the
(3)(a)(9) Exemption, various stakeholders and other third parties;
d. analyze various scenarios and the potential impact of these scenarios on the recoveries of
those stakeholders impacted thereby;
e. provide strategic advice with regard to any proposed Transaction;
f. evaluate alternative capital structures;
g. participate in negotiations among the Company and its stakeholders, except to the extent
required to comply with the (3)(a)(9) Exemption;
h. value securities offered or purchased by the Company in connection with a Transaction;
i. assist the Company in identifying potential investors, targets or parties in interest to a
Transaction and with due diligence;
j. assist and advise the Company concerning the terms, conditions and impact of any
proposed Transaction;
k. assist in selecting any third-party solicitation or information agent in the Transaction, as
the case may be, and coordinating with such agent to execute the proposed transaction;
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l.

advise and attend meetings of the Company’s Board of Directors and, except to the extent
required to comply with the (3)(a)(9) Exemption, creditor groups, official constituencies
and other interested parties, as the Company and B. Riley determine to be necessary or
desirable; and
m. provide such other advisory services as are customarily provided in connection with the
analysis, structuring and negotiation of a Transaction, as requested and mutually agreed
among the parties.
In the event that the Company undertakes a Transaction that is intended to be exempt from the
registration requirements of the Securities Act of 1933, as amended (the “Securities Act”),
pursuant to Section 3(a)(9) thereof (the “3(a)(9) Exemption”), it is agreed and understood that B.
Riley shall not engage, directly or indirectly, in the solicitation of such transaction. The parties
agree that the terms and conditions of this Agreement shall be interpreted so as to preserve the
validity of the 3(a)(9) Exemption for any applicable Transaction.
The Company shall seek an order of the Bankruptcy Court authorizing the engagement of B. Riley
pursuant to the terms of this Agreement, as a professional person pursuant to, and subject to the
standard of review of, Section 328(a) of the Bankruptcy Code, the Federal Rules of Bankruptcy
Procedure (the “Bankruptcy Rules”) and applicable local rules and orders, and not subject to any
other standard of review under Section 330 of the Bankruptcy Code. In so agreeing to seek B.
Riley’s retention under Section 328(a) of the Bankruptcy Code, the Company acknowledges that
it believes that B. Riley’s general restructuring experience and expertise, its knowledge of the
capital markets and its merger and acquisition capabilities will inure to the benefit of the Company
in pursuing any Transaction, that the value to the Company of B. Riley’s services derives in
substantial part from that expertise and experience and that, accordingly, the structure and amount
of the contingent Transaction Fee(s) is reasonable regardless of the number of hours to be
expended by B. Riley’s professionals in the performance of the services to be provided hereunder.
The Company shall use its best efforts to cause such application to be considered on the most
expedited basis. The employment application and the proposed order authorizing engagement of
B. Riley shall be provided to B. Riley as much in advance of any Chapter 11 filing as is practicable
(without limiting the foregoing, the Company shall use best efforts to give B. Riley at least 2 days’
prior notice of such filing) and must be acceptable to B. Riley in its sole discretion. Following
entry of the order authorizing the engagement of B. Riley, the Company shall pay all fees and
expenses due pursuant to this Agreement, as approved by the Bankruptcy Court having
jurisdiction of the bankruptcy case involving the Company, as promptly as possible in accordance
with the terms of this Agreement and the order of such Bankruptcy Court, the Bankruptcy Code,
the Bankruptcy Rules and applicable local rules and orders, and will work with B. Riley to promptly
file any and all necessary applications regarding such fees and expenses with the Bankruptcy Court.
B. Riley shall have no obligation to provide services under this Agreement in the event that the
Company becomes a debtor under the Bankruptcy Code unless B. Riley’s retention under this
Agreement is approved under Section 328(a) of the Bankruptcy Code by final order of the
Bankruptcy Court no longer subject to appeal, rehearing, reconsideration or petition for certiorari,
and which is acceptable to B. Riley in all respects. If the order authorizing the engagement of B.
Riley is not obtained, or is later reversed or set aside for any reason, B. Riley may terminate this
Agreement, and the Company shall reimburse B. Riley for all fees and expenses reasonably
incurred prior to the date of expiration or termination, subject to the requirements of the
Bankruptcy Code, Bankruptcy Rules and applicable local rules and orders. The terms of this
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Section are solely for the benefit of B. Riley, and may be waived, in whole or in part, only by B.
Riley.
2) In connection with B. Riley’s engagement, the Company will furnish B. Riley with any information
concerning the Company, which B. Riley reasonably deems appropriate, and will provide B. Riley
with access to the Company's officers, directors, accountants, counsel and other advisors. The
Company agrees and acknowledges that B. Riley may provide certain of its services hereunder
through one or more of its affiliates or agents. The Company represents and warrants to B. Riley
that all such information concerning the Company will be true and accurate in all material respects
and will not contain any untrue statement of a material fact or omit to state a material fact
necessary in order to make the statements therein not misleading in light of the circumstances
under which such statements are made. The Company acknowledges and agrees that B. Riley will
be using and relying upon such information supplied by the Company and its officers, agents and
others and any other available information concerning the Company without any independent
investigation or verification thereof or independent appraisal by B. Riley of the Company or its
business or assets. B. Riley does not assume responsibility for the accuracy, completeness or
reasonableness of any such information. B. Riley will maintain the confidentiality of the all
nonpublic
information
received
by
B.
Riley
from
the
Company
(the
“Confidential Information”), subject to its ability to share Confidential Information with its
affiliates, agents and counsel on a need to know basis, for a period of two (2) years from the date
of this Agreement and, unless and until such information shall have been made publicly available
by the Company or by others without breach of a confidentiality agreement, shall disclose the
Confidential Information only as authorized in writing by the Company or as required by law, rule
or regulation, including, but not limited to, FINRA Rules 2210 and 2241, or by order of a
governmental authority or court of competent jurisdiction. The confidentiality restrictions set
forth herein shall not apply to information that: (i) at the time of disclosure by the Company to B.
Riley is, or thereafter becomes, generally available to the public, other than as a direct result of a
breach by B. Riley of its obligations under this Agreement; (ii) prior to or at the time of disclosure
by the Company to B. Riley, was already in the possession of, or conceived by, B. Riley or any of
its affiliates; (iii) at the time of disclosure by the Company to B. Riley or thereafter, is obtained by
B. Riley or and of its affiliates from a third party who B. Riley reasonably believes to be in
possession of the information not in violation of any contractual, legal or fiduciary obligation to
the Company with respect to that information; or (iv) is or was independently developed by B.
Riley or its affiliates, but not including the confidential information provided to B. Riley by the
Company.
3) As compensation for the financial advisory services to be rendered by B. Riley hereunder, the
Company shall pay B. Riley in cash (all quoted in U.S. Dollars):
a) In addition to the other fees provided for herein, upon the first monthly anniversary of the
date hereof (the “Effective Date”), and on every monthly anniversary of the Effective Date
during the term of this Agreement, a nonrefundable fee of USD$50,000.00 (the “Monthly
Fee”). Each Monthly Fee shall be earned upon B. Riley’s receipt thereof in consideration of
B. Riley performing services as described herein.
b) A cash fee (the “Restructuring Transaction Fee”) equal to $650,000 shall be earned and paid
in full upon the earlier to occur of: (a) the date of confirmation of a plan of reorganization or
liquidation under Chapter 11 of the bankruptcy code pursuant to an order of the applicable
bankruptcy court, and (b) closing of any Transaction (subject to any required Bankruptcy
Court approval).
c) If a Transaction closes any time during the period of 12 months following the effective date
of termination the Term (as defined below) (the “Tail Period”) or the Company sends or
receives a proposal or enters into an agreement with respect to a potential Transaction during
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the Tail Period and such Transaction is subsequently consummated, then the Company shall
pay to B. Riley the same Restructuring Transaction Fee that would otherwise have been paid
to B. Riley pursuant to clause (b) above, in cash in full upon the closing of any Transaction
(subject to any required Bankruptcy Court approval), irrespective of whether B. Riley has
provided services relating to such Transaction.
d) The Company shall reimburse B. Riley for its reasonable and documented out-of-pocket and
incidental expenses incurred during the Term, including without limitation fees of outside legal
counsel, not to exceed $20,000.00. All fees and retainers due or payable are not refundable.
The provisions of this Section shall not in any way limit the Company’s obligations pursuant
to Section 6 or Schedule 1 hereto.
4) The following definitions shall apply to this Agreement:

5)

6)
7)

8)
9)

“Transaction” shall mean (x) any transaction or series of transactions that constitute a
recapitalization or restructuring of the equity and/or debt securities and/or other
indebtedness, obligations or liabilities of the Company, including accrued and/or accreted
interest thereon, which are outstanding or (y) any disposition which results in the effective
sale, transfer or other disposition of ownership or control over a significant portion of one or
more of the principal businesses or operations of the Company.
“Obligations” shall mean the debt obligations of Medley LLC pursuant to (x) its 6.875% Notes
due 2026 and (y) its 7.25% Notes due 2024; and any other debt obligations or claims as the
Company may designate to B. Riley in writing, including, without limitation, senior debt, junior
debt, trade claims, general unsecured claims, and preferred stock.
B. Riley is acting as an independent contractor under this Agreement, and not in any other capacity
including, without limitation, as a fiduciary, and any duties arising out of its engagement shall be
owed solely to the Company. Except as set forth in Schedule 1, nothing in this Agreement is
intended to confer on any other person (including, without limitation, stockholders, employees or
creditors of the Company) any rights or remedies hereunder or by reason hereof. The Company
agrees that any information or documentation provided to the Company by B. Riley, and any
analyses based upon such information and documentation, is owned exclusively by B. Riley. This
Agreement shall not be deemed to transfer any ownership rights in such information and/or
documentation to the Company, including but not limited to intellectual property rights, nor shall
any license, express or implied, be granted to the Company under this Agreement.
The Company agrees to the indemnification and other agreements set forth on Schedule 1 hereto,
which is hereby incorporated by reference.
The Company agrees that during the Term, it will not contact or solicit any acquirors, investors
institutions, debtholders or other entities with respect to a potential Transaction without B. Riley’s
knowledge. The Company will also promptly inform B. Riley of any discussions it has or of any
inquiry it may receive concerning a potential Transaction.
During the Term and the Tail Period, neither the Company nor any of its affiliates shall circumvent
B. Riley to avoid paying the Transaction Fee due hereunder.
The term of B. Riley’s engagement hereunder (the “Term”) shall be for 6 months commencing on
the date of execution of this Agreement; provided, however, that either party may terminate the Term
at any time solely upon 10 days written notice to the other party. Sections 2 through 6, 8 through
13, 15 through 17 and 20 of this Agreement, the representations, warranties and
acknowledgements in Sections 18 and 19 of this Agreement and Schedule I of this Agreement
shall survive any termination of the Term. With respect to the expenses payable by the Company
pursuant to Section 3, upon termination of the Term, B. Riley shall be entitled to collect all such
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actual expenses accrued through the date of termination in accordance with the terms of Section
3.
10) The Company acknowledges that B. Riley is a full service securities firm engaged, either directly
or through its affiliates, in various activities, including securities trading, corporate finance,
investment management and brokerage activities. In the ordinary course of these activities, B.
Riley and its affiliates may actively trade in the debt and equity securities (or related derivative
securities) of other companies which may be the subject of the engagement contemplated by this
Agreement for their own account and for the accounts of their customers and may at any time
hold long and short positions in such securities, subject to any restrictions under applicable
securities laws when B. Riley or any of its affiliates are in possession of material nonpublic
information involving the Company. B. Riley and its affiliates may have and may continue to have
investment banking, broker-dealer and other relationships with parties outside of this engagement
pursuant to which B. Riley may acquire information of interest to the Company. B. Riley shall
have no obligation to disclose such information to the Company or to use such information in
connection with its efforts hereunder.
11) The Company agrees that B. Riley will have the right to use the Company’s name, trademark and
logo for the purposes of announcements, press releases and advertisements related to the
completion of the Transactions contemplated herein.
12) The Company represents and warrants to B. Riley that there are no brokers, representatives or
other persons which have an interest in compensation due to B. Riley from any transaction
contemplated herein or that any other agreements of like nature are in force or conflict with this
Agreement. Each party to this Agreement acknowledges that no representations, inducements, or
agreements, orally or otherwise, have been made by any party, or anyone acting on behalf of any
party, which are not embodied herein, and that this Agreement (including the schedules and
attachments hereto) embodies the entire agreement and understanding between the parties hereto
and supersedes all prior agreements and understandings relating to the subject matter hereof,
including that certain engagement letter dated January 7, 2021. If any provision of this Agreement
is determined to be invalid or unenforceable in any respect, that provision will be deemed modified
or, if necessary, rescinded in order to be valid and enforceable, and all other provisions of this
Agreement will continue and remain in full force and effect.
13) The benefits of this Agreement shall, together with Schedule 1 hereto, inure to the benefit of
respective successors and assigns of the parties hereto and of the Indemnified Parties (as defined
in Schedule 1) hereunder and their successors and assigns and representatives, and the obligations
and liabilities assumed in this Agreement by the parties hereto shall be binding upon their
respective successors and assigns; provided that the Company may not assign this Agreement
without the prior written consent of B. Riley.
14) In effecting any Transaction, the Company and B. Riley agree to comply in all material respects
with applicable provisions of the Securities Act of 1933, as amended, the rules and regulations
promulgated thereunder and any applicable state laws and requirements, as well as any federal,
state or foreign judicial decisions or opinions related thereto.
15) IN NO EVENT SHALL B. RILEY, OR ANY OTHER AGENT, AFFILIATE, OR
CONTRACTOR OF B. RILEY, BE LIABLE TO THE COMPANY FOR ANY
INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES (I.E., LOST
PROFITS) ARISING OUT OF, OR IN CONNECTION WITH, THIS AGREEMENT,
WHETHER OR NOT SUCH PARTY WAS ADVISED OF THE POSSIBILITY OF SUCH
DAMAGE. THE COMPANY FURTHER AGREES THAT THE LIABILITY LIMIT OF B.
RILEY AND ITS AFFILIATES, AGENTS, OR CONTRACTORS SHALL IN NO EVENT
BE GREATER THAN THE AGGREGATE DOLLAR AMOUNT WHICH THE COMPANY

A B. Riley Financial Company | www.brileyfin.com | NASDAQ: RILY

5

Case 21-10526-KBO

Doc 88-1

Filed 04/06/21

Page 14 of 18
Engagement Letter
March 24, 2021

PAID DURING THE TERM, INCLUDING ANY REASONABLE ATTORNEYS’ FEES
AND COURT COSTS.
16) This Agreement, all aspects of the relationship created by this engagement and any other
agreements relating to the engagement shall be governed by and construed in accordance with the
laws of the State of New York applicable to contracts made and to be performed therein and, in
connection therewith, the parties hereto consent to the exclusive jurisdiction of the Supreme Court
of the State of New York sitting in New York County or the United States District Court for the
Southern District of New York sitting in New York County and agrees to venue in such courts.
Notwithstanding the foregoing, solely for purposes of enforcing the Company’s obligations under
Schedule I hereto, the Company consents to personal jurisdiction, service and venue in any court
proceeding in which any claim relating to or arising out of this engagement is brought by or against
any Indemnified Person. B. RILEY AND THE COMPANY EACH HEREBY AGREES TO
WAIVE ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO ANY CLAIM,
COUNTERCLAIM OR ACTION ARISING OUT OF OR RELATING TO THIS
ENGAGEMENT.
17) All notices, demand or other communications given hereunder shall be in writing and shall be
deemed to have been duly given when delivered in person, upon oral or written acknowledgment
of receipt thereof when transmitted by email transmission, on the business day after being sent by
nationally recognized overnight courier service, or on the third calendar day after being mailed by
United States registered or certified mail, return receipt requested, postage prepaid, to the
addresses herein above first mentioned or to such other addresses as any party hereto shall
designate to the other for such purpose.
18) B. Riley is not, in any manner, providing legal services or legal advice to the Company.
Furthermore, the Company agrees and acknowledges that B. Riley is not an advisor as to tax,
accounting or regulatory matters in any jurisdiction.
19) The Company represents that it is a sophisticated business enterprise that has retained B. Riley for
the limited purposes set forth in this Agreement, and the parties acknowledge and agree that their
respective rights and obligations are contractual in nature. Each party disclaims any intention to
impose fiduciary obligations on the other by virtue of the engagement contemplated by this
Agreement.
20) The prevailing party in any dispute relating to or arising from this Agreement shall have the right
to collect from the other party its reasonable costs and attorneys’ fees.
21) This Agreement may be executed in counterparts, each of which shall be deemed an original, but
which together shall be considered a single instrument. Facsimile and .pdf signatures to this
Agreement shall be acceptable and binding.
[Remainder of page intentionally left blank; signature page follows]
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B. Riley is delighted to accept this engagement and looks forward to working with you. Please
confirm that the foregoing correctly sets forth our agreement by signing this letter in the space
provided, whereupon this letter shall be a binding agreement as of the date first above written.
B. RILEY SECURITIES, INC.

By: Adam M. Rosen
Name: Adam M. Rosen
Title: Managing Director
AGREED:
MEDLEY LLC

By: /s/ Richard T. Allorto, Jr.
Name: Richard T. Allorto, Jr.
Title: Chief Financial Officer
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Schedule 1
The Company agrees to indemnify and hold harmless B. Riley and its affiliates (as defined in Rule 405
under the Securities Act of 1933, as amended) and their respective directors, officers, members, managers,
employees, agents and controlling persons (B. Riley and each such person being an “Indemnified Party”) from
and against all losses, claims, damages and liabilities (or actions, including shareholder actions, in respect
thereof), joint or several, to which such Indemnified Party may become subject under any applicable federal or
state law, or otherwise, which are related to or result from the performance by B. Riley of the services
contemplated by or the engagement of B. Riley pursuant to this Agreement and will promptly reimburse any
Indemnified Party for all reasonable expenses (including reasonable counsel fees and expenses) as they are
incurred in connection with the investigation of, preparation for or defense arising from any threatened or
pending claim, whether or not such Indemnified Party is a party and whether or not such claim, action or
proceeding is initiated or brought by the Company. The Company will not be liable to any Indemnified Party
under the foregoing indemnification and reimbursement provisions, (i) for any settlement by an Indemnified
Party effected without its prior written consent (not to be unreasonably withheld); or (ii) to the extent that any
loss, claim, damage or liability is found in a final, non-appealable judgment by a court of competent jurisdiction
to have resulted primarily from B. Riley’s willful misconduct or gross negligence. The Company also agrees
that no Indemnified Party shall have any liability (whether direct or indirect, in contract or tort or otherwise) to
the Company or its security holders or creditors related to or arising out of the engagement of B. Riley pursuant
to, or the performance by B. Riley of the services contemplated by, this Agreement except to the extent that
any loss, claim, damage or liability is found in a final, non-appealable judgment by a court of competent
jurisdiction to have resulted primarily from B. Riley’s willful misconduct or gross negligence.
Promptly after receipt by an Indemnified Party of notice of any intention or threat to commence an
action, suit or proceeding or notice of the commencement of any action, suit or proceeding, such Indemnified
Party will, if a claim in respect thereof is to be made against the Company pursuant hereto, promptly notify the
Company in writing of the same. In case any such action is brought against any Indemnified Party and such
Indemnified Party notifies the Company of the commencement thereof, the Company may elect to assume the
defense thereof, with counsel reasonably satisfactory to such Indemnified Party, and an Indemnified Party may
employ counsel to participate in the defense of any such action provided, that the employment of such counsel
shall be at the Indemnified Party’s own expense, unless (i) the employment of such counsel has been authorized
in writing by the Company, (ii) the Indemnified Party has reasonably concluded (based upon advice of counsel
to the Indemnified Party) that there may be legal defenses available to it or other Indemnified Parties that are
different from or in addition to those available to the Company, or that a conflict or potential conflict exists
(based upon advice of counsel to the Indemnified Party) between the Indemnified Party and the Company that
makes it impossible or inadvisable for counsel to the Indemnifying Party to conduct the defense of both the
Company and the Indemnified Party (in which case the Company will not have the right to direct the defense
of such action on behalf of the Indemnified Party), or (iii) the Company has not in fact employed counsel
reasonably satisfactory to the Indemnified Party to assume the defense of such action within a reasonable time
after receiving notice of the action, suit or proceeding, in each of which cases the reasonable fees, disbursements
and other charges of such counsel will be at the expense of the Company; provided, further, that in no event shall
the Company be required to pay fees and expenses for more than one firm of attorneys (in addition to local
counsel) representing Indemnified Parties unless the defense of one Indemnified Party is unique or separate
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from that of another Indemnified Party subject to the same claim or action. Any failure or delay by an
Indemnified Party to give the notice referred to in this paragraph shall not affect such Indemnified Party’s right
to be indemnified hereunder, except to the extent that such failure or delay causes actual harm to the Company,
or prejudices its ability to defend such action, suit or proceeding on behalf of such Indemnified Party.
If the indemnification provided for in this Agreement is for any reason held unenforceable by or
unavailable to an Indemnified Party, the Company agrees to contribute to the losses, claims, damages and
liabilities for which such indemnification is held unenforceable or unavailable (i) in such proportion as is
appropriate to reflect the relative benefits to the Company, on the one hand, and B. Riley, on the other hand,
of any Transaction as contemplated whether or not such Transaction is consummated or, (ii) if (but only if) the
allocation provided for in clause (i) is for any reason unenforceable or unavailable, in such proportion as is
appropriate to reflect not only the relative benefits referred to in clause (i) but also the relative fault of the
Company, on the one hand, and B. Riley, on the other hand, as well as any other relevant equitable
considerations. The Company agrees that for the purposes of this paragraph the relative benefits to the
Company and B. Riley of any Transaction as contemplated shall be deemed to be in the same proportion that
the total value received or contemplated to be received by the Company or its shareholders, as the case may be,
as a result of or in connection with such Transaction bear to the fees paid or to be paid to B. Riley under this
Agreement. Notwithstanding the foregoing, the Company expressly agrees that B. Riley shall not be required
to contribute any amount in excess of the amount by which fees paid B. Riley hereunder (excluding
reimbursable expenses), exceeds the amount of any damages which B. Riley has otherwise been required to pay.
The Company will not settle, compromise or consent to the entry of any judgment in any pending or
threatened claim, action or proceeding in respect of which indemnification or contribution could be sought
under the provisions of this Agreement, whether or not any Indemnified Party is an actual or potential party to
such claim, action or proceeding, without B. Riley’s prior written consent, which consent shall not be
unreasonably withheld in the case of any claim, action or proceeding involving only the payment of money
damages), unless such settlement, compromise or consent (i) includes an unconditional release of each
Indemnified Party from all liability in any way related to or arising out of such claim, action or proceeding and
(ii) does not impose any actual or potential liability upon any Indemnified Party and does not contain any factual
or legal admission by or with respect to any Indemnified Party or any adverse statement with respect to the
character, professionalism, due care, loyalty, expertise or reputation of any Indemnified Party or any action or
inaction by any Indemnified Party. The Company’s recourse with respect to any liability or obligation of B.
Riley hereunder shall be limited to the assets of B. Riley, and the Company shall have no recourse against, and
expressly waives its right to bring any claim against, any other Indemnified Party or any of their assets.
In the event that an Indemnified Party is requested, authorized by the Company, or required to appear
as a witness in any action brought by or on behalf of or against the Company in which such Indemnified Party
is not named as a defendant, the Company agrees to promptly reimburse B. Riley on a monthly basis for all
expenses incurred by it in connection with such Indemnified Party’s appearing and preparing to appear as such
a witness, including, without limitation, the reasonable fees and disbursements of its legal counsel. In addition
to any reimbursed fees, expenses or costs outlined hereunder, B. Riley shall also receive from the Company
cash compensation of $2,000.00 per person, per day, plus reasonable out-of-pocket expenses and costs should
B. Riley be required to provide testimony in any formal or informal proceeding regarding the Company.
If multiple claims are brought, at least one for which indemnification is permitted under applicable law
and provided for under this Agreement, the Company agrees that any judgment or arbitration award shall be
conclusively deemed to be based on claims as to which indemnification is permitted and provided for, except
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to the extent the judgment or arbitration award expressly states that it, or any portion thereof, is based solely
on a claim as to which indemnification is not available.
Prior to entering into any agreement or arrangement with respect to, or effecting, any merger, statutory
exchange or other business combination or proposed sale or exchange, dividend or other distribution or
liquidation of all or a significant portion of its assets in one or a series of transactions or any significant
recapitalization or reclassification of its outstanding securities that does not directly or indirectly provide for
the assumption of the obligations of the Company set forth herein, the Company will promptly notify B. Riley
in writing thereof and, if requested by B. Riley, shall arrange in connection therewith alternative means of
providing for the obligations of the Company set forth herein on terms and conditions satisfactory to B. Riley.
The foregoing provisions of this Schedule 1 are in addition to rights B. Riley may have at common law
or otherwise, shall inure to the benefit of the Indemnified Parties and their respective successors and assigns
and shall be binding on any successor or assign of the Company and successors or assigns to the Company’s
business or assets. The provisions of this Schedule 1 shall apply to any amendments, modifications or future
additions to the engagement described in this Agreement and related activities prior to the date of this
Agreement and shall remain in full force and effect notwithstanding any termination or expiration of this
Agreement.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

Chapter 11

Medley LLC, 1

Case No. 21-10526 (KBO)
Debtor.

DECLARATION OF ADAM M. ROSEN IN SUPPORT OF DEBTOR’S APPLICATION,
PURSUANT TO §§ 327 AND 328 OF THE BANKRUPTCY CODE, FOR AN ORDER
AUTHORIZING DEBTOR TO EMPLOY AND RETAIN B. RILEY SECURITIES, INC.
AS ITS INVESTMENT BANKER NUNC PRO TUNC TO MARCH 7, 2021
I, Adam Rosen, declare pursuant to 28 U.S.C. §1746 under penalty of perjury under the
laws of the United States of America, that to the best of my knowledge, information and belief,
the following is true and correct:
1.

I am a Managing Director at B. Riley Securities, Inc. (“B. Riley Securities”), an

investment bank which has its principal office at 11100 Santa Monica Blvd., Suite 800 Los
Angeles, CA 90025. I have been retained as the investment banker to Medley LLC (the “Debtor”)
and submitting this Declaration in that capacity.
2.

I have been a Managing Director at B. Riley since April 2016. Prior to joining B.

Riley, I was a Director at PricewaterhouseCoopers LLP from 2009 to 2016. I have over 16 years
of experience in the field of rendering financial advisory and corporate finance related services in
bankruptcy, workouts and restructuring transactions. During the course of my career, I have
advised debtors, creditors and acquirors in financial restructurings, distressed mergers and
acquisitions and raised capital for troubled companies. I received my M.B.A. from Fordham
University and B.S. from Union College.

The last four digits of the Debtor’s taxpayer identification number are 7343. The Debtor’s principal executive office
is located at 280 Park Avenue, 6th Floor East, New York, New York 10017.
1
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I am authorized to make this Declaration on behalf of B. Riley Securities in support

of the proposed employment and retention of B. Riley Securities as investment banker to the
Debtor, to perform services as set forth in the Application of the Debtor, Pursuant To §§ 327 and
328 of The Bankruptcy Code, For An Order Authorizing Debtor To Employ B. Riley Securities,
Inc. As Its Investment Banker Nunc Pro Tunc To March 7, 2021 (the “Application”).2
4.

I submit this Declaration in compliance with sections 327(a), 328(a) and 1107 of

the Bankruptcy Code and to provide the disclosure required under Rule 2014(a) and 2016 of the
Bankruptcy Rules, and Rules 2014-1, 2016-1 and 2016-2 of the Local Rules.
5.

Unless otherwise stated, all matters set forth in this declaration (this “Declaration”)

are based on my personal knowledge, my review of relevant documents, personal information
supplied to me by other professionals at B. Riley Securities, or my views, including as based upon
my experience and knowledge of the Debtor’s business and financial condition. If I were called
to testify, I would testify competently to the facts discussed herein.
DISINTERESTEDNESS
A.

B. Riley’s Corporate Structure

6.

B. Riley Securities is a direct, wholly owned subsidiary of B. Riley Financial, Inc.

(NASDAQ: RILY), a publicly traded, diversified financial services firm. B. Riley Financial, Inc.
and its subsidiaries provide collaborative financial services and solutions through the following
entities:
(a)
B. Riley Securities is a leading, full-service investment bank providing
financial advisory, corporate finance, research, securities lending and sales and trading
services to corporate, institutional and high net worth individual clients. B. Riley
Securities, (fka B. Riley FBR) was formed in November 2017 through the merger of B.

2

Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Application.
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Riley & Co, LLC and FBR Capital Markets & Co., which the Company acquired in June
2017.
(b)
B. Riley Wealth Management, Inc. (“B. Riley Wealth Management”)
provides comprehensive wealth management and brokerage services to individuals and
families, corporations and non-profit organizations, including qualified retirement plans,
trusts, foundations and endowments. B. Riley Wealth Management was formerly
Wunderlich Securities, Inc., which the Company acquired on July 3, 2017 and changed the
name in June 2018.
(c)
B. Riley Capital Management, LLC, a Securities and Exchange
Commission (“SEC”) registered investment advisor, which includes:
(i)
B. Riley Asset Management, an advisor to certain private funds and
to institutional and high net worth investors.
(ii)
Great American Capital Partners, LLC (“GACP”), the general
partner of two private funds, GACP I, L.P. and GACP II, L.P., both direct lending
funds that provide senior secured loans and second lien secured loan facilities to
middle market public and private U.S. companies.
(d)
Services:

B. Riley Financial, Inc.’s subsidiaries doing business as B. Riley Advisory

(i)
GlassRatner Advisory & Capital Group LLC dba B. Riley Advisory
Services, a specialty financial advisory services firm that provides consulting
services to shareholders, creditors and companies, including due diligence, fraud
investigations, corporate litigation support, crisis management and bankruptcy
services.
(ii)
Great American Group Advisory and Valuation Services, LLC dba
B. Riley Advisory Services, a leading provider of appraisal and valuation services
for asset-based lenders, private equity firms and corporate clients.
(e)
B. Riley Retail Solutions, LLC (fka Great American Group, LLC), a leading
provider of asset disposition and auction solutions to a wide range of retail and industrial
clients.
B. Riley Real Estate, LLC is a leader in all aspects of commercial real estate restructuring.
(f)
B. Riley Financial, Inc. and its subsidiaries also pursue a strategy of
investing in or acquiring companies which they believe have attractive investment return
characteristics. B. Riley Financial, Inc. acquired United Online, Inc. (“UOL” or “United
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Online”) on July 1, 2016 and magicJack VocalTec Ltd. (“magicJack”) on November 14,
2018 as part of our principal investment strategy.
(i)
UOL is a communications company that offers consumer
subscription services and products, consisting of Internet access services and
devices under the NetZero and Juno brands primarily sold in the United States.
(ii)
magicJack is a Voice over IP (“VoIP”) cloud-based technology and
services communications provider.
(g)
BR Brand, in which the Company owns a majority interest, provides
licensing of a brand investment portfolio. BR Brand owns the assets and intellectual
property related to licenses of six brands: Catherine Malandrino, English Laundry, Joan
Vass, Kensie Girl, Limited Too and Nanette Lepore.
(h)
On November 14, 2018, B. Riley Financial, Inc. entered into an agreement
to acquire shares of National Holdings Corporation (“National Holdings”), a Nasdaq-listed
issuer. The merger was completed in first quarter of 2021. National Holdings, now a wholly
owned subsidiary of B. Riley Financial, Inc., offers a sophisticated wealth management
and financial planning platform designed to provide clients with a full suite of services
including brokerage, insurance and tax preparation and advisory services. National
Securities, its investment banking group, specializes in providing IPO, syndicate and preIPO investment opportunities for qualified clients.
7.

B. Riley Securities is a separate legal entity and obverses all legal formalities

between entities. B. Riley Securities adheres to all confidentially obligations across entities with
respect to client information. B. Riley Securities personnel do not have access to the files of other
business lines, nor do other business lines have access to B. Riley Securities files.
B.

Interested Party Review

8.

To the best of my knowledge, information, and belief after reasonable inquiry, B.

Riley Securities is a “disinterested person” within the meaning of section 101(14) of the
Bankruptcy Code, and (ii) B. Riley Securities has no connection to the Debtor, its creditors or
parties in interest in this Chapter 11 Case.
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The review of the interested parties described in this Declaration was conducted by

B. Riley Securities pursuant the following procedures.
10.

Schedule 1 to this Declaration consists of the “List of Interested Parties” provided

to B. Riley by the Debtor for purposes of running a check for the existence of any possible conflicts
or connections. The List of Interested Parties includes equity security holders, unsecured creditors,
trade vendors, regulatory agencies, taxing authorities, certain contract counterparties, litigation
parties, the Delaware Bankruptcy Judges and Office of the United States Trustee, Region 3,
Wilmington, DE Office, Key Personnel. B. Riley has compared the persons and entities listed on
Schedule 1 attached to this Declaration to its records to determine the existence of any possible
conflicts or connections.
11.

As part of our check for the existence of any possible conflicts or connections, we

checked the internal databases of B. Riley Financial, Inc. and its subsidiaries to determine whether
there are any potential conflicts.
12.

In addition, all of B. Riley’s principals were e-mailed the list contained in Schedule

1, which included persons in corporate senior management, finance, accounting, compliance and
legal departments, as well as managers at our above-described investment banking, retail, real
estate, appraisal, advisory, liquidation and wealth and capital management affiliates. Each
principal was asked to review the List of Interested Parties and to identify and describe any
connections or relationships with such persons or entities. Based on this process, it is my
understanding that the overall design and implementation of B. Riley’s current procedures
provides a reasonable level of comfort to B. Riley Securities and B. Riley Financial, Inc. that
relationships and potential conflicts will be identified. The results of this review process are
disclosed in the paragraphs below.
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B. Riley notes that, as part of its diverse practice, B. Riley and its affiliates are

involved numerous cases, proceedings, transactions and engagements, with, among other market
participants, professionals, advisors, banks and other lenders, landlords, restructuring firms,
liquidation firms, vendors, insurance carriers and brokers, operating companies, and equity and/or
debt holders, some of whom may be involved in these proceedings, may represent parties-ininterest in these cases listed on Schedule 1 and/or may be parties-in-interest in these cases. Except
as disclosed herein, none of these ordinary course interactions are believed to be matters directly
connected or relating to the Debtor or this Chapter 11 Case, nor does B. Riley believe that any of
these interactions will interfere with or impair B. Riley’s activities, actions, responsibilities or
objectives in these cases.
14.

Without limiting the generality of the foregoing disclosure, B. Riley discloses the

known connections with the creditors, affiliates and contract counterparties of the Debtor om the
paragraphs below.
15.

It is possible that one or more professional services firms engaged by the Debtor or

other parties-in-interest have previously represented B. Riley or its affiliates in matters unrelated
to the Debtor or this chapter 11 cases. Any such professional services firm involvement with B.
Riley and its affiliates is unrelated to the Debtors and these chapter 11 cases and to the best of my
knowledge, is not material to such professional’s business. To the best of my knowledge and based
on responses provided by B. Riley’s principals were e-mailed the list contained in Schedule 1, on
matters unrelated to the Debtor, B. Riley and/or its affiliates have engaged following professional
services firms listed on Schedule 1: Gibson Dunn & Crutcher LLP, Lowenstein Sandler LLP, Paul
Hastings LLP, PricewaterhouseCoopers LLP, and Winston & Strawn LLP.
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In addition, my father, Kenneth A. Rosen, is an equity partner at Lowenstein

Sandler, proposed reorganization counsel to the Debtor. All of these matters, however, are wholly
unrelated to the Chapter 11 Case.
17.

To the best of my knowledge, on matters unrelated to the Debtor, B. Riley and/or

its affiliates B. Riley and its subsidiaries and affiliates have provide due diligence, asset appraisal,
consultation, enterprise valuation, and/or field exam services in the ordinary course of business to
many lenders, investors, and other market participants, some of whom may be creditors, equity
security holders and other parties in interest in the Chapter 11 Case, including, without limitation:
Eversheds Sutherland (US) LLP; City National Bank; Crystal & Company; U.S. Bank National
Association; Vornado Realty Trust; Sierra Income Corporation; and SIC Advisors Strategic
Capital Advisory Services.
18.

B. Riley and its subsidiaries and affiliates also serve clients across a broad range of

industries, functions, and geographies, and, within industries, serve competitors and do so in a
manner that protects the confidentiality of each client’s information (including the confidentiality
of the engagement itself). Thus, B. Riley and its subsidiaries and affiliates may have in the past
provided services for, may presently be providing services for, and may in the future provide
services for entities that are determined to be creditors, equity security holders and other parties in
interest in the Chapter 11 Case. However, to the best of my current knowledge, subject to the
disclosures set forth herein, such services do not focus on direct commercial relationships or
transactions between such companies and the Debtor.
19.

As I explain above, B. Riley Securities, (fka B. Riley FBR) was formed in

November 2017 through the merger of B. Riley & Co, LLC and FBR Capital Markets & Co.
(“FBR”), which B. Riley acquired in June 2017. Before the acquisition by B. Riley, FBR served
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as one of the Joint Book-Running Managers on the Debtor’s 2024 Notes3 and the 2026 Notes4 that
the Debtor issued and that are outstanding due 2024 and 2026. The employees of FBR who worked
on the offering of the 2024 Notes and 2026 Notes will not be members of the B. Riley engagement
team advising the Debtor in the Chapter 11 Case.
20.

U.S. Bank National Association serves as trustee on four separate series of

unsecured notes issued by B. Riley Financial, Inc. currently outstanding.
21.

I do not believe that any of these matters represent an interest materially adverse to

the interests of unsecured creditors or otherwise create a conflict of interest regarding the Debtor
or the Chapter 11 Case.
22.

To the best of my knowledge, information, and belief, insofar as I have been able

to ascertain after reasonable inquiry, none of B. Riley or any affiliate has been retained to assist
any entity or person other than the Debtor on matters relating to, or in direct connection with, the
Chapter 11 Case. B. Riley and its affiliates will, however, continue to provide professional
services to entities or persons that may be creditors or equity security holders of the Debtor or
interested parties in the Chapter 11 Case; provided that such services do not relate to, or have any
direct connection with, the Chapter 11 Case or the Debtor.
23.

I am not related or connected to and, to the best of my knowledge, based on the

Conflicts Check, no other professional of B. Riley who will work on this engagement is related or

“2024 Notes” means the senior unsecured notes with a maturity date of January 20, 2024 issued by Medley LLC
pursuant to the certain indenture agreement (as may be amended, restated, supplemented, or otherwise modified from
time to time) dated August 9, 2016, between Medley LLC, as issuer, and U.S. Bank National Association, as trustee,
that governs the 2024 Notes.
3

“2026 Notes” means the senior unsecured notes with a maturity date of August 15, 2026 issued by Medley LLC
pursuant to the certain indenture agreement (as may be amended, restated, supplemented, or otherwise modified from
time to time) dated August 9, 2016, between Medley LLC, as issuer, and U.S. Bank National Association, as trustee,
that governs the 2026 Notes.
4

-812802891/1

Case 21-10526-KBO

Doc 88-2

Filed 04/06/21

Page 10 of 21

connected to, any United States Bankruptcy Judge for the District of Delaware or any employee
in the Office of the United States Trustee for Region 3.
24.

B. Riley has not shared or agreed to share any of its compensation from the Debtor

with any other person, other than as permitted by section 504 of the Bankruptcy Code. No promises
have been received by B. Riley as to compensation in connection with the Chapter 11 Case, other
than as may be set forth in the Engagement Letter.
25.

Accordingly, except as otherwise set forth herein, insofar as I have been able to

determine, neither B. Riley, I, nor any employee of B. Riley who will work on this engagement
represents any other interest adverse to the Debtor or its estate. B. Riley is a “disinterested person”
as that term is defined in Bankruptcy Code section 101(14), as modified by section 1107(b), in that
B. Riley and its respective professionals and employees who will work on the engagement:

26.

(a)

are not creditors, equity security holders, or insiders of the Debtor;

(b)

were not, within two years before the date of filing of the Debtor’s chapter
11 petition, a director, officer or employee of the Debtor; and

(c)

do not have an interest materially adverse to the interest of the Debtor’s
estate or any class of creditors or equity security holders, by reason of any
direct or indirect relationship to, connection with, or interest in, the Debtor,
or for any other reason.

Continued inquiry will be made following the filing this Declaration by undertaking

the same procedures described herein on a periodic basis. Also, the information listed on Schedule
1 may be updated or may change during the pendency of the case. To the extent that any new
relevant facts or relationships bearing on the matters described herein during the period of B.
Riley’s retention are discovered or arise, or the information listed on Schedule 1 is updated and
requires new or additional disclosures, B. Riley, or I, will use reasonable efforts to file promptly a
supplemental declaration, as required by Bankruptcy Rule 2014(a).
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Notwithstanding any statement to the contrary in the Engagement Letter, B. Riley

Securities does not trade or have positions in debt or equity securities of the Debtors or any known
potential purchaser entities.
TERMS OF ENGAGEMENT AND PREPETITION RELATIONSHIP
28.

On January 7, 2021, B. Riley entered into an engagement agreement with Medley

LLC (now the Debtor), to provide investment banking services to the company. Once Medley LLC
determined that it would file for chapter 11 protection, the company and I began to discuss the
amending certain terms of B. Riley’s engagement in order to address the company’s needs once it
filed for bankruptcy. On March 24, 2021, B. Riley and the Debtor entered into the Engagement
Letter, which serves “to amend, restate and supersede that certain engagement letter dated January
7, 2021 in its entirety.” The Engagement Letter governs the relationship between the Debtor and
B. Riley effective as of March 7, 2021. B. Riley has continuously provided services to the Debtor
from and after the Petition Date.
29.

The terms of B. Riley Securities’ engagement as the Debtor’s investment banker

are accurately described in the Engagement Letter, a true and correct copy of which is attached as
Exhibit 1 to the Proposed Order.
30.

Under the Engagement Letter, in consideration for the compensation contemplated

thereby, B. Riley has provided and has agreed to continue to provide the following services if
approved by the Court:5
(a)

assist in the evaluation of the Company’s businesses and prospects;

5

The summaries of the Engagement Letter contained in the Application are provided for purposes of convenience
only. The Engagement Letter controls in the event of any inconsistency between the summaries contained in the
Application and the terms and provisions of the Engagement Letter. Capitalized terms not otherwise defined herein
have the meaning given to them in the Engagement Letter.
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(b)
assist in the development of the Company’s long-term business plan and
related financial projections;
(c)
assist in the development and presentation of financial data and
presentations to the Company’s Board of Directors and, except to the extent required to comply
with the (3)(a)(9) Exemption, various stakeholders and other third parties;
(d)
analyze various scenarios and the potential impact of these scenarios on the
recoveries of those stakeholders impacted thereby;
(e)

provide strategic advice with regard to any proposed Transaction;

(f)

evaluate alternative capital structures;

(g)
participate in negotiations among the Company and its stakeholders, except
to the extent required to comply with the (3)(a)(9) Exemption;
(h)

value securities offered or purchased by the Company in connection with a

Transaction;
(i)
assist the Company in identifying potential investors, targets or parties in
interest to a Transaction and with due diligence;
(j)
assist and advise the Company concerning the terms, conditions and impact
of any proposed Transaction;
(k)
assist in selecting any third-party solicitation or information agent in the
Transaction, as the case may be, and coordinating with such agent to execute the proposed
transaction;
(l)
advise and attend meetings of the Company’s Board of Directors and,
except to the extent required to comply with the (3)(a)(9) Exemption, creditor groups, official
constituencies and other interested parties, as the Company and B. Riley determine to be necessary
or desirable; and
(m)
provide such other advisory services as are customarily provided in
connection with the analysis, structuring and negotiation of a Transaction, as requested and
mutually agreed among the parties.
31.

If the Debtor requests that B. Riley perform services not contemplated by the B.

Riley Engagement Letter, B. Riley and the Debtor will agree, in writing, on the terms for such
services, and the Debtor will seek the Court’s approval thereof.
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PROFESSIONAL COMPENSATION
32.

During the ninety (90) day period prior to the Petition Date, B. Riley Securities

received a total of $40,000 in fees for professional services rendered to the Debtor. The $40,000
in fees were comprised of: (i) a $20,000 monthly fee for the period from January 7, 2021 to
February 6, 2021; and (ii) a $20,000 monthly fee for the period from February 7, 2021 to March
6, 2021. As of the Petition Date, B. Riley did not hold a prepetition claim against the Debtor.
33.

As of the Petition Date, B. Riley did not hold claims against the Debtors for unpaid

compensation or expenses reimbursement.
34.

I understand that the Debtors seek to compensate B. Riley under the terms set forth

in the Engagement Letter, as described in the Application and herein, subject to the Court’s
approval. B. Riley will apply to the Court for approval of compensation for professional services
rendered and reimbursement of expenses incurred in connection with the cases in accordance with
the applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, the Local Rules, the
United States Trustee Guidelines for Reviewing Applications for Compensation and
Reimbursement of Expenses Filed Under 11 U.S.C. § 330 (the “U.S. Trustee Guidelines”), and
any applicable Orders of this Court relating to this Application or otherwise.
35.

15. In accordance with the terms of the Engagement Letter, B. Riley seeks to be

compensated in the case as follows (the “Fee and Expense Structure”):
(a)

Monthly Fee: In addition to the other fees provided for herein, upon the
first monthly anniversary of the date of the Engagement Letter (the
“Effective Date”), and on every monthly anniversary of the Effective Date
during the term of this Agreement, a nonrefundable fee of USD $50,000.00
(the “Monthly Fee”). Each Monthly Fee shall be earned upon B. Riley’s
receipt thereof in consideration of B. Riley performing services as described
in the Engagement Letter.

(b)

Restructuring Fee: A cash fee (the “Restructuring Transaction Fee”) equal
to $650,000 shall be earned and paid in full upon the earlier to occur of: (a)
-12-
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the date of confirmation of a plan of reorganization or liquidation under
Chapter 11 of the bankruptcy code pursuant to an order of the Court, e and
(b) closing of any Transaction (subject to any required Court approval).

36.

(c)

Tail Period: If a Transaction closes any time during the period of 12 months
following the effective date of termination of the Term (as defined below)
(the “Tail Period”) or the Company sends or receives a proposal or enters
into an agreement with respect to a potential Transaction during the Tail
Period and such Transaction is subsequently consummated, then the
Company shall pay to B. Riley the same Restructuring Transaction Fee that
would otherwise have been paid to B. Riley pursuant to clause (b) above, in
cash in full upon the closing of any Transaction (subject to any required
Court approval), irrespective of whether B. Riley has provided services
relating to such Transaction.

(d)

Expense Reimbursement: The Company shall reimburse B. Riley for its
reasonable and documented out-of-pocket and incidental expenses incurred
during the Term, including without limitation fees of outside legal counsel,
not to exceed $20,000.00. All fees and retainers due or payable are not
refundable. The provisions of this Section shall not in any way limit the
Company’s obligations pursuant to Section 6 or Schedule 1 hereto.

(e)

Term: The term of B. Riley’s engagement under the Engagement Letter
(the “Term”) shall be for 6 months commencing on the Effective Date,
unless terminated before then in accordance with the terms of the
Engagement Letter.

B. Riley has disclosed to the Debtor, and the Debtor has agreed, that B. Riley may

provide certain of its services hereunder through one or more of its affiliates or agents. Specifically,
B. Riley and the Debtor have agreed that B. Riley may utilize certain professionals of its affiliate,
Great American Group Advisory & Valuation Services, LLC dba B. Riley Advisory Services (“B.
Riley Advisory”), for services related to the asset and liability valuation portion of this
engagement. B. Riley and B. Riley Advisory are indirect wholly-owned subsidiaries of B. Riley
Financial, Inc. B. Riley will pay for all fees and expenses incurred by B. Riley Advisory out of its
Monthly Fee, directly to B. Riley Advisory, such that the Debtor shall not be charged for any costs
or expenses relating to services to be provided by B. Riley Advisory in connection with this
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engagement in amounts in excess of the Monthly Fee, unless the parties agree in writing, at a later
time, to expand the scope of B. Riley Advisory’s engagement in connection herewith.
37.

In addition to any fees payable to B. Riley, and whether or not the Debtor

consummates any Restructuring, B. Riley also seeks to be for all of its reasonable expenses as they
are incurred in entering into and performing services under the B. Riley Engagement Letter,
including the costs of B. Riley’s outside counsel (without the need for such legal counsel to be
retained as a professional in this Chapter 11 Case and without regard to whether such legal
counsel’s services satisfy section 330(a)(3)(c) of the Bankruptcy Code).
38.

B. Riley will maintain records in support of any actual, necessary costs and

expenses incurred in connection with the rendering of services in the cases. However, because: (a)
it is not the general practice of financial advisory firms such as B. Riley to keep detailed time
records similar to those customarily kept by attorneys; (b) B. Riley does not ordinarily keep time
records on a “project category” basis and is not required to do so under the Engagement Letter;
and (c) B. Riley is not being compensated on an hourly basis, B. Riley requests that it be required
to maintain records (in summary format) of the services rendered to the Debtors, including
summary descriptions of those services and the approximate time expended in providing those
services, tracked in half-hour increments, rather than in the tenth-of an-hour increments required
of other retained professionals. B. Riley will present such records to this Court in its fee
application(s).
39.

Moreover, I understand that B. Riley seeks to be excused from keeping time records

on a “project category” basis and for a waiver of any other timekeeping requirements not set forth
in the Application.
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I believe that the Fee and Expense Structure is consistent with, and typical of,

compensation arrangements entered into by B. Riley and other comparable firms in connection
with the rendering of similar services under similar circumstances.
REQUEST FOR APPROVAL OF INDEMNIFICATION PROVISIONS
41.

As part of the overall compensation payable to B. Riley under the Engagement

Letter, the Engagement Letter provides certain indemnification rights (the “Indemnification
Provision”) to B. Riley, its affiliates, and their respective officers, directors, members, managers,
employees, agents, and independent contractors. See Engagement Letter, ¶ 6 & Appendix I. These
provisions were fully negotiated by the Debtor and B. Riley at arm’s-length and in good faith, and
I submit that these indemnification and reimbursement provisions of the Engagement Letter are
reasonable. I also believe that the indemnification and other provisions in the Engagement Letter
are appropriate and reasonable for this type of engagement both out of court and in chapter 11
cases, and reflect the qualifications and limitations on indemnification provisions that are
customary in this district and other jurisdictions.
42.

I believe that the retention upon the terms and conditions set forth in the

Engagement Letter and herein is in the best interest of the estate and its creditors. B. Riley is well
suited to provide financial advisory and investment banking services to the Debtor in a costeffective and efficient manner, thereby allowing the Debtor to maximize the value of its assets to
the benefit of its creditors.
NO DUPLICATION OF SERVICES
43.

I understand that concurrently with filing of the Application, the Debtors have filed

or intend to file shortly, applications to employ other professionals in this case. I understand that
the Debtor may file applications to employ additional professionals in the case. Based on my
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understanding of the role in the case of these other professionals, I do not anticipate that B. Riley’s
services will overlap with the services the other professionals will provide. However, I will
monitor carefully the efforts of these other professionals and to coordinate with such professionals
to clearly delineate their respective duties in order to prevent duplication of effort or cost.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct.
Dated: April 6, 2021
New York, New York

By: /s/ Adam M. Rosen
Adam M. Rosen
Managing Director
B. Riley Securities, Inc.
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SCHEDULE 1
LIST OF INTERESTED PARTIES (PROVIDED BY DEBTOR)
Debtor:
Medley LLC
Equity Security Holders:
Freedom 2021, LLC
Medley Management, Inc.
Top 20 Unsecured Creditors:
U.S. Bank National Association (Indenture Trustee)
American Express
New York Stock Exchange
Strategic Capital Advisory Services
Berman Tabacco/Kathleen Mary Donovan-Maher
Consumer Litigation Associates/Leonard Anthony Bennett
Gravel & Shea PC/Matthew Bernard Byrne
Trade Vendors:
Alliance Advisors LLC
Andersen Tax LLC
B. Riley Securities
City National Bank
Corporation Services Company (CSC)
Cyrstal & Company
Enavate Managed Service Inc.
Eversheds Sutherland (US) LLP
Franchise Tax Board
Gibson Dunn & Crutcher LLP
Internal Revenue Service
Mediant Communications Inc.
Moody’s Investors Service
New Agency Partners
New York State Department of Taxation and Finance
NYC Department of Finance
NYS Department of Taxation and Finance
NYSE (NYSE Market (DE), Inc.
Patterson Belknap Webb & Tyler LLP
Paul Hastings LLP
Philadelphia Insurance Companies
Prager Metis CPAs, LLC
PricewaterhouseCoopers LLP
RDG Filings
RELX Inc. (d/b/a LexisNexis)
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RSM US LLP
Securities and Exchange Commission
Standard & Poor's Financial Services, LLC
TRAVELERS
Tribridge Holdings, LLC
ValleMakoff LLP
Winston & Strawn LLP
Workiva Inc.
Governmental/Regulatory Agencies:
Delaware Attorney General
Delaware Department of Justice
Delaware Division of Revenue Bankruptcy Service
Delaware Secretary of State
Delaware State of Treasury
Office of the United States Trustee Delaware
Securities and Exchange Commission
Securities and Exchange Commission – New York Office
U.S. Attorney for Delaware
Taxing Authorities:
CA Franchise Tax Board
California Attorney General
California Department of Tax and Fee Administration
California State Board of Equalization
Internal Revenue Service
New York Attorney General
New York State Dept of Taxation and Finance
Contract Counterparties:
Broadway 280 Park Fee LLC c/o SL Green Realty Corp
Broadway 280 Park Fee LLC c/o Vornado Office Management LLC
Brook Taube
Christopher Taube
Continental Casualty Company
Internal Revenue Service
Jeffrey Tonkel
John D. Fredericks
Medley Management Inc.
Percy Holdings, LLC
Richard Allorto
Samuel Anderson
Seth and Angie Taube Trust
Seth Taube
Sierra Income Corporation
2
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SIC Advisors
Strategic Capital Advisory Services
Vornado Realty Trust
Freedom 2021
Litigation Parties:
Proskauer Rose, LLP/Ronald D. Sernau, Esq.
Berman Tabacco/Kathleen Mary Donovan-Maher
Consumer Litigation Associates/Leonard Anthony Bennett
Gravel & Shea PC/Matthew Bernard Byrne
Delaware Bankruptcy Judges:
•
•
•
•
•
•
•

Chief Judge Christopher S. Sontchi
Judge John T. Dorsey
Judge Karen B. Owens
Judge Brendan L. Shannon
Judge Laurie Selber Silverstein
Judge Mary F. Walrath
Judge Ashley M. Chan

Office of the United States Trustee,
Region 3, Wilmington, DE Office, Key Personnel
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

T. Patrick Tinker
Lauren Attix
David Buchbinder
Linda Casey
Denis Cooke
Holly Dice
Shakima L. Dortch
Timothy J. Fox, Jr.
Diane Giordano
Christine Green
Benjamin Hackman
Nyanquoi Jones
Jane Leamy
Hannah M. McCollum
Joseph McMahon
James R. O'Malley
Michael Panacio
Linda Richenderfer

3
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Juliet Sarkessian
Richard Schepacarter
Edith A. Serrano
Rosa Sierra
Karen Starr
David Villagrana
Ramona Vinson
Dion Wynn
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

Chapter 11

Medley LLC, 1

Case No. 21-10526 (KBO)
Obj. Deadline: April 20, 2021 at 4:00 p.m. (ET)
Hearing Date: May 19, 2021 at 11:00 a.m. (ET)

Debtor.

NOTICE OF APPLICATION
PLEASE TAKE NOTICE that on April 6, 2021, the above-captioned Debtor and Debtor
in Possession filed the Application of Debtor Pursuant to §§ 327 and 328 of the Bankruptcy Code
for an Order Authorizing Debtor to Employ B. Riley Securities, Inc. as Its Investment Banker nunc
pro tunc to March 7, 2021 (the “Application”) with the United States Bankruptcy Court for the
District of Delaware (the “Bankruptcy Court”).
PLEASE TAKE FURTHER NOTICE that responses, if any, to the Application must be
in writing, in conformity with the Federal Rules of Bankruptcy Procedure and the Local Rules of
the United States Bankruptcy Court for the District of Delaware, filed with the Bankruptcy Court
and served upon the undersigned counsel so as to be received on or before April 20, 2021 at 4:00
p.m. (ET) (the “Objection Deadline”). At the same time, you must also serve a copy of the
response upon the Debtor’s proposed counsel:
Eric J. Monzo (DE Bar No. 5214)
Brya M. Keilson (DE Bar No. 4643)
MORRIS JAMES LLP
500 Delaware Avenue, Suite 1500
Wilmington, DE 19801
Telephone: (302) 888-6800
Facsimile: (302) 571-1750
E-mail: emonzo@morrisjames.com
E-mail: bkeilson@morrisjames.com

Robert M. Hirsh, Esq. (admitted pro hac vice)
Eric S. Chafetz, Esq. (admitted pro hac vice)
Phillip Khezri, Esq. (admitted pro hac vice)
LOWENSTEIN SANDLER LLP
1251 Avenue of the Americas
New York, NY 10020
Telephone: (973) 597-2500
Facsimile: (973) 597-2400
E-mail: rhirsh@lowenstein.com
E-mail: echafetz@lowenstein.co
E-mail: pkhezri@lowenstein.com

PLEASE TAKE FURTHER NOTICE THAT a hearing on the Application is scheduled
for May 19, 2021 at 11:00 a.m. prevailing Eastern Time before the Honorable Karen B. Owens,
United States Bankruptcy Court for the District of Delaware, 824 North Market Street, 6th Floor,
Courtroom #3, Wilmington, Delaware 19801. Please note that due to COVID-19, and in
accordance with this Court’s Fifth Amended Order Governing The Conduct Of Hearings Due to
The last four digits of the Debtor’s taxpayer identification number are 7343. The Debtor’s principal executive office
is located at 280 Park Avenue, 6th Floor East, New York, New York 10017.
1
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Coronavirus Disease 2019 (COVID-19) And Reconstituting Operations, the hearing shall be
conducted electronically.
IF NO OBJECTIONS ARE TIMELY FILED, SERVED, AND RECEIVED IN
ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF
REQUESTED IN CONNECTION WITH SUCH PLEADINGS WITHOUT FURTHER
NOTICE OR HEARING.
Dated: April 6, 2021

MORRIS JAMES LLP
/s/ Eric J. Monzo
Eric J. Monzo (DE Bar No. 5214)
Brya M. Keilson (DE Bar No. 4643)
500 Delaware Avenue, Suite 1500
Wilmington, DE 19801
Telephone: (302) 888-6800
Facsimile: (302) 571-1750
E-mail: emonzo@morrisjames.com
E-mail: bkeilson@morrisjames.com
-andRobert M. Hirsh, Esq. (admitted pro hac vice)
Eric S. Chafetz, Esq. (admitted pro hac vice)
Phillip Khezri, Esq. (admitted pro hac vice)
LOWENSTEIN SANDLER LLP
1251 Avenue of the Americas
New York, NY 10020
Telephone: (973) 597-2500
Facsimile: (973) 597-2400
E-mail: rhirsh@lowenstein.com
E-mail: echafetz@lowenstein.com
E-mail: pkhezri@lowenstein.com
Proposed Counsel to the Debtor
and Debtor-in-Possession

2
12802891/1

