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Docket #0118 Date Filed: 04/26/2021

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

Chapter 11

Medley LLC, 1

Case No. 21-10526 (KBO)
Obj. Deadline: May 10, 2021 at 4:00 p.m. (ET)
Hearing Date: May 18, 2021 at 1:00 p.m. (ET)

Debtor.

DEBTOR’S MOTION PURSUANT TO SECTION 362 OF THE BANKRUPTCY
CODE FOR ENTRY OF AN ORDER CONFIRMING THAT THE AUTOMATIC
STAY DOES NOT APPLY TO THE EXECUTIVE FIRST DIRECTORS
& OFFICERS LIABILITY POLICY OR THE PROCEEDS THEREOF
OR FOR STAY RELIEF TO THE EXTENT APPLICABLE
Medley LLC (the “Debtor”), the debtor and debtor-in-possession in the above-captioned
chapter 11 bankruptcy case (the “Chapter 11 Case”), hereby respectfully requests the entry of an
order, substantially in the form attached hereto as Exhibit A, pursuant to section 362(d)(1) of title
11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”) and Rule 4001 of
the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), stating that the automatic
stay is not applicable to the Executive First Directors & Officers Liability Policy (the “Policy”)
and the use of the Policy proceeds, or in the alternative, for entry of an order granting stay relief
for the purpose of accessing the insurance proceeds (the “Motion”). In support of this Motion, the
Debtor respectfully represents as follows:
JURISDICTION AND VENUE
1.

The United States Bankruptcy Court for the District of Delaware (the “Court”) has

jurisdiction over this matter pursuant to 28 U.S.C. § 1334 and the Amended Standing Order of
Reference from the United States District Court for the District of Delaware, dated February 29,

The last four digits of the Debtor’s taxpayer identification number are 7343. The Debtor’s principal executive office
is located at 280 Park Avenue, 6th Floor East, New York, New York 10017.
1
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2012. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (G).
2.

Venue of this proceeding is proper in this district pursuant to 28 U.S.C. §§ 1408

and 1409.
3.

The statutory predicates for the relief sought herein is section 362(d) of the

Bankruptcy Code and Bankruptcy Rule 4001.
BACKGROUND
A. General Background
4.

On March 7, 2021 (the “Petition Date”), the Debtor filed a voluntary petition for

relief under chapter 11 of the Bankruptcy Code. A detailed description of the facts and
circumstances leading to this Chapter 11 Case is set forth in the Declaration of Richard T. Allorto,
Jr. in Support of Chapter 11 Petition and First Day Pleadings (the “First Day Declaration”)
[Docket No. 5], and incorporated herein by reference.
5.

The Debtor continues to operate its business as a debtor-in-possession pursuant to

section 1107(a) and 1108 of the Bankruptcy Code. As of the date hereof, no trustee, examiner,
or statutory committee has been appointed in this Chapter 11 Case.
6.

Medley Management, Inc. (“MDLY”) is the parent company of the Debtor.

B. The Directors & Officers Liability Policy
7.

Before the Debtor’s bankruptcy filing, Berkshire Hathaway Specialty Insurance

Company (“Berkshire”) issued Executive First Directors & Officers Liability Policy No. 47-EPF301833-03 to MDLY (the “Policy”), for the period September 23, 2017 to September 23, 2018,
and later extended to April 30, 2019 before converting to run-off on April 30, 2019 for a six-year
period. A true and correct copy of the Policy is attached hereto as Exhibit B and incorporated by
reference herein.

-212843262/1
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The Policy provides a $5 million maximum aggregate limit of liability, subject to

payment of the applicable retention. Defense Costs2 are included within the limit of liability. The
payment of Defense Costs therefore reduces the available limit of liability.
9.

MDLY is the Parent Company3 identified on the Declarations Page of the Policy.

The Insureds under the Policy include the Company (i.e., MDLY and its Subsidiaries) and the
Insured Persons. The Debtor, Medley LLC, is a Subsidiary of MDLY.
10.

Under the Policy, Insured Person includes (among others) any past, present or

future director, officer, manager, member of any board of managers or equivalent executives of a
Company.
11.

The Policy contains three Insuring Agreements. First, Insuring Agreement A

provides coverage for Loss resulting from a Claim against Insured Persons for Wrongful Acts to
the extent such Loss is not paid or indemnified by the Company. Second, Insuring Agreement B
provides coverage for Loss for which the Company indemnifies the Insured Persons as a result of
a Claim made against the Insured Persons for a Wrongful Act. Third, Insuring Agreement C

2

The Policy defines Defense Costs as follows:
“Defense Costs” shall mean that part of Loss consisting of:
a. reasonable fees, costs and expenses incurred by the Insureds in the defense or appeal of any
Claim (except a Security Holder Derivative Demand), including the costs of an appeal bond,
attachment bond or similar bond, but does not include the obligation to apply for or furnish such
bonds;
b. SOX 304/Dodd-Frank 954 Costs;
c. reasonable fees, costs and expenses incurred by the Insureds at the Insurer’s request to assist
the Insurer in investigating a Claim; and
d. solely with respect to coverage under Coverage Extensions II.A, Security Holder Derivative
Demand Investigation Costs.
Defense Costs shall not include (i) any salaries, wages, overhead, benefits or benefit expenses associated
with any Insured, or (ii) any fees, costs or expenses incurred by an Insured prior to the time that the Claim
is first made against the Insured.

Capitalized terms, such as “Loss” and “Claim,” not defined herein shall have the meaning ascribed to them under
the Policy.
3
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provides coverage for Loss resulting from a Securities Claim against the Company for a Wrongful
Act.
12.

The Policy defines Securities Claim to mean a Claim for a Wrongful Act, which is

either (a) brought by a person or entity arising out of the purchase or sale, or offer to purchase or
sell, any securities of the Company; or (b) brought by a security holder of the Company.
13.

The Policy also provides two Coverage extensions, for Derivative Demand

Investigation Costs and Insured Person Inquiry Costs Coverage.
14.

Loss includes amounts that any Insured is legally obligated to pay as a result of a

Claim, including Defense Costs.
15.

The Policy contains an Order of Payments clause, which generally states that in the

event Loss becomes payable under either Insuring Agreement A or the Insured Person Inquiry
Costs extension and any other Loss concurrently, the Insurer shall first pay Loss under Insuring
Agreement A or the Insured Person Inquiry Costs before paying any other Loss.
16.

Prior to the Debtor’s bankruptcy filing, certain Insureds under the Policy, including

certain individuals who are Insured Persons as well as MDLY, provided notice to Berkshire
regarding a confidential matter for which coverage was sought. Berkshire agreed to advance
Defense Costs under the Policy, subject to a reservation of rights, and had made certain payments
before the Petition Date.
RELIEF REQUESTED
17.

After learning of the Debtor’s bankruptcy filing, Berkshire advised the Debtor that

because of uncertainty as to whether the Policy and/or its proceeds would be considered property
of the Debtor’s estate, it requested that a comfort order be obtained confirming that the automatic

-412843262/1
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stay does not apply to the Policy or its proceeds to permit the continued advancement of Defense
Costs.
18.

After reviewing the Policy and examining the totality of the circumstances

surrounding MDLY and the Insured Persons’ request for coverage, the Debtor makes the instant
Motion seeking entry of an order confirming that the Policy and its proceeds are not property of
the Debtor’s estate within the scope of 11 U.S.C. § 541 and therefore not subject to the automatic
stay, or in the alternative, for entry of an order granting stay relief for the purpose of permitting
Berkshire to continue advance payments of Defense Costs in accordance with the terms of the
Policy. Such relief is in the best interests of the Debtor’s estate, its current and former officers,
directors and employees, as well as its creditors and other constituents.
I.

THE AUTOMATIC STAY DOES NOT APPLY TO THE POLICY OR ITS
PROCEEDS BECAUSE THOSE PROCEEDS ARE NOT PROPERTY OF THE
ESTATE
19.

The question of whether the proceeds of a directors’ and officers’ (“D&O”) liability

policy are property of a debtor’s estate often requires a fact specific determination based on the
circumstances of each case. “Cases determining whether the proceeds of a liability insurance
policy are property of the estate are controlled by the language and scope of the specific policies
at issue.” In re Downey Fin. Corp., 428 B.R. 595, 603 (Bankr. D. Del. 2010). Where the Policy
provides coverage to both the debtor and the directors and officers, “the proceeds will be property
of the estate if depletion of the proceeds would have an adverse effect on the estate, but only to the
extent that the Policy’s indemnification coverage or entity coverage actually protects the estate’s
other assets from diminution.” Id. at 604.
20.

As a result, the decisions of the courts as to whether the proceeds of a D&O policy

are property of the estate are case specific and not uniform. See, e.g., In re Downey Fin. Corp.,

-512843262/1
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428 B.R. at 605-607 (D&O Policy proceeds were not property of the estate where there were no
longer any covered Securities Claims that implicated direct entity coverage and the entity was not
indemnifying the individuals, therefore making the need for indemnification coverage hypothetical
or speculative); In re Allied Digital Techs., Corp., 306 B.R. 505, 513 (Bankr. D. Del. 2004) (D&O
policy proceeds not property of the estate where indemnification of individuals has not occurred,
is hypothetical, or speculative, and there was no showing that direct entity coverage was needed).
Cf. In re MF Global Holdings Ltd., 469 B.R. 177, 190 (Bankr. S.D.N.Y. 2012) (discussing
“complexity surrounding the issue,” and noting that where the policies provided both direct
coverage to the debtors and coverage to the individuals, the policy proceeds may be property of
the estate where it was unclear whether entity coverage would be implicated).
21.

Courts in this and other districts have granted such relief where, as here, a policy

covers both a corporate debtor and its officers and directors, but the corporate coverage is
contractually subordinate to coverage of the individuals. See, e.g., Downey, 428 B.R. at 608–12;
In re MF Global Holdings Ltd., 469 B.R. 177, 192 (Bankr. S.D.N.Y. 2012).
22.

Here, Insured Persons, including the MDLY Insured Persons, are entitled to

coverage under the Policy and Berkshire has been advancing Defense Costs to the MDLY Insured
Persons under the Policy prior to the Petition Date. In addition, MDLY, which is not a debtor, is
also an Insured and entitled to coverage under the Policy in accordance with the Policy’s terms
and conditions. Berkshire has also been advancing Defense Costs on behalf of MDLY under the
Policy prior to the Petition Date.
23.

Therefore, for the foregoing reasons, the Court should enter an order confirming

that the proceeds of the Policy are not property of the Debtor’s estate, and thus not subject to the
automatic stay, so that Berkshire can continue to advance Defense Costs under the Policy.

-612843262/1

Case 21-10526-KBO

II.

Doc 118

Filed 04/26/21

Page 7 of 11

THE COURT SHOULD, IN THE ALTERNATIVE, GRANT RELIEF FROM
THE AUTOMATIC STAY
24.

In the alternative, the Court need not determine whether the Policy proceeds are

property of the Debtor’s estate insofar as “cause” exists under Section 362(d) to warrant lifting the
stay and allowing Berkshire to advance Defense Costs.
25.

Section 362(d) provides that the Court may grant relief from the automatic stay on

request from a party in interest “for cause.” 11 U.S.C. § 362(d). Whether “cause” exists for
purposes of this section is determined on a case-by-case basis and is left to the discretion of the
Court. In determining whether cause exists, a three-prong inquiry is conducted to determine
whether to grant relief from the stay: (1) “[w]hether any great prejudice to either the bankrupt
estate or the debtor will result from a lifting of the stay”; (2) “[w]hether the hardship to the nonbankrupt party by maintenance of the stay considerably outweighs the hardship to the debtor”; and
(3) “[t]he probability of the creditor prevailing on the merits.” In re Downey Fin. Corp., 428 B.R.
at 609 (internal quotations and citations omitted).
26.

In cases involving the advancement of defense costs under D&O policies for the

benefit of individual insured persons, courts in this jurisdiction and elsewhere commonly find
adequate cause to justify relief from the stay, including in cases where the policies provide
coverage for non-debtor individuals and debtors. See, e.g., In re Allied Digital Techs., 306 B.R.
at 513 (citing cases, and granting relief where advancement of defense costs “will remove any
indemnification claim that the individuals would have against” the debtor); In re Downey Fin.
Corp., 428 B.R. at 609-610 (finding “cause” for relief where debtor would suffer no hardship but
the other insureds would suffer a very real hardship if required to pay defense costs out of pocket);
In re MF Global Holdings Ltd., 469 B.R. at 192(granting relief where the policies provided
coverage to individuals who have a present need for payment of their defense costs, because that
-712843262/1
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“need far outweighs the Debtors’ hypothetical or speculative need for coverage”); In re
CyberMedica, Inc., 280 B.R. 12, 18–19 (Bankr. D. Mass. 2002) (same); In re Laminate Kingdom,
LLC, No. 07-10279, 2008 WL 1766637, at *4 (Bankr. S.D. Fla. Mar. 13, 2008) (“Because of the
separate and distinct interests between the directors and officers and the debtor, numerous courts
have granted relief from the automatic stay to permit the advancement of defense costs to a debtor’s
directors and officers – even though the insurance policies also provided direct coverage to
debtor.”).
27.

Here too, cause exists for granting relief from the stay to permit Berkshire to

continue to advance payment of Defense Costs. First, the Debtor will suffer no prejudice if the
stay is lifted, because the Debtor does not have a current need for coverage under the Policy, and
therefore any claim to the Policy proceeds by it is hypothetical and speculative. Even if the
Debtor’s estate is deemed to have an interest in proceeds of the Policy, that interest would not be
impaired by lifting the automatic stay because the Debtor’s interest is subordinate to the rights of
the Insured Persons. See Laminate, 2008 WL 1766637, at *3 (“[T]he estate has only a contingent,
residual interest in the Policy’s proceeds; and, payment of the proceeds in accordance with the
‘Priority of Payments Endorsement’ does not diminish the protection the Policy affords the estate,
as such protection is only available after the [directors’ and officers’] Costs of Defense are paid.”).
Stated simply, the Debtor would not be prejudiced by being held to the terms of its contract. See,
e.g., In re Continental Airlines, Inc., 134 B.R. 536, 541 (Bankr. D. Del. 1991) (“To the extent that
such an interest is limited in the hands of the debtor, it is equally limited in the hands of the estate.”)
(internal quotation marks and citations omitted).
28.

Second, the other Insureds (MDLY and the MDLY Insured Persons) who are

seeking, and have previously received, advancement have a present need for coverage under the

-812843262/1
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Policy, and therefore would be significantly prejudiced if the stay is not lifted. Their present need
for coverage is real and not speculative, and greatly outweighs any prejudice to the Debtor. Thus,
those Insureds “may suffer substantial and irreparable harm if prevented from exercising their
rights to defense payments.” Downey, 428 B.R. at 610 (quoting CyberMedica, 280 B.R. at 18);
Allied Digital, 306 B.R. at 514 (“Without funding, the Individual Defendants will be prevented
from conducting a meaningful defense to the [plaintiff’s] claims and may suffer substantial and
irreparable harm.”).
29.

In short, the balance of equities is not a close question here. Absent stay relief,

MDLY and the MDLY Insured Persons face significant and potentially irreparable harm, as they
would be deprived of the critical funds that they need – and to which they are unambiguously
entitled – to fund their Defense Costs. By contrast, the Debtor would not be harmed by lifting the
stay because it is not have a current need for the proceeds payable on behalf of MDLY and the
MDLY Insured Persons.
30.

Based on the foregoing, “cause” under 11 U.S.C. § 362(d) exists to warrant relief

from the stay to allow the payment of proceeds from the Berkshire Policy for Defense Costs
incurred by the Insureds under the Policy.
WAIVER OF BANKRUPTCY RULE 4001(a)(3)
31.

Bankruptcy Rule 4001(a)(3) provides that “[a]n order granting a motion for relief

from the automatic stay made in accordance with Rule 4001(a)(1) is stayed until the expiration of
14 days after the entry of the order, unless the court orders otherwise.” As described above, in
order to minimize interruption or delay in defense cost advancements to MDLY, the Debtor
respectfully requests that this Court waive the stay imposed by Bankruptcy Rule 4001(a)(3).

-912843262/1
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NOTICE
32.

Notice of this Application has been provided to: (a) the Office of the United States

Trustee for the District of Delaware; (b) U.S. Bank National Association as indenture trustee for
the Debtor’s 7.25% Senior Notes (due 2024) and 6.875% Senior Notes (due 2026); (c) the U.S.
Securities and Exchange Commission; (d) the New York Stock Exchange; (e) all individuals or
entities that have requested notice in this Chapter 11 Case pursuant to Bankruptcy Rule 2002; (f)
the District Director of Internal Revenue for the District of Delaware and all other taxing
authorities for the jurisdictions in which the Debtor conducts business; (g) all relevant state
attorneys general; (h) the Co-Plan sponsor, Medley Management Inc.; (i) Strategic Capital
Advisory Services; (j) MOF II GP; (k) Vornado Realty Trust; (l) the holders of the twenty largest
unsecured claims against the Debtor; and (m) pursuant to Local Rule 2002-1(e), counsel to any
of the foregoing, if known. In light of the nature of the relief requested, the Debtor submits that
no further notice is necessary.
NO PRIOR REQUEST
33.

No previous application for the relief sought herein has been made to this or any

other Court.

[Remainder of Page Left Intentionally Blank]
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CONCLUSION
WHEREFORE, the Debtor respectfully requests that the Court promptly enter an Order
confirming that the automatic stay does not apply to the Policy and/or its proceeds, and granting
such other and further relief as is just and proper.
Dated: April 26, 2021

MORRIS JAMES LLP
/s/ Eric J. Monzo
Eric J. Monzo (DE Bar No. 5214)
Brya M. Keilson (DE Bar No. 4643)
500 Delaware Avenue, Suite 1500
Wilmington, DE 19801
Telephone: (302) 888-6800
Facsimile: (302) 571-1750
E-mail: emonzo@morrisjames.com
E-mail: bkeilson@morrisjames.com
-andRobert M. Hirsh, Esq. (admitted pro hac vice)
Eric S. Chafetz, Esq. (admitted pro hac vice)
Phillip Khezri, Esq. (admitted pro hac vice)
LOWENSTEIN SANDLER LLP
1251 Avenue of the Americas
New York, NY 10020
Telephone: (973) 597-2500
Facsimile: (973) 597-2400
E-mail: rhirsh@lowenstein.com
E-mail: echafetz@lowenstein.com
E-mail: pkhezri@lowenstein.com
Proposed Counsel to the Debtor
and Debtor-in-Possession

- 11 12843262/1

Case 21-10526-KBO

Doc 118-1

Filed 04/26/21

EXHIBIT A
Proposed Order

Page 1 of 4

Case 21-10526-KBO

Doc 118-1

Filed 04/26/21

Page 2 of 4

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

Chapter 11

Medley LLC, 1

Case No. 21-10526 (KBO)
Debtor.

Re Docket No. ___

ORDER GRANTING DEBTOR’S MOTION PURSUANT TO SECTION 362 OF THE
BANKRUPTCY CODE FOR ENTRY OF AN ORDER CONFIRMING THAT THE
AUTOMATIC STAY DOES NOT APPLY TO THE EXECUTIVE FIRST DIRECTORS
& OFFICERS LIABILITY POLICY OR THE PROCEEDS THEREOF OR FOR
STAY RELIEF TO THE EXTENT APPLICABLE
Upon consideration of the motion (the “Motion”)2 of the Debtor for entry of an order
pursuant to section 362(d)(1) of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the
“Bankruptcy Code”) and Rule 4001 of the Federal Rules of Bankruptcy Procedure (the
“Bankruptcy Rules”), stating that the automatic stay is not applicable to the Executive First
Directors & Officers Liability Policy (the “Policy”) and the use of the Policy proceeds, or in the
alternative, for entry of an order granting stay relief for the purpose of accessing the insurance
proceeds; and it appearing that the Court has jurisdiction over this matter pursuant to 28 U.S.C. §
157 and 1334 and the Amended Standing Order of Reference from the United States District Court
for the District of Delaware, dated February 29, 2012 (Sleet, C.J.); and the Court having found
that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and that the Court may enter a final
order consistent with Article III of the United States Constitution; and the Court having found that
venue of this proceeding and the Application in this District is proper pursuant to 28 U.S.C. §§
1408 and 1409; and the Court having found that the relief requested in the Motion is in the best
interests of the Debtor’s estate, its creditors, and other parties in interest; and the Court having
found that notice of the Motion and opportunity for a hearing on the Motion were appropriate and

The last four digits of the Debtor’s taxpayer identification number are 7343. The Debtor’s principal executive office
is located at 280 Park Avenue, 6th Floor East, New York, New York 10017.
1

2

Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion.
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no other notice need be provided; and the Court having reviewed and considered the Motion; and
the Court having determined that the legal and factual bases set forth in the Motion establish just
cause for the relief granted herein; and after due deliberation and sufficient cause appearing
therefor;
IT IS HEREBY ORDERED THAT:
1.

The Motion is granted as set forth herein.

2.

The automatic stay imposed under section 362(a) of the Bankruptcy Code does not

apply, or, to the extent it does apply, it is lifted and modified to allow Berkshire to make payments
or advancements in accordance with the terms and conditions of the Policy.
3.

Notwithstanding any other provision of this Order, and with the exception of any

right of Berkshire to seek repayment of amounts advanced consistent with the terms of the Policy,
any payment or advancement made by Berkshire under the Policy shall not be subject to
disgorgement, avoidance, claw back, or any other similar action, claim, or proceeding, whether
legal or equitable in nature, brought by any party of interest, including, without limitation, the
Debtor.
4.

The automatic stay imposed under section 362(a) of the Bankruptcy Code shall not

subject Berkshire to liability for advancing any payment in connection with past, present, and/or
future defense costs and other losses incurred by any Insured with respect to any action or Claim
covered by the Policy, subject to Berkshire’s reservation of rights; provided, however, that any
future order of this Court modifying or vacating this Order shall not subject Berkshire to liability
for the advancement of any payment in connection with past, present, and/or future defense costs
and other losses incurred by any Insured with respect to any action or Claim covered by the Policy
made prior to the entry of an order modifying or vacating this Order.
5.

Nothing in this Order modifies the terms and conditions of the Policy, and all parties

reserve their rights thereunder.
6.

The Court finds that, to the extent the proceeds of the Policy are subsequently

determined to be property of the Debtor’s bankruptcy estate, and solely for the purpose of
-2-
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implementing the provisions of this Order, pursuant to 11 U.S.C. § 362(d)(1), the automatic stay
is hereby lifted for “cause” to allow Berkshire to make payments or advancements of proceeds to
the Insureds under the Policy in accordance with the terms and conditions of the Policy and this
Order.
7.

Notwithstanding the applicability of Bankruptcy Rule 4001(a)(3), the terms and

provisions of this Order shall be effective and enforceable immediately upon entry of this Order.
8.

This Court shall retain jurisdiction with respect to all matters arising from or related

to the implementation of this Order.

-3-
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Berkshire Hathaway Specialty Insurance Company
(a Stock Insurance Company)

Executive First

TM

DIRECTORS & OFFICERS LIABILITY POLICY
DECLARATIONS
NOTICE: THE COVERAGE PROVIDED UNDER THIS POLICY IS LIMITED TO ONLY THOSE CLAIMS FIRST MADE DURING
THE POLICY PERIOD OR ANY APPLICABLE DISCOVERY PERIOD. THE LIMIT OF LIABILITY TO PAY JUDGMENTS OR
SETTLEMENTS WILL BE REDUCED AND MAY BE EXHAUSTED BY DEFENSE COSTS, AND DEFENSE COSTS WILL BE APPLIED
AGAINST THE RETENTION. THE INSURER WILL NOT BE LIABLE FOR DEFENSE COSTS OR OTHER LOSS IN EXCESS OF THE
APPLICABLE LIMIT OF LIABILITY. THE INSURER DOES NOT ASSUME ANY DUTY TO DEFEND UNDER THIS POLICY.
PLEASE REVIEW THE POLICY CAREFULLY.
Policy No.: 47-EPF-301833-03
1.

Renewal of: 47-EPF-301833-02

Parent Company:
Mailing Address:

Medley Management Inc.

2.
3.

Insurer:
Policy Period:

Berkshire Hathaway Specialty Insurance Company
From: September 23, 2017 to September 23, 2018
12:01 a.m. local time at Mailing Address listed in Item 1, above.

4.

Limit of Liability:
A. Aggregate Limit of Liability for all Claims:
B. Sublimit of Liability for all Security Holder
Derivative Demand Investigation Costs:

375 Park Avenue, 6th Floor East
New York, NY 10152

$5,000,000
$250,000

5.

Retention:

$1,000,000 Each Claim

6.

Notices to Insurer:

For Claims or Potential Claims
By 24-hour toll free number:
855-453-9675

By Email:
execandprofnotices@bhspecialty.com

By Email: claimsnotice@bhspecialty.com

By Fax: 617-248-1618

By Fax: 617-507-8259

By Mail: Log on to
www.bhspecialty.com/claimsreporting.html for mailing address

(not applicable to Claims under Insuring Agreement I.A, Coverage
Extensions II.A or II.B(1))

By Mail: Log on to
www.bhspecialty.com/claimsreporting.html for mailing address

Class Code: 2-14176
EP-EFDO-ADM-DEC-10/2014

All Other Notices

Page 1
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8.

Discovery Period:
A. Additional Premium:
B. Additional Period:
Premium:
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One Year
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175%
Two Years

Page 3 of 33

200%
Three Years

$135,000, including $0 for Terrorism

THESE DECLARATIONS, TOGETHER WITH THE COMPLETED AND SIGNED APPLICATION FOR THIS POLICY, THE POLICY
FORM AND ANY ENDORSEMENTS ATTACHED HERETO, CONSTITUTE THE ABOVE NUMBERED INSURANCE POLICY.

Signatures:

_____________________________________________
Ralph Tortorella, Secretary

____________________________________________
Peter Eastwood, President

October 10, 2017
Dated

Class Code: 2-14176
EP-EFDO-ADM-DEC-10/2014
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Policy No.: 47-EPF-301833-03
Issued to: Medley Management Inc.

FORMS SCHEDULE
The contents of the Policy is comprised of the following forms:
Form Number

Endorsement Title

EP-EFDO-ADM-DEC-10/2014

Executive First Directors & Officers Liability Policy Declarations

EP-FORMS-SCH-02/2015

Forms Schedule

EP-EFDO-ADM-001-10/2014

Executive First Directors & Officers Liability Policy

EP-EFDO-ADM-028-10/2014

Pending And Prior Litigation Exclusion

EP-EFDO-ADM-029-10/2014

Price Impact Event Study

EP-EFDO-ADM-033-10/2014

State Amendatory Inconsistency Most Favored Terms

EP-EFDO-ADM-034-10/2014

Professional Services Exclusion (With Securities Claim Carve-Back)

EP-EFDO-ADM-035-01/2015

Cap On Losses From Certified Acts Of Terrorism

MED-MANU-END-006

Arrest Or Confinement Costs Coverage

MED-MANU-END-007

Conduct Exclusion Amended (Personal Profit, Proceeding Initiated By Insurer)

MED-MANU-END-008

Notice Provision Amended (Variable Days)

MED-MANU-END-009

Allocation Provision Amended (Best Efforts)

MED-MANU-END-010
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Executive First Directors & Officers Liability Policy
In consideration of the payment of the premium and subject to all terms, conditions and limitations of this Policy,
the Insureds and Insurer agree:
Section I
A.

Insuring Agreements
Side A Coverage: Non-indemnified Loss of Insured Persons
The Insurer shall pay on behalf of the Insured Persons all Loss as a result of a Claim first made against
the Insured Persons during the Policy Period for a Wrongful Act and reported to the Insurer as
required by this Policy, but only to the extent such Loss is not paid or indemnified by the Company.

B.

Side B Coverage: Company Indemnification of Insured Persons Loss
The Insurer shall pay on behalf of the Company all Loss for which the Company indemnifies the
Insured Persons, as a result of a Claim first made against the Insured Person during the Policy Period
for a Wrongful Act and reported to the Insurer as required by this Policy.

C.

Side C Coverage: Company Securities Claim
The Insurer shall pay on behalf of the Company all Loss as a result of a Securities Claim first made
against the Company during the Policy Period for a Wrongful Act and reported to the Insurer as
required by this Policy.

Section II
A.

Coverage Extensions
Company Coverage for Derivative Demand Investigation Costs
The Insurer shall pay on behalf of the Company all Security Holder Derivative Demand Investigation
Costs as a result of any Security Holder Derivative Demand first made during the Policy Period and
reported to the Insurer as required by this Policy. No retention shall apply to this coverage.

B.

Insured Person Inquiry Costs Coverage
1. The Insurer shall pay on behalf of an Insured Person all Defense Costs incurred solely by such
Insured Person as a result of an Insured Person Inquiry first made during the Policy Period and
reported to the Insurer as required by this Policy, except to the extent such Defense Costs have
been paid or indemnified by the Company or another party;
2. The Insurer shall pay on behalf of the Company all Defense Costs incurred solely by an Insured
Person as a result of an Insured Person Inquiry first made during the Policy Period and reported
to the Insurer as required by this Policy, to the extent the Company pays or indemnifies such
Defense Costs.

Section III

Definitions
1. “Application” shall mean the application submitted to the Insurer for this Policy together with
any written materials attached thereto or submitted to the Insurer in connection with the
underwriting of this Policy. Application shall also include all publicly available documents filed by
the Company with the Securities and Exchange Commission during the twelve (12) months
preceding the effective date of this Policy.
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2. “Claim” shall mean:
a. a written demand against an Insured (other than a Security Holder Derivative Demand):
i.

for monetary or non-monetary (including injunctive) relief, including a request to toll any
statute of limitations, or

ii. to engage in arbitration or mediation,
which shall be deemed first made upon receipt by the Insured of such demand;
b. a civil or criminal proceeding against an Insured, which shall be deemed first made upon:
i.

the service of a complaint or similar pleading upon the Insured, or

ii. in the case of a criminal proceeding, an arrest, the return of an indictment or
information, or the receipt or filing of notice of charges or similar document;
provided, however, that a Claim under this subsection shall not include any investigation or any
administrative or regulatory proceeding;
c. an administrative or regulatory proceeding (other than an investigation) against:
i.

an Insured Person, or

ii. a Company, but only where such proceeding is also made and continuously maintained
against an Insured Person,
which shall be deemed first made upon receipt of a notice of charges, complaint or similar
document by the Insured;
d. an investigation of an Insured Person by an Enforcement Authority which shall be deemed
first made upon service on or receipt by the Insured Person of a written document from such
Enforcement Authority identifying such Insured Person as a target of the investigation,
including a notice of investigation, target letter, Wells Notice or similar document;
e. an official request for the Extradition of an Insured Person, or the execution of a warrant for
the arrest of an Insured Person where such execution is an element of Extradition, which
shall be deemed first made upon receipt of the request or warrant;
f.

solely with respect to Coverage Extensions, Section II.A, a Security Holder Derivative
Demand, which shall be deemed first made upon receipt by the Company of such demand; or

g. solely with respect to Coverage Extensions, Section II.B, an Insured Person Inquiry, provided,
however, that an Insured Person Inquiry only shall constitute a Claim under this Policy if the
Insured Person or Company elects to give to the Insurer written notice thereof pursuant to
Section IX below, at which point such Insured Person Inquiry shall be deemed first made.
3. “Company” shall mean the Parent Company and any Subsidiary, including in the event of a
bankruptcy, the Parent Company and any Subsidiary as a debtor in possession as such term is
used in Chapter 11 of the United States Bankruptcy Code.
4. “Defense Costs” shall mean that part of Loss consisting of:
a. reasonable fees, costs and expenses incurred by the Insureds in the defense or appeal of any
Claim (except a Security Holder Derivative Demand), including the costs of an appeal bond,
attachment bond or similar bond, but does not include the obligation to apply for or furnish
such bonds;
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b. SOX 304/Dodd-Frank 954 Costs;
c. reasonable fees, costs and expenses incurred by the Insureds at the Insurer’s request to
assist the Insurer in investigating a Claim; and
d. solely with respect to coverage under Coverage Extensions II.A, Security Holder Derivative
Demand Investigation Costs.
Defense Costs shall not include (i) any salaries, wages, overhead, benefits or benefit expenses
associated with any Insured, or (ii) any fees, costs or expenses incurred by an Insured prior to the
time that the Claim is first made against the Insured.
5. “Enforcement Authority” shall mean any federal, state, local or foreign law enforcement or
governmental authority (including the U.S. Department of Justice, the U.S. Securities and
Exchange Commission and any federal or state attorney general) or the enforcement unit of any
securities exchange or similar self-regulatory body.
6. “Extradition” shall mean any formal process (including without limitation an extradition
proceeding pursuant to the U.K. Extradition Act of 2003 or the equivalent in any other
jurisdiction) by which an Insured Person located in any country is or is sought to be surrendered
to any other country for trial, or otherwise to answer any criminal accusation, for a Wrongful Act.
7. “Financial Insolvency” shall mean the Company becoming a debtor in possession (as defined
under U.S. bankruptcy law or equivalent foreign law), or the appointment, pursuant to state or
federal law, of a receiver, conservator, liquidator, trustee, rehabilitator or other official to
control, supervise, manage or liquidate the Company.
8. “Foreign Jurisdiction” shall mean any jurisdiction, other than the United States or any of its
territories or possessions.
9. “Foreign Policy” shall mean the standard directors and officers liability policy (including all
mandatory endorsements, if any) approved by the Insurer for use within a Foreign Jurisdiction
that provides coverage substantially similar to the coverage afforded under this Policy. The term
“Foreign Policy” shall not include any partnership, pension trust or professional liability policy or
similar coverage.
10. “Insured(s)” shall mean any Insured Person or Company.
11. “Insured Persons” shall mean any natural person who was, is or shall be:
a. a duly elected or appointed director (including shadow directors, de facto directors and
prospective directors identified in a Company prospectus or similar offering document),
officer, in-house general counsel, risk manager, controller, trustee, regent or governor of a
Company;
b. a manager, member of any board of managers or the equivalent executive of a Company that
is a limited liability company or a joint venture;
c. an official of a Company, including a Company organized or operated in a Foreign
Jurisdiction, while serving in a functionally equivalent position to those described in
subsections (a) or (b), above;
d. an individual described in subsections (a), (b), or (c) above while serving at the specific
direction or request of the Company in a position functionally equivalent to those described
in subsections (a), (b), or (c) above for an Outside Entity; or
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e. any other employee of the Company, but solely with respect to (i) Securities Claims, or (ii)
any other Claim while such other Claim is brought and maintained against both such
employee and an Insured Person as defined above in subsections (a), (b), (c) or (d).
12. “Insured Person Inquiry” shall mean a written request made upon an Insured Person for an
interview, a meeting, sworn testimony or the production of documents from:
a. an Enforcement Authority in connection with either (i) the business of a Company or (ii) such
Insured Person in his or her capacity as such, or
b. a Company in connection with either (i) an investigation of a Company by an Enforcement
Authority or (ii) a Security Holder Derivative Demand,
provided that an Insured Person Inquiry shall not include any request by an Enforcement
Authority that is part of a routine or regularly scheduled audit, inspection or general oversight or
compliance activity.
13. “Insurer” shall mean the insurance company identified at Item 2 of the Declarations.
14. “Loss” shall mean those amounts any Insured is legally obligated to pay as a result of a Claim,
including, but not limited to:
a. compensatory, punitive, exemplary and multiple damages;
b. settlements and judgments, including costs and fees awarded pursuant to a covered
judgment and pre-judgment and post-judgment interest on that portion of a covered
judgment;
c. Defense Costs;
d. civil fines or penalties assessed against an Insured Person for an unintentional and non-willful
violation of any federal, state, local or foreign law, including without limitation any such fines
or penalties described in Section 308 of the Sarbanes-Oxley Act of 2002 or assessed pursuant
to Section 2(g)(2)(B) of the Foreign Corrupt Practices Act 15 U.S.C. §78dd-2(g)(B);
e. solely with respect to Insuring Agreement I.A, taxes imposed on a Company for which the
Insured Persons are legally obligated to pay solely by reason of the Company’s insolvency;
and
f.

plaintiffs’ attorney fees and costs in a security holder derivative lawsuit under Insuring
Agreement I.C.

Loss (other than Defense Costs) shall not include any of the following:
i.

fines or penalties, except as provided at Subsection (d) above;

ii. taxes, except as provided at Subsection (e) above;
iii. any amount for which an Insured is legally absolved from payment;
iv. any amount incurred to test for, monitor, clean up, remove, contain, treat, detoxify or
neutralize Pollutants;
v. solely with respect to Insuring Agreement I.B and I.C, any portion of damages, judgments
or settlements incurred by the Insureds that represents or is substantially equivalent to
an increase in the consideration paid or proposed to be paid in connection with the
purchase of any securities, assets or entity;
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vi. any amount not insurable under the law pursuant to which this Policy shall be construed;
or
vii. costs incurred by an Insured to comply with any order for non-monetary relief (including
injunctive relief) or with any agreement to provide such relief.
The insurability of matters otherwise included within this definition shall be determined under
the law of the applicable jurisdiction most favorable to such insurability, including, without
limitation, the jurisdiction in which the Parent Company, the Insured Persons, the Insurer or such
Claim is located. The Insurer shall not assert that the following matters are uninsurable: (i) Loss
due to the Insured’s actual or alleged violation of Sections 11, 12 or 15 of the Securities Act of
1933, as amended; or (ii) SOX 304/Dodd-Frank 954 Costs.
15. “Management Control” shall mean:
a. owning an interest of an entity representing more than fifty percent (50%) of the power to
manage or control said entity, including the power to elect, appoint or designate a majority
of the board of directors or equivalent executives of such entity; or
b. having the right, pursuant to written contract or the by-laws, charter, operating agreement or
similar documents of an entity (including a limited liability company or joint venture), to
elect, appoint or designate a majority of the board of directors or equivalent executives of
such entity.
16. “Outside Entity” shall mean any not-for-profit entity classified as such by the Internal Revenue
Code of 1986, or any for-profit entity, but only if the securities of such for-profit entity are neither
publicly owned nor publicly traded or if such for-profit entity is specifically added as an Outside
Entity by written endorsement to this Policy; provided such not-for-profit or for-profit entity is
not otherwise a Company.
17. “Parent Company” shall mean the entity or organization identified in Item 1 of the Declarations.
18. “Policy Period” shall mean the period from the Inception Date of this Policy to the Expiration
Date of this Policy as set forth in Item 3 of the Declarations (subject to its earlier cancellation in
accordance with Section XIV Cancellation or Non-Renewal) and the Discovery Period, if
applicable.
19. “Pollutants” shall mean any substance located anywhere in the world exhibiting any hazardous
characteristics as defined by, or identified on any list of hazardous substances issued by, the
United States Environmental Protection Agency or any state, county, municipality or locality
counterpart thereof including, but not limited to, nuclear material or nuclear waste. Such
substances shall include, without limitation, solids, liquids, gaseous, biological, radiological or
thermal irritants, contaminants or smoke, vapor, dust, fibers, mold, spores, fungi, germs, soot,
fumes, acids, alkalis, chemicals or waste materials and any other air emission, odor, waste water,
oil or oil products, infectious or medical waste, asbestos or asbestos products and any noise.
20. “Related Wrongful Acts” shall mean all Wrongful Acts that are logically or causally connected by
any fact, circumstance, situation, event, transaction, cause or series of related facts,
circumstances, situations, events, transactions or causes.
21. “Securities Claim” shall mean a Claim for a Wrongful Act against an Insured which is:
a. brought by any person or entity alleging, arising out of, based upon or attributable to, in part
or in whole, the purchase or sale, or the offer or solicitation of an offer to purchase or sell,
any securities of a Company; or
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b. brought by a security holder of the Company in their capacity as such, whether directly, by
class action, or derivatively on behalf of the Company.
22. “Security Holder Derivative Demand” shall mean a written demand by one or more security
holders of the Company upon the board of directors of the Company to bring a lawsuit against
any Insured Person for a Wrongful Act.
23. “Security Holder Derivative Demand Investigation Costs” shall mean reasonable fees, costs and
expenses incurred solely by the Company (including its board of directors or any committee of its
board of directors) in connection with its investigation or evaluation on behalf of the Company
of:
a. a Security Holder Derivative Demand; or
b. a lawsuit by a security holder of the Company brought derivatively on behalf of the Company
against any Insured Person for a Wrongful Act without first making a demand as described in
the definition of Security Holder Derivative Demand,
but it shall not include any salaries, wages, overhead, benefits or benefit expenses associated
with any Insured.
24. “SOX 304/Dodd-Frank 954 Costs” shall mean the reasonable fees, costs and expenses (including
the premium or origination fee for a loan or bond) incurred by an Insured Person to investigate
or defend any Claim pursuant to, or to facilitate the return of amounts required to be repaid by
such Insured Person pursuant to, Section 304(a) of the Sarbanes-Oxley Act of 2002 or Section 954
of
the
Dodd-Frank Act of 2010 or any rules, regulations or policies pursuant to such sections. SOX
304/Dodd-Frank 954 Costs do not include the payment, return, reimbursement, disgorgement or
restitution of any such amounts requested or required to be repaid by such Insured Person
pursuant to such sections, rules, regulations or policies.
25. “Subsidiary” shall mean any entity with respect to which the Company has Management
Control, including any not-for-profit entity described in Section 501(c) of the Internal Revenue
Code of 1986, as amended, sponsored exclusively by the Company.
26. “Wrongful Act” shall mean:
a. any actual or alleged act, omission, error, misstatement, misleading statement, neglect or
breach of duty by any Insured Persons in their capacity as such;
b. any actual or alleged act, omission, error, misstatement, misleading statement, neglect or
breach of duty by the Company, but only with respect to a Securities Claim under Insuring
Agreement I.C.;
c. any matter claimed against any Insured Persons solely by reason of their serving in such
capacity or
d. solely with respect to determining whether a securities holder derivative lawsuit which
names any Company as a defendant (including as a “nominal” defendant) is a Securities
Claim against said Company for purposes of Insuring Agreement I.C, any Wrongful Act of
Insured Persons as described in subsection (a) above shall also be deemed to be a Wrongful
Act of said Company, provided, however, this provision shall not be deemed to create
coverage for Security Holder Derivative Demand Investigation Costs under Insuring
Agreement I.C. Any coverage for such costs is only available under Coverage Extension II.A.
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Exclusions

The Insurer shall not be liable to make any payment for Loss in connection with that portion of any Claim made
against any Insured:
A.

Conduct
based upon, arising out of, or relating to:
1. such Insured gaining any profit, financial advantage or remuneration that he, she or it was not
legally entitled to receive; or
2. any deliberately fraudulent act or deliberately fraudulent omission or any intentional violation of
any statute, rule or law by such Insured;
provided, however, that this exclusion shall only apply if a final and non-appealable adjudication
adverse to such Insured in an underlying proceeding establishes
that such conduct occurred, and provided further that paragraph A.1) of this exclusion shall not apply
to:
a) any Securities Claim alleging violation of Sections 11, 12 or 15 of the Securities Act of 1933,
as amended; or
b) SOX 304/Dodd-Frank 954 Costs.
For purposes of determining the applicability of this Exclusion, the Wrongful Acts and knowledge of
any Insured Person shall not be imputed to any other Insured Person and, solely with respect to
payment of Loss under Insuring Agreement I.C, only the Wrongful Acts and knowledge of a
Company’s chief executive officer, chief financial officer, general counsel or their functional
equivalents shall be imputed to such Company and its Subsidiaries.

B.

Prior Notice
based upon or arising out of any Wrongful Act, fact, circumstance or situation which has been the
subject of any written notice given before the inception of the Policy Period under any directors and
officers liability policy, provided the insurer of such policy does not reject such notice as invalid.

C.

Bodily Injury/Property Damage
for any actual or alleged;
1. bodily injury, mental anguish, emotional distress, sickness, disease, or death of any person; or
2. damage to or destruction of any tangible property, including the loss of use thereof;
provided, however, this exclusion shall not apply to (i) any Securities Claim, (ii) Defense Costs
incurred as a result of a Claim against an Insured Person for violation of the United Kingdom
Corporate Manslaughter and Corporate Homicide Act of 2007 or any similar statute in any other
jurisdiction, or (iii) claims for mental anguish or emotional distress brought by a current, prospective
or former employee of a Company in an employment-related Claim.

D.

Violation of Law
1. for any actual or alleged violation of any of the responsibilities, obligations or duties imposed
pursuant to the Employee Retirement Income Security Act of 1974, as amended, or any similar
federal, state, local or foreign statutory law or common law; provided, however, this paragraph
shall only apply with respect to plans, programs and trusts established or maintained in whole or
in part for the benefit of employees of the Company;
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2. for any actual or alleged violation of the Fair Labor Standards Act, provided, however, this
paragraph shall not apply to any Securities Claim, or
3. for any actual or alleged violation of any other federal, state, local or foreign law statutory or
common governing wage, hour, labor, employment or payroll policies of any Company or
Outside Entity, except that this paragraph shall not apply to any Claim under Insuring Agreement
I.A, Coverage Extensions II.A or II.B(1) or any Securities Claim.
E.

Entity v. Insured Person
brought or maintained by or on behalf of:
1. the Company against an Insured Person; or
2. an Outside Entity against an Insured Person serving in his or her capacity as such for said Outside
Entity;
provided this Exclusion shall not apply to:
i.

Defense Costs covered under Insuring Agreement I.A or Coverage Extensions II.B(1);

ii. any Claim against an Insured Person that is a derivative lawsuit brought and maintained on
behalf of the Company or the Outside Entity without the active assistance or participation of
more than one Insured Person, unless such assistance or participation is (a) solely pursuant
to, or in compliance with, a subpoena or similar legal process, or (b) protected pursuant to
Section 806 of the Sarbanes-Oxley Act of 2002 or any similar whistleblower statute;
iii. any Claim brought or maintained by or on behalf of a bankruptcy or insolvency receiver,
trustee, examiner, conservator, liquidator, rehabilitator or creditors’ committee (or
equivalent in a foreign jurisdiction) of the Company or the Outside Entity, or any assignee of
any of the foregoing; or
iv. any Claim brought and maintained outside any common law jurisdiction, including the United
States of America.
Section V

Limit of Liability

A.

Defense Costs shall be part of, and not in addition to, the Limits of Liability stated in Item 4 of the
Declarations. Such Defense Costs shall reduce the Limit of Liability.

B.

The maximum liability of the Insurer for all Loss arising from all Claims combined shall be the amount
stated in Item 4.A. of the Declarations. The maximum liability of the Insurer for all Derivative
Demand Investigation Costs combined under Coverage Extension II.A shall be the amount stated in
Item 4.B. of the Declarations. The amount stated in Item 4.B of the Declarations is a sublimit that is
part of and not in addition to the aggregate Limit of Liability in Item 4.A. of the Declarations.

Section VI

Retention

A.

The Retention specified in Item 5 of the Declarations shall apply to Loss resulting from each Claim,
except that no Retention shall apply to Loss under Insuring Agreement I.A, Coverage Extension II.B(1)
or to Company Coverage for Derivative Demand Investigation Costs under Coverage Extensions II.A.

B.

The Insurer’s liability with respect to covered Loss resulting from each Claim shall be excess of the
applicable Retention specified in Item 5 of the Declarations. The applicable Retention shall be borne
by the Company uninsured under this policy, and shall apply to all covered Loss, including Defense
Costs.

Page 8 | EP-EFDO-ADM-001-10/2014

Case 21-10526-KBO

C.

Doc 118-2

Filed 04/26/21

Page 13 of 33

If a Company refuses or fails within sixty (60) days after an Insured Person’s request to indemnify or
advance covered Loss or if a Company is unable to indemnify or advance covered Loss due to its
Financial Insolvency, the Insurer shall pay such covered Loss without applying the applicable
Retention. If the Insurer pays under this Policy any Loss incurred by an Insured Person for which the
Company is legally permitted or required and is financially able to advance or indemnify, then the
Company shall reimburse the Insurer for such amounts up to the applicable Retention, and such
amounts shall become due and payable as a direct obligation of the Company to the Insurer.

Section VII

Related Claims
More than one Claim, including any Claim that is an Insured Person Inquiry, involving the same
Wrongful Act or Related Wrongful Acts of one or more Insureds, or with respect to an Insured
Person Inquiry, arising from the same or related facts or circumstances or series of causally or
logically related facts or circumstances, shall be considered a single Claim, and only one Retention
shall be applicable to such single Claim. All such Claims constituting a single Claim shall be deemed
to have been first made on the earlier of the following dates: (1) the earliest date on which any such
Claim was first made; or (2) the earliest date on which any such Wrongful Act, Related Wrongful Act
or, with respect to an Insured Person Inquiry, such fact or circumstance, was reported under this
Policy or any other policy providing similar coverage, regardless whether such date is before or during
the Policy Period. In no event shall a single lawsuit or proceeding constitute more than one Claim
subject to more than one Retention.

Section VIII

Defense and Settlement

A. Defense of Claims
1. The Insureds, and not the Insurer, shall have the duty to defend all Claims.
2. The Insureds shall not incur Defense Costs in connection with any Claim without the prior written
consent of the Insurer, which consent shall not be unreasonably withheld or delayed. The
Insurer shall not be liable under this Policy for any Defense Costs incurred without such consent.
3. The Insurer shall advance such Defense Costs on a current basis but no later than sixty (60) days
after the Insurer receives itemized invoices for such Defense Costs; provided that to the extent it
is finally established that any such Defense Costs are not covered under this Policy, the Insureds,
severally according to their interests, shall repay such Defense Costs to the Insurer.
B. Settlement of Claims
1. The Insureds shall not admit liability, offer to settle, or agree to any settlement in connection
with any Claim without the express prior written consent of the Insurer, which consent shall not
be unreasonably withheld or delayed. The Insurer shall not be liable under this Policy for Loss
incurred as a result of any such admission, offer or agreement to which the Insurer did not so
consent.
2. Notwithstanding the preceding paragraph, the Insureds may settle all Claims subject to a single
Retention without the Insurer’s prior written consent if and only if the settlement amount plus
Defense Costs for all such Claims do not exceed the applicable Retention.
C. Insurer’s Right to Associate
The Insurer shall at all times have the right, but not the duty, to associate with the Insureds in the
investigation, defense or settlement of any Claim that may implicate coverage under this Policy. The
Insureds shall cooperate with the Insurer and provide the Insurer with such information as it may
reasonably require in the investigation, defense or settlement of any Claim. The failure of one
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Insured Person or Company to comply with this provision shall not impair the rights of any other
Insured Person under this Policy.
D. Allocation
If in any Claim the Insureds incur Loss jointly with others (including other Insureds) who are not
afforded coverage under this Policy for such Claim or incur both Loss covered by this Policy and other
amounts which are not covered by this Policy, the Insureds and the Insurer shall allocate such
amounts between covered Loss and uncovered loss based on the relative legal and financial
exposures of the parties to covered and uncovered matters. If the Insureds and the Insurer cannot
agree on an allocation of Defense Costs, the Insurer shall advance Defense Costs which the Insurer
believes to be covered under this Policy until a different allocation is negotiated, arbitrated or
judicially determined. In such event, such allocation shall be applied retroactively to all Defense
Costs.
Section IX

Notice

A.

Claims
The Insureds shall, as a condition precedent to their rights under this Policy with respect to a Claim,
give the Insurer notice in writing of any such Claim which is made during the Policy Period, except
that this section shall not apply to any Insured Person Inquiry that the Insured elects not to treat as a
Claim pursuant to Section III(2)(g), above. Any notice provided pursuant to this section shall be given
as soon as practicable after the risk manager or in-house general counsel of the Parent Company first
learns of such Claim, but in no event later than sixty (60) days after the end of the Policy Period.

B.

Late Notice – Prejudice Required
If the Insureds fail to provide timely notice to the Insurer as specified above, the Insurer shall not be
entitled to deny coverage based solely upon late notice unless the Insurer can demonstrate its
interests were materially prejudiced by reason of such late notice.

C.

Potential Claims
During the Policy Period or the Discovery Period (if purchased), the Insureds may give written notice
to the Insurer of circumstances that may reasonably be expected to give rise to a Claim; and
1. such notice shall set forth the Wrongful Act allegations anticipated and the reasons for
anticipating such a Claim, with full particulars as to dates, persons and entities involved;
2. any Claim which is subsequently made against such Insured alleging, arising out of, based upon
or attributable to such circumstances, shall be considered made at the time notice of such
circumstances was first given to the Insurer, and
3. notice of any such subsequent Claim shall be given to the Insurer as soon as practicable after the
risk manager or in-house general counsel of the Parent Company first learns of such Claim. No
coverage shall be provided under this Policy for fees, costs, expenses or other loss incurred as a
result of such circumstances prior to the time such subsequent Claim is actually made.

D.

Except as otherwise provided in this Policy, all notices under any provision of this Policy shall be in
writing and given by email, prepaid express courier or certified mail properly addressed to the
appropriate party. Notice to the Insureds may be given to the Parent Company at the address shown
in Item 1 of the Declarations. Notice to the Insurer shall be given to the respective address shown in
Item 6 of the Declarations. If notice is given as described above, it shall be deemed to be received
and effective upon the date of transmittal, subject to proof of transmittal.
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Transactions: Coverage Implications of Mergers, Acquisitions and Sales of the Company or any
Subsidiary
Merger or Acquisition of Parent Company
If during the Policy Period any of the following events occur:
1. the Parent Company: (i) sells all or substantially all of its assets to any other person or entity or
affiliated group of persons or entities, or (ii) merges or consolidates with another entity such that
the Parent Company is not the surviving entity; or
2. any person, entity or affiliated group of persons or entities acquires Management Control of the
Parent Company;
then coverage under this Policy shall continue until expiration of the Policy Period, but only for
Wrongful Acts taking place prior to the effective date of such transaction. The entire premium for
this Policy shall be deemed earned as of the date of such transaction.

B.

Acquisition of a Subsidiary
1. Except as set forth in the following paragraph (B)(2), if before or during the Policy Period any
entity qualifies as a Subsidiary, then such Subsidiary and its Insured Persons shall be Insureds,
but only with respect to Wrongful Acts occurring or allegedly occurring after such entity qualified
as a Subsidiary.
2. If an entity first qualifies as a Subsidiary during the Policy Period and if at that time such
Subsidiary’s total assets exceed twenty-five percent (25%) of the total consolidated assets of the
Parent Company as set forth in the Parent Company’s most recent audited consolidated financial
statements, then coverage under this Policy for such Subsidiary and its Insured Persons as set
forth in the preceding paragraph shall cease ninety (90) days after such entity first qualifies as a
Subsidiary unless:
a) the Company within such ninety (90) days provides the Insurer with written notice of such
creation or acquisition;
b) the Company and the Insurer agree on any revisions to the Policy either party may require;
and
c) the Company pays any additional premium required by the Insurer as a result of the addition
of the new Subsidiary.

C.

Cessation of a Subsidiary
If during or prior to the Policy Period any entity ceases to be a Subsidiary, then coverage for such
former Subsidiary and its Insured Persons under this Policy shall only be available, subject to all other
terms and conditions of this Policy, for Wrongful Acts occurring or allegedly occurring prior to the
date it ceased to qualify as a Subsidiary.

Section XI
A.

Indemnification, Other Insurance and Subrogation
Indemnification of Insured Persons
The Company agrees to indemnify the Insured Persons, including the advancement of Defense Costs
incurred by Insured Persons, to the fullest extent permitted by law.

B.

Other Insurance
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1. All amounts payable under this Policy will be specifically excess of, and will not contribute with,
any other valid and collectible insurance, including but not limited to any insurance under which
there is a duty to defend or any employment practices liability insurance, unless such other
insurance is specifically excess of this Policy; provided this Policy shall apply on a primary basis
with respect to any personal umbrella excess liability insurance policy purchased by an Insured
Person. This Policy will not be subject to the terms of any other insurance policy.
2. In the event a Claim is made against any Insured Persons in their capacity as such for an Outside
Entity, coverage otherwise afforded under this Policy shall be excess of any indemnification
provided by the Outside Entity and any insurance maintained by the Outside Entity which covers
its directors, officers, trustees or other equivalent executives.
C.

Subrogation
1. In the event of any payment under this Policy, the Insurer shall be subrogated to all of the
Insureds’ rights of recovery and the Company and Insured Persons shall execute all papers
required and shall do everything that may be necessary to secure such rights, including the
execution of such documents as may be necessary to enable the Insurer to effectively bring suit
in the name of any Insured Persons or the Company. The Insurer shall not exercise any available
right of subrogation against an Insured Person under this Policy unless Exclusion IV.A. applies to
such Insured Person.
2. In the event the Insurer recovers amounts it paid under this Policy, the Insurer will reinstate the
applicable Limits of Liability of this Policy to the extent of such recovery, less the Insurer’s costs
incurred in obtaining such recovery. The Insurer assumes no duty to seek a recovery of any
amounts paid under this Policy.

Section XII

Order of Payments

A.

The Insurer shall be entitled to pay Loss as it becomes due and payable under this Policy without
consideration of other future payment obligations.

B.

In the event Loss under Insuring Agreement I.A or Coverage Extensions II.B(1) and any other Loss
become due and payable concurrently, the Insurer shall pay, subject to the Limit of Liability, Loss
covered under Insuring Agreement I.A or Coverage Extensions II.B(1) first before paying any other
Loss.

C.

The bankruptcy or insolvency of any Insured shall not relieve the Insurer of any of its obligations to
prioritize payment of covered Loss under this Policy as set forth above.

Section XIII

Discovery Period

A.

In the event the Insurer refuses to renew this Policy or the Company cancels or non-renews this
Policy, the Company and the Insured Persons shall have the right to elect an extension of the
coverage provided by this Policy for the time period and subject to the additional premium set forth
in Item 7 of the Declarations. Coverage for any Claim deemed first made during the Discovery Period
shall apply only with respect to any Wrongful Act committed or alleged to have been committed
before the end of the Policy Period.

B.

As a condition precedent to the right to purchase the Discovery Period, the total premium for this
Policy must have been paid and a written request to elect the Discovery Period, together with
payment of the additional premium for the Discovery Period, must be provided to the Insurer no
later than sixty (60) days following the effective date of such non-renewal or cancellation. The
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premium paid for the Discovery Period is deemed fully earned at the inception of the Discovery
Period.
C.

Section XIV

The fact that the coverage provided by this Policy may be extended by virtue of the purchase of the
Discovery Period shall not in any way increase the Limit of Liability stated in Item 4 of the
Declarations. For purposes of the Limit of Liability, the Discovery Period is considered to be part of,
and not in addition to, the Policy Period.
Cancellation or Non-Renewal

A.

This Policy may be cancelled by the Company at any time by prior written notice to the Insurer
stating the effective time of such cancellation. Upon cancellation, the Insurer shall be entitled to
retain the pro rata proportion of the premium calculated from the effective date of such cancellation,
unless Section X.A, above, applies, in which case the entire premium for this Policy shall be deemed
fully earned.

B.

This Policy may be cancelled by the Insurer only for nonpayment of premium. Such cancellation shall
be effective on the date specified in the written notice of cancellation given by the Insurer to the
Parent Company, provided such date is at least ten (10) days after the date such notice is given. If
the Parent Company pays in full the premium due prior to such effective date, the Insurer’s notice of
cancellation shall be ineffective.

C.

If the Insurer elects not to renew this Policy, the Insurer shall provide the Parent Company with no
less than sixty (60) days advance written notice thereof.

Section XV

Application

A.

The Insureds represent and acknowledge that statements made and information in the Application
are accurate and complete, are the basis of this Policy and are incorporated in and constitute part of
this Policy. The Application shall be construed as a separate Application for each Insured.

B.

With respect to any statements or other information provided in the Application, the knowledge
possessed by any one Insured Person shall not be imputed to any other Insured Person.

C.

If any statement in the Application was (i) not accurate and complete and (ii) either was made with
the intent to deceive or materially affected the acceptance of the risk or hazard assumed by the
Insurer under this Policy, then the Insurer shall not be liable to make any payment for Loss in
connection with that portion of any Claim based upon, arising out of or in consequence of the facts
that were not accurately and completely disclosed in the Application, to the extent such Loss is
incurred by:
1. an Insured Person who knew, prior to the Policy Period, the facts that were not accurately and
completely disclosed in the Application if prior to the Policy Period a reasonable person would
have believed such facts were likely to give rise to a Claim; or
2. any Company, if its chief executive officer, chief financial officer or functional equivalent official
knew, prior to the Policy Period, the facts that were not accurately and completely disclosed in
the Application if prior to the Policy Period a reasonable person would have believed such facts
were likely to give rise to a Claim,
whether or not such Insured Person or official knew the Application contained such inaccurate and
incomplete information.

D.

To the extent the Insurer asserts that any Loss is not covered pursuant to Section C, above, the
Insured which incurred such Loss or the Company which paid such Loss, to the extent the Loss would
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attach to Insuring Agreement I.B or Coverage Extension II.B(2), shall be entitled to a judicial
determination of whether Section C, above, applies to such Loss. Section XVI, Dispute Resolution
Process, shall not apply to any dispute arising out of Section C, above. If any Insured seeking a
judicial determination pursuant to this section prevails, the fees and costs incurred by such Insured in
connection with the judicial determination shall be paid by the Insurer within 30 days of a final
judgment.
E.

The Insurer shall not be entitled under any circumstances to rescind or void this Policy in whole or in
part.

Section XVI

Dispute Resolution Process
The Insurer and the Insureds shall attempt in good faith to resolve any dispute arising out of or
relating to this Policy promptly by negotiation between executives with authority to settle such
dispute. If any dispute cannot be resolved through negotiation, the parties agree that they will
submit the dispute to non-binding mediation. The parties will use best efforts to agree on the terms
of any such mediation process, but if they do not agree within thirty (30) days of either party
requesting mediation, the dispute will be submitted to JAMS for mediation. Each party will bear their
own costs, regardless of the mediation process used. If the dispute is not settled at mediation, no
party may commence an action against any other party until at least thirty (30) days after the final
mediation session.

Section XVII Action Against the Insurer
A.

No action shall lie against the Insurer unless, as a condition precedent thereto, there shall have been
full compliance with all the terms of this Policy.

B.

No person or organization shall have any right under this Policy to join the Insurer as a party to any
Claim against an Insured, nor shall the Insurer be impleaded by any Insured or their legal
representative in any such Claim.

Section XVIII Spouses, Domestic Partners, Estates and Legal Representatives
A.

The coverage provided by this Policy shall also apply to an Insured Person’s lawful spouse or
domestic partner under applicable law or the provisions of any formal program established by the
Company, but only for a Claim arising out of any actual or alleged Wrongful Acts of such Insured
Person.

B.

The coverage provided by this Policy also shall apply to the estates, heirs, legal representatives or
assigns of any Insured Person in the event of their death, incapacity or bankruptcy, but only for
Claims arising out of any actual or alleged Wrongful Acts of such Insured Person.

Section XIX

Assignment
This Policy and any and all rights hereunder are not assignable without the prior written consent of
the Insurer, which consent shall be in the sole and absolute discretion of the Insurer.

Section XX

Conformity to Statute
Any terms of this Policy which are in conflict with the terms of any applicable laws are hereby
amended to conform to such laws.

Section XXI

Territory and Loss in Foreign Jurisdictions

A. Worldwide Territory
Coverage shall apply to Claims made and Wrongful Acts committed worldwide.
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B. Liberalization Clause for Claims in Foreign Jurisdictions
If permitted by applicable law, when determining coverage under this Policy for Loss from that
portion of any Claim maintained in a Foreign Jurisdiction or to which the law of a Foreign Jurisdiction
is applied, the Insurer shall apply to such Claim the terms and conditions of this Policy, as amended
to include the terms and conditions of the Foreign Policy in such Foreign Jurisdiction that are more
favorable to Insureds in the Foreign Jurisdiction. However, this paragraph shall not apply to: (i) any
provision of any Foreign Policy addressing limits of liability, retentions, other insurance, non-renewal,
duty to defend, defense within or without limits, taxes, conformance to law or excess liability
coverage, or any claims made provisions, and (ii) any provision in this Policy that excludes or limits
coverage for specific events or litigation.
C. Loss Incurred By a Company in a Foreign Jurisdiction
Any Loss incurred by a Company in a Foreign Jurisdiction may be deemed a Loss of the Parent
Company payable to the Parent Company at the address listed at Item 1 of the Declarations. Any
such payment by the Insurer to the Parent Company pursuant to this paragraph shall fully discharge
the Insurer’s liability under the Policy for such Loss to such Company.
D. Side A Loss in a Foreign Jurisdiction
Any Loss incurred by an Insured Person under Insuring Agreement I.A or Coverage Extensions II.B(1)
in a Foreign Jurisdiction shall, to the extent permissible under applicable law, be paid to such Insured
Person in a jurisdiction mutually acceptable to such Insured Person and the Insurer.
Section XXII Compliance with Applicable Trade and Economic Sanction Laws
This Policy does not provide coverage that would be in violation of the laws or regulations of the
European Union, United Kingdom or United States of America concerning trade or economic
sanctions, including, but not limited to, those administered and enforced by the or U.S. Treasury’s
Office of Foreign Asset Control (OFAC). Payment of Loss under this Policy shall only be made in full
and complete compliance with all economic or trade sanction laws or regulations, including, but not
limited to, sanctions, laws and regulations administered and enforced by OFAC.
Section XXIII Currency
All premiums, limits, retentions, Loss and other amounts under this Policy are and shall be expressed
and payable in the currency of the United States of America. If any covered Loss, including judgments
or settlements, is expressed in, calculated on or otherwise based upon any other currency, payment
of such Loss, whether in such other currency or U.S. dollars, shall be made at the rate of exchange
published in The Wall Street Journal on the date the Insurer’s obligation to pay such Loss is
established (or, if not published on that date, on the date of next publication).
Section XXIV Bankruptcy
Bankruptcy or insolvency of the Company, any Subsidiary or any Insured Persons shall not relieve the
Insurer of any of its obligations under this Policy. In such event the Insureds hereby waive and
release any automatic stay or injunction in such proceeding which may apply to this Policy or its
proceeds and agree not to oppose or object to any efforts by the Insurer or any Insureds to obtain
relief from any such stay or injunction.
Section XXV Headings
The descriptions in the headings of this Policy form no part of the terms and conditions of the
coverage under this Policy.
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Section XXVI Entire Agreement
By acceptance of this Policy, all Insureds and the Insurer agree that this Policy (including the
Declarations and Application) and any written endorsements attached hereto constitute the entire
agreement between the parties. The terms, conditions and limitations of this Policy can be waived or
changed only by written endorsement hereto.
Section XXVII Authorization
By acceptance of this Policy, the Parent Company agrees to act on behalf of all Insureds with respect to the giving
and receiving of any notice provide for in this Policy (except the giving of notice to apply for any Discovery Period),
the payment of premiums and the receipt of any return premiums that may become due under this Policy, and the
agreement to and acceptance of endorsements, and the Insureds agree that the Parent Company shall act on their
behalf.
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ENDORSEMENT 1
This endorsement, effective 12:01AM:
Forms a part of Policy No.:
Issued to:
By:

September 23, 2017
47-EPF-301833-03
Medley Management Inc.
Berkshire Hathaway Specialty Insurance Company

PENDING AND PRIOR LITIGATION EXCLUSION
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the following:
EXECUTIVE FIRST DIRECTORS & OFFICERS LIABILITY POLICY
In consideration of the premium for this Policy, it is hereby understood and agreed that Section IV EXCLUSIONS is
amended by adding the following additional Exclusion:
Prior and Pending Litigation
based upon, arising out of, or attributable to essentially the same facts, circumstances, situations, transactions or
events underlying or alleged in any litigation, any administrative or regulatory proceeding, any investigation, or any
alternative dispute resolution proceeding, that was pending on or prior to the Prior or Pending Date set forth below.
For purposes of this endorsement the Prior or Pending Date means September 23, 2014.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT 2
This endorsement, effective 12:01AM:
Forms a part of Policy No.:
Issued to:
By:

September 23, 2017
47-EPF-301833-03
Medley Management Inc.
Berkshire Hathaway Specialty Insurance Company

PRICE IMPACT EVENT STUDY
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the following:
EXECUTIVE FIRST DIRECTORS & OFFICERS LIABILITY POLICY
In consideration of the premium for this Policy, it is hereby understood and agreed that Section VI RETENTION, A. is
amended to add the following sentence at the end thereof:
Furthermore, with respect to a Securities Claim, no Retention as specified in Item 5 of the Declarations shall
apply to expert witness Defense Costs incurred solely in the preparation of an event study in order to rebut
price impact evidence at the class certification stage of such Securities Claim.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT 3
This endorsement, effective 12:01AM:
Forms a part of Policy No.:
Issued to:
By:

September 23, 2017
47-EPF-301833-03
Medley Management Inc.
Berkshire Hathaway Specialty Insurance Company

STATE AMENDATORY INCONSISTENCY
MOST FAVORED TERMS
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the following:
EXECUTIVE FIRST DIRECTORS & OFFICERS LIABILITY POLICY
In consideration of the premium for this Policy, it is hereby understood and agreed that the Policy is amended
to add the following language:
In the event that there is an inconsistency between a state amendatory attached to this Policy and any term
or condition of this Policy, then it is understood and agreed that, where permitted by law, the Insurer shall
apply those terms and conditions of either the amendatory or the Policy which are more favorable to the
Insured.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT 4
This endorsement, effective 12:01AM:
Forms a part of Policy No.:
Issued to:
By:

September 23, 2017
47-EPF-301833-03
Medley Management Inc.
Berkshire Hathaway Specialty Insurance Company

PROFESSIONAL SERVICES EXCLUSION
(WITH SECURITIES CLAIM CARVE-BACK)
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the following:
EXECUTIVE FIRST DIRECTORS & OFFICERS LIABILITY POLICY

In consideration of the premium for this Policy, it is hereby understood and agreed that:
The Insurer shall not be liable to make any payment for Loss in connection with any Claim made against any Insured
arising out of, based upon or attributable to any Insured’s performance of, or failure to perform, professional services
for others, or any acts, errors or omissions relating thereto. This exclusion shall not apply to a Securities Claim
provided that such Securities Claim is instigated and continued totally independent of, and totally without the
solicitation of, or assistance of, or active participation of, or intervention of, any Insured.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT 5
This endorsement, effective 12:01AM:
Forms a part of Policy No.:
Issued to:
By:

September 23, 2017
47-EPF-301833-03
Medley Management Inc.
Berkshire Hathaway Specialty Insurance Company

CAP ON LOSSES FROM CERTIFIED ACTS OF
TERRORISM
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the following:
EXECUTIVE FIRST DIRECTORS & OFFICERS LIABILITY POLICY
If aggregate insured losses attributable to terrorist acts certified under the federal Terrorism Risk Insurance
Act exceed $100 billion in a Calendar Year (January 1 through December 31) and we have met our insurer
deductible under the Terrorism Risk Insurance Act, we shall not be liable for the payment of any portion of
the amount of such losses that exceeds $100 billion, and in such case insured losses up to that amount are
subject to pro rata allocation in accordance with procedures established by the Secretary of the Treasury.
"Certified act of terrorism" means an act that is certified by the Secretary of the Treasury, in consultation with
the Secretary of Homeland Security and the Attorney General of the United States, to be an act of terrorism
pursuant to the federal Terrorism Risk Insurance Act. The criteria contained in the Terrorism Risk Insurance
Act for a "certified act of terrorism" include the following:
1.

The act resulted in insured losses in excess of $5 million in the aggregate, attributable to all types of
insurance subject to the Terrorism Risk Insurance Act; and

2.

The act is a violent act or an act that is dangerous to human life, property or infrastructure and is
committed by an individual or individuals as part of an effort to coerce the civilian population of the
United States or to influence the policy or affect the conduct of the United States Government by
coercion.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT 6
This endorsement, effective 12:01AM:
Forms a part of Policy No.:
Issued to:
By:

September 23, 2017
47-EPF-301833-03
Medley Management Inc.
Berkshire Hathaway Specialty Insurance Company

ARREST OR CONFINEMENT COSTS COVERAGE
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the following:
EXECUTIVE FIRST DIRECTORS & OFFICERS LIABILITY POLICY
In consideration of the premium for this Policy, it is hereby understood and agreed that the Policy is amended as follows:
1. Section II Coverage Extensions is amended to include the following at the end thereof:
Arrest or Confinement Costs
1.

The Insurer shall pay the Arrest or Confinement Costs of an Insured Person arising from an Arrest or
Confinement of an Insured Person first occurring during the Policy Period and reported to the Insurer as
required by this Policy, except to the extent the Company pays or indemnifies such Arrest or Confinement
Costs.

2.

The Insurer shall pay the Arrest or Confinement Costs of Company arising from an Arrest or Confinement of
an Insured Person first occurring during the Policy Period and reported to the Insurer as required by this
Policy, but only to the extent the Company pays or indemnifies such Arrest or Confinement Costs.

2. For purposes of the coverage afforded by this endorsement, the following terms shall have the following meanings:
“Arrest or Confinement” means the arrest or confinement of an Insured Person to a specified residence or secure
custodial premises operated by an Enforcement Authority in connection with the business of a Company or an
Insured Person’s capacity as such.
“Arrest or Confinement Costs” means the reasonable fees, costs and expenses incurred by an Insured Person to
lawfully seek the release of such Insured Person from an Arrest or Confinement, including but not limited to the
cost of a bond or other financial instrument to guarantee the obligation of the Insured Person.
3. Section IX Notice is amended to include the following at the end thereof:
Arrest or Confinement
The Insureds shall, as a condition precedent to its rights under this Policy with respect to an Arrest or Confinement
first occurring during the Policy Period give the Insurer notice in writing of such Arrest or Confinement as soon as
practicable after the commencement of such Arrest or Confinement.
4.

Notwithstanding anything in the Policy to the contrary, Arrest and Confinement Costs shall be part of, and not in
addition to, the aggregate Limit of Liability set forth in the Declarations.
All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT 7
This endorsement, effective 12:01AM:
Forms a part of Policy No.:
Issued to:
By:

September 23, 2017
47-EPF-301833-03
Medley Management Inc.
Berkshire Hathaway Specialty Insurance Company

CONDUCT EXCLUSION AMENDED (PERSONAL PROFIT,
PROCEEDING INITIATED BY INSURER)
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the following:
EXECUTIVE FIRST DIRECTORS & OFFICERS LIABILITY POLICY
In consideration of the premium for this Policy, it is hereby understood and agreed that in Section IV Exclusion, paragraph
A. Conduct is deleted in its entirety and replaced with the following:
A.

Conduct
based upon, arising out of, or relating to:
1. such Insured gaining any personal profit, financial advantage or remuneration that he, she or it was
not legally entitled to receive; or
2. any deliberately fraudulent act or deliberately fraudulent omission or any intentional violation of any
statute, rule or law by such Insured;
provided, however, that this exclusion shall only apply if a final and non-appealable adjudication adverse to
such Insured in an underlying proceeding establishes other than an proceeding initiated by the Insurer to
determine coverage under this policy that such conduct occurred, and provided further that paragraph A.1)
of this exclusion shall not apply to:
a)

any Securities Claim alleging violation of Sections 11, 12 or 15 of the Securities Act of 1933, as
amended; or

b) SOX 304/Dodd-Frank 954 Costs.
For purposes of determining the applicability of this Exclusion, the Wrongful Acts and knowledge of any
Insured Person shall not be imputed to any other Insured Person and, solely with respect to payment of Loss
under Insuring Agreement I.C, only the Wrongful Acts and knowledge of a Company’s chief executive officer,
chief financial officer, general counsel or their functional equivalents shall be imputed to such Company and
its Subsidiaries.
All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT 8
This endorsement, effective 12:01AM:
Forms a part of Policy No.:
Issued to:
By:

September 23, 2017
47-EPF-301833-03
Medley Management Inc.
Berkshire Hathaway Specialty Insurance Company

NOTICE PROVISION AMENDED (VARIABLE DAYS)
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the following:
EXECUTIVE FIRST DIRECTORS & OFFICERS LIABILITY POLICY
In consideration of the premium for this Policy, it is hereby understood and agreed that in Section IX Notice, paragraph
A. Claims is deleted in its entirety and replaced with the following:
A.

Claims
The Insureds shall, as a condition precedent to their rights under this Policy with respect to a Claim, give
the Insurer notice in writing of any such Claim which is made during the Policy Period, except that this
section shall not apply to any Insured Person Inquiry that the Insured elects not to treat as a Claim
pursuant to Section III(2)(g), above. Any notice provided pursuant to this section shall be given as soon as
practicable after the risk manager or in-house general counsel of the Parent Company first learns of such
Claim, but in no event later than ninety (90) days after the end of the Policy Period.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT 9
This endorsement, effective 12:01AM:
Forms a part of Policy No.:
Issued to:
By:

September 23, 2017
47-EPF-301833-03
Medley Management Inc.
Berkshire Hathaway Specialty Insurance Company

ALLOCATION PROVISION AMENDED (BEST EFFORTS)
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the following:
EXECUTIVE FIRST DIRECTORS & OFFICERS LIABILITY POLICY
In consideration of the premium for this Policy, it is hereby understood and agreed that in Section VIII Defense and
Settlement, paragraph D. Allocation is deleted in its entirety and replaced with the following:
D. Allocation
If in any Claim the Insureds incur Loss jointly with others (including other Insureds) who are not afforded
coverage under this Policy for such Claim or incur both Loss covered by this Policy and other amounts
which are not covered by this Policy, the Insureds and the Insurer shall allocate such amounts between
covered Loss and uncovered loss using their best efforts based on the relative legal and financial
exposures of the parties to covered and uncovered matters. If the Insureds and the Insurer cannot agree
on an allocation of Defense Costs, the Insurer shall advance Defense Costs which the Insurer believes to
be covered under this Policy until a different allocation is negotiated, arbitrated or judicially determined.
In such event, such allocation shall be applied retroactively to all Defense Costs.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT 10
This endorsement, effective 12:01AM:
Forms a part of Policy No.:
Issued to:
By:

September 23, 2017
47-EPF-301833-03
Medley Management Inc.
Berkshire Hathaway Specialty Insurance Company

CANCELLATION, NONRENEWAL AND CONDITIONAL
RENEWAL (NEW YORK FREE TRADE ZONE)
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance provided under the following:
EXECUTIVE FIRST DIRECTORS & OFFICERS LIABILITY POLICY
In consideration of the payment of the premium for this Policy, it is hereby understood and agreed that the
Policy is amended to provide the following:
I. The following Conditions are added to the Policy:
A. CANCELLATION BY THE INSURED
This Policy may be cancelled by the Parent Company, an agent or broker authorized by the Parent
Company, or another insurer of the Parent Company, that has mailed or delivered written notice that
the Policy has been replaced or is no longer desired, or by surrender of this Policy to the Insurer, or by
giving written notice to us stating when thereafter such cancellation shall be effective, in which case the
Policy Period terminates at the date and hour specified in such notice, or at the date and time of
surrender. If this Policy is cancelled pursuant to this condition, the Insurer shall retain the customary
short rate proportion of the premium hereon, and payment or tender of any unearned premium shall
not be a condition of cancellation, but such payment shall be made as soon as practicable.
B. CANCELLATION BY THE COMPANY
Any cancellation, nonrenewal or conditional renewal of this Policy will comply with the laws of the State of
New York, including the following, as applicable:
1. During the first sixty days the Policy is initially in effect, no cancellation shall become effective until
twenty days after written notice is mailed or delivered to the Parent Company at the mailing address
shown in the Declarations, and to their authorized agent or broker, except with respect to the grounds
for cancellation set forth in Subparagraph (A), (B) or (C) of Paragraph 2. below;
2. After the Policy has been in effect for sixty days, or on or after the effective date if this Policy is a
renewal, no notice of cancellation shall become effective until fifteen days after written notice is mailed
or delivered to the Parent Company at the mailing address shown in the Declarations, and to their
authorized agent or broker, provided such cancellation is based on one or more of the following:
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(A) Nonpayment of premium provided, however, that a notice of cancellation on this ground shall
inform the
Insured of the amount due;
(B) Conviction of a crime arising out of acts increasing the hazard insured against;
(C) Discovery of fraud or material misrepresentation in the obtaining of the Policy or in the
presentation of a claim thereunder;
(D) After issuance of the Policy or after the last renewal date, discovery of an act or omission, or a
violation of any Policy condition, that substantially and materially increases the hazard insured
against, and which occurred subsequent to inception of the current Policy Period;
(E) Material physical change in the property insured, occurring after issuance or last annual renewal
anniversary date of the Policy, which results in the property becoming uninsurable in accordance
with our objective, uniformly applied underwriting standards in effect at the time the Policy was
issued or last renewed; or material change in the nature or extent of the risk, occurring after
issuance or last annual renewal anniversary date of the Policy, which causes the risk of loss to be
substantially and materially increased beyond that contemplated at the time the Policy was issued
or last renewed;
(F) A determination by the Superintendent that continuation of the present premium volume for us
would
jeopardize our solvency or be hazardous to the interests of our policyholders, creditors or the
public;
(G) A determination by the Superintendent that the continuation of the Policy would violate, or would
place us in violation of, any provision of New York law regarding cancellation, nonrenewal or
conditional renewal; or
(H) Where the Insurer has reason to believe, in good faith and with sufficient cause, that there is a
probable risk or danger that the Insured will destroy, or permit to be destroyed, the insured
property for the purpose of collecting the insurance proceeds, provided, however, that:
(i) A notice of cancellation on this ground shall inform the Insured in plain language that the
Insured must act within ten days if review by the Department of the ground for cancellation is
desired pursuant to item (iii) of this Subparagraph (H);
(ii) The Insurer shall simultaneously provide notice of cancellation on this ground to the
Department;
(iii) Upon written request of the Insured made to the Department within ten days from the
Insured's receipt of notice of cancellation on this ground, the Department shall undertake a
review of the ground for cancellation to determine whether or not the Insurer has satisfied the
criteria for cancellation specified in this subparagraph; if after such review the Department
finds no sufficient cause for cancellation on this ground, the notice of cancellation on this
ground shall be deemed null and void; or
(I) If this is a professional liability insurance Policy, then additionally based on revocation or
suspension of the Insured's license to practice their profession or, if the Insured is a hospital, if it no
longer possesses a valid operating certificate under applicable public health law for the State of New
York.
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The Insurer will mail to the Parent Company, and to its authorized insurance agent or broker, written
notice indicating the Insurer’s intention:
(A) Not to renew this Policy;
(B) To condition renewal of the Policy upon change of limits, change in type of coverage, reduction of
coverage, increased deductible or addition of exclusions or upon increased premiums in excess of
ten percent (exclusive of any premium increase generated as a result of increased exposure units or
as a result of experience rating, loss rating, or audit);
(C) That the Policy will not be renewed or will not be renewed upon the same terms, conditions or
rates; such alternative renewal notice must be mailed or delivered on a timely basis and advise the
Parent Company that a second notice shall be mailed at a later date indicating our intention as
specified in Subparagraph (A) or (B) of this Paragraph 3. and that coverage shall continue on the
same terms, conditions and rates as expiring, until the later of the expiration date or sixty days after
the second notice is mailed or delivered; such alternative renewal notice also shall advise the
Parent Company of the availability of loss information and that, upon written request, the Insurer
will furnish such loss information within ten days to the Parent Company.

4.

Any required notice of nonrenewal or conditional renewal notice (or, in the case of an alternative
renewal notice, the second notice) as required by Paragraph 3. shall: contain the specific reason or
reasons for nonrenewal or conditional renewal; set forth the amount of any premium increase or, where
such amount cannot reasonably be determined as of the time the notice is provided, a reasonable
estimate of the premium increase based upon the information available to the Insurer at that time; and
describe in plain and concise terms the nature of any other proposed changes. The notice shall be mailed
or delivered at least sixty, but not more than one hundred twenty, days in advance of the expiration date
of the Policy. Notice required herein shall be sent by registered, certified or other first class mail.
Delivery of written notice shall be equivalent to mailing. Proof of mailing of such notice as aforesaid shall
be sufficient proof of notice. The Policy Period shall terminate at the effective date and hour of
cancellation or nonrenewal specified in such notice. No additional notice shall be required, however, in
the event that the Insurer has provided notice as required, and thereafter the Policy is extended for
ninety days or less. In addition, no notice shall be required when the Parent Company, an agent or
broker authorized by the Parent Company, or another insurer of the Parent Company has mailed or
delivered written notice that the Policy has been replaced or is no longer desired.

5.

In the event that a late conditional renewal notice or a late nonrenewal notice is provided by the
Insurer prior to the expiration date of the Policy, coverage shall remain in effect, at the same terms
and conditions of the expiring Policy and at the lower of the current rates or the prior period's rates,
until sixty days after such notice is mailed or delivered, except to the extent that, prior thereto, the
Insured has replaced the coverage or elects to cancel, in which event such cancellation shall be on a
pro rata premium basis; provided, however, that if the Insured elects to renew on the basis of the
conditional renewal notice, then such terms, conditions and rates shall govern the Policy upon
expiration of such sixty day period unless such notice was provided at least thirty days prior to the
expiration date of the Policy, in which event the terms, conditions and rates set forth in the conditional
renewal notice shall apply as of the renewal date.
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6. Upon written request by the Parent Company or their authorized agent or broker, the Insurer will mail
or deliver the following loss information covering a period as specified by the Superintendent or the
period of time that the Insurer have provided coverage, whichever is less, within ten days of receiving
such request:
(A) Information on closed Claims, including date and description of Claims, and any payments;
(B)

Information on open Claims, including date and description of Claims, and amounts of any
payments; and

(C)

Information on notice of any Claims, including date and description of Claims.

7. If the Insurer cancels this Policy, Insurer shall retain the pro rata proportion of the premium hereon.
II. Nothing herein shall be construed to limit the grounds for which the Insurer may lawfully rescind this Policy or
decline to pay a Claim under this Policy.

All other terms and conditions of this Policy remain unchanged.

Page 4 | MED-MANU-END-010

Case 21-10526-KBO

Doc 118-3

Filed 04/26/21

Page 1 of 2

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

Chapter 11

Medley LLC, 1

Case No. 21-10526 (KBO)
Obj. Deadline: May 10, 2021 at 4:00 p.m. (ET)
Hearing Date: May 18, 2021 at 1:00 p.m. (ET)

Debtor.

NOTICE OF MOTION
PLEASE TAKE NOTICE that on April 26, 2021, the above-captioned Debtor and Debtor
in Possession filed the Motion Pursuant to Section 362 of the Bankruptcy Code for Entry of an
Order Confirming that the Automatic Stay Does Not Apply to the Executive First Directors &
Officers Liability Policy or the Proceeds Thereof or for Stay Relief to the Extent Applicable (the
“Motion”) with the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy
Court”).
PLEASE TAKE FURTHER NOTICE that responses, if any, to the Motion must be in
writing, in conformity with the Federal Rules of Bankruptcy Procedure and the Local Rules of the
United States Bankruptcy Court for the District of Delaware, filed with the Bankruptcy Court and
served upon the undersigned counsel so as to be received on or before May 10, 2021 at 4:00 p.m.
(ET) (the “Objection Deadline”). At the same time, you must also serve a copy of the response
upon the Debtor’s proposed counsel:
Eric J. Monzo (DE Bar No. 5214)
Brya M. Keilson (DE Bar No. 4643)
MORRIS JAMES LLP
500 Delaware Avenue, Suite 1500
Wilmington, DE 19801
Telephone: (302) 888-6800
Facsimile: (302) 571-1750
E-mail: emonzo@morrisjames.com
E-mail: bkeilson@morrisjames.com

Robert M. Hirsh, Esq. (admitted pro hac vice)
Eric S. Chafetz, Esq. (admitted pro hac vice)
Phillip Khezri, Esq. (admitted pro hac vice)
LOWENSTEIN SANDLER LLP
1251 Avenue of the Americas
New York, NY 10020
Telephone: (973) 597-2500
Facsimile: (973) 597-2400
E-mail: rhirsh@lowenstein.com
E-mail: echafetz@lowenstein.co
E-mail: pkhezri@lowenstein.com

PLEASE TAKE FURTHER NOTICE THAT a hearing on the Motion is scheduled for
May 18, 2021 at 1:00 p.m. prevailing Eastern Time before the Honorable Karen B. Owens,
United States Bankruptcy Court for the District of Delaware, 824 North Market Street, 6th Floor,
Courtroom #3, Wilmington, Delaware 19801. Please note that due to COVID-19, and in
The last four digits of the Debtor’s taxpayer identification number are 7343. The Debtor’s principal executive office
is located at 280 Park Avenue, 6th Floor East, New York, New York 10017.
1
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accordance with this Court’s Fifth Amended Order Governing The Conduct Of Hearings Due to
Coronavirus Disease 2019 (COVID-19) And Reconstituting Operations, the hearing shall be
conducted electronically.
IF NO OBJECTIONS ARE TIMELY FILED, SERVED, AND RECEIVED IN
ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF
REQUESTED IN CONNECTION WITH SUCH PLEADINGS WITHOUT FURTHER
NOTICE OR HEARING.
Dated: April 26, 2021

MORRIS JAMES LLP
/s/ Eric J. Monzo
Eric J. Monzo (DE Bar No. 5214)
Brya M. Keilson (DE Bar No. 4643)
500 Delaware Avenue, Suite 1500
Wilmington, DE 19801
Telephone: (302) 888-6800
Facsimile: (302) 571-1750
E-mail: emonzo@morrisjames.com
E-mail: bkeilson@morrisjames.com
-andRobert M. Hirsh, Esq. (admitted pro hac vice)
Eric S. Chafetz, Esq. (admitted pro hac vice)
Phillip Khezri, Esq. (admitted pro hac vice)
LOWENSTEIN SANDLER LLP
1251 Avenue of the Americas
New York, NY 10020
Telephone: (973) 597-2500
Facsimile: (973) 597-2400
E-mail: rhirsh@lowenstein.com
E-mail: echafetz@lowenstein.com
E-mail: pkhezri@lowenstein.com
Proposed Counsel to the Debtor
and Debtor-in-Possession
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