
 

 

31135047.4 

 IN THE UNITED STATES BANKRUPTCY COURT  

FOR THE DISTRICT OF DELAWARE 

 

 )  

In re: ) Chapter 11 

 )  

PROTERRA INC, et al.,1 ) Case No. 23-11120 (BLS) 

 )  

   Debtors. ) (Jointly Administered) 

 ) 

) 

) 

 

Re:  Docket Nos. 36, 218, and 529  

 

ORDER (A) AUTHORIZING  

AND APPROVING THE DEBTORS’ ENTRY  

INTO THE ASSET PURCHASE AGREEMENTS,  

(B) AUTHORIZING THE SALE OF THE DEBTORS’  

TRANSIT AND BATTERY LEASE ASSETS FREE  

AND CLEAR OF ALL LIENS, CLAIMS, INTERESTS, AND  

ENCUMBRANCES, (C) APPROVING THE ASSUMPTION  

AND ASSIGNMENT OF THE ASSUMED EXECUTORY CONTRACTS  

AND UNEXPIRED LEASES, AND (D) GRANTING RELATED RELIEF 

 

Upon consideration of the motion [Docket No. 36] (the “Motion”)2 of the above-captioned 

debtors and debtors-in-possession (collectively, the “Debtors”) for the entry of an order (this 

“Order”) (a) authorizing and approving the Debtors’ entry into that certain (i) Asset Purchase 

Agreement by and among the Debtors and Phoenix Motor, Inc., as buyer (“Buyer”), dated as of 

November 13, 2023, attached hereto as Exhibit A (as it may be amended in accordance with its 

terms, the “Transit APA”) for certain assets of Proterra Transit excluding the Battery Leases 

(defined below) (the “Transit Assets”) and (ii) Asset Purchase Agreement by and among the 

Debtors and Buyer [Docket No. 529, Exhibit A], dated as of November 13, 2023, attached hereto 

as Exhibit B (as it may be amended in accordance with its terms, the “Battery Lease APA” and, 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are as follows: Proterra Inc (9565); and Proterra Operating Company, Inc. (8459).  

The location of the Debtors’ service address is: 1815 Rollins Road, Burlingame, California 94010.  

2  Capitalized terms used but not otherwise defined herein are to be given the meanings ascribed to them in the 

Motion. 
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together with the Transit APA, the “APAs”) for certain battery lease assets of the Debtors (the 

“Battery Leases”), (b) authorizing the sales (the “Sales”) of certain of the Debtors’ assets set forth 

in the APAs (the “Assets”) pursuant to the APAs, free and clear of all liens, claims, interests, and 

encumbrances, (c) approving the Debtors’ assumption and assignment of the assumed executory 

contracts and unexpired leases to the Qualified Bidder with the highest or otherwise best Bid (as 

defined in the Bidding Procedures) at the Auction (the “Successful Bidder”), and (d) granting 

related relief; and this Court having entered the Order (A) Approving Bidding Procedures to 

Govern the Sale of All Or Substantially All of the Debtors’ Assets Pursuant to Section 363 of the 

Bankruptcy Code, (B) Approving Procedures Regarding Entry Into One or More Stalking Horse 

Agreements, (C) Establishing Procedures for the Assumption and Assignment of Executory 

Contracts and Unexpired Leases, (D) Approving the Form and Manner of the Notice of 

Assumption and Assignment of Executory Contracts and Unexpired Leases, (E) Scheduling 

Auctions for the Sales of the Company Assets and Hearings to Consider Approval of the Sales and 

Approving the Form and Manner of the Notice Thereof, and (F) Granting Related Relief [Docket 

No. 218] (the “Bidding Procedures Order”) on September 7, 2023; and the Debtors having 

determined (after consultation with the Consultation Parties (as defined in the Bidding Procedures 

Order) and in accordance with the Bidding Procedures) that the highest or otherwise best offer for 

the Assets was made by the Buyer pursuant to the APAs; and this Court having conducted a hearing 

on January 8, 2024 (the “Sale Hearing”), at which time all parties in interest were offered an 

opportunity to be heard with respect to the Sales and to consider the approval of the Sales pursuant 

to the terms and conditions of the APAs, and this Court having considered: (i) the Motion and any 

objections thereto; (ii) the Sales; (iii) the arguments of counsel made at the Sale Hearing, and 

evidence adduced, related thereto; and (iv) the record of the Sale Hearing held before this Court; 
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and all parties in interest having been heard, or having had the opportunity to be heard, regarding 

the approval of the APAs, the Sales, and the other transactions contemplated by the APAs; and it 

appearing that the relief requested in the Motion is in the best interests of the Debtors, their estates, 

their creditors, and other parties in interest; and upon the Sale Declaration; and upon the declaration 

of John Kimm in support of the Sales [Docket No. 810] (the “Kimm Declaration”); and the 

declaration of Mark Hastings in support of the Sales [Docket No. 823] (the “Hastings 

Declaration”); and this Court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334(b) and the Amended Standing Order; and this Court having found that this is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2); and this Court having found that it may enter a final 

order consistent with Article III of the United States Constitution; and this Court having found that 

venue of these proceedings and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 

and 1409; and this Court having found that the relief requested in the Motion is in the best interests 

of the Debtors’ estates, their creditors, and other parties in interest; and this Court having found 

that the Debtors’ notice of the Motion and opportunity for a hearing on the Motion were 

appropriate under the circumstances and that no other notice need be provided; and this Court 

having determined that the legal and factual bases set forth in the Motion and at the Sale Hearing 

establish just cause for the relief granted herein; and upon all of the proceedings had before this 

Court; and after due deliberation and sufficient cause appearing therefor: 
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IT IS HEREBY FOUND AND DETERMINED THAT:3 

 

Statutory Predicates; Final Order 

A. The findings and conclusions set forth herein constitute this Court’s findings of fact 

and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to these chapter 11 

cases pursuant to Bankruptcy Rule 9014. 

B. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 

1334(b), and the Amended Standing Order of Reference from the United States District Court for 

the District of Delaware, dated as of February 29, 2012.  This is a core proceeding under 28 U.S.C. 

§ 157(b) and this Court may enter a final order consistent with Article III of the United States 

Constitution.  Venue of these chapter 11 cases and the Motion in this district is proper pursuant to 

28 U.S.C. §§ 1408 and 1409.    

C. The statutory bases for the relief requested in the Motion are sections 105, 363, 365, 

503, and 507 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 6006 and Local Rules 

2002-1 and 6004-1.  

D. This Order constitutes a final order within the meaning of 28 U.S.C. § 158(a). 

Notwithstanding Bankruptcy Rules 6004(h), 6006(d), and 7062, and to the extent necessary under 

Bankruptcy Rule 9014 and Rule 54(b) of the Federal Rules of Civil Procedure, as made applicable 

by Bankruptcy Rule 7054, this Court expressly finds that there is no just reason for delay in the 

implementation of this Order and expressly directs entry of this Order as set forth herein which 

shall not be subject to any stay with regard to the transactions contemplated by this Order.  

                                                 
3  To the extent that any of the following findings of fact constitute conclusions of law, they are adopted as such. 

To the extent any of the following conclusions of law constitute findings of fact, they are adopted as such. 

Case 23-11120-BLS    Doc 833    Filed 01/09/24    Page 4 of 42



 

5 

31135047.4 

Notice 

E. This Court previously entered the Bidding Procedures Order approving, among 

other things, the Bidding Procedures and the Assumption and Assignment Procedures.   

F. As evidenced by the Sale Notice, affidavits or certificates of service and publication 

previously filed with this Court including Docket Nos. 83, 243, 254, 258, 316, 326, 352, 468, 502, 

562, 566, 567, 568, 630, 631, and 703, and demonstrated by the evidence presented at, and based 

on the representations of counsel at the Sale Hearing, due, proper, timely, adequate, and sufficient 

notice of the Motion, the Sale Hearing, the Auction, the Sales, the proposed form of this Order, 

and the Assumption and Assignment Procedures has been provided in accordance with sections 

102(1), 363, and 365 of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006, 9007, and 

9014 and in compliance with the Bidding Procedures Order, to each party entitled to such notice, 

including, as applicable: (a) all entities known to have expressed a bona fide interest in a 

transaction with respect to the Debtors’ assets (the “Company Assets”) or any Business Line; 

(b) all entities known to have asserted any lien, claim, or encumbrance in or upon any assets 

comprising the Company Assets; (c) all federal, state, and local environmental, regulatory, or 

taxing authorities or recording offices which have a reasonably known interest in the relief 

requested by this Motion; (d) known counterparties to any unexpired leases or executory contracts 

that could potentially be assumed and assigned to a Successful Bidder; (e) all known creditors of 

the Debtors; (f) the Office of the United States Trustee for the District of Delaware; (g) all taxing 

authorities having jurisdiction over any of the Company Assets, including the Internal Revenue 

Service; (h) the Securities and Exchange Commission; (i) the Office of the United States Attorney 

for the District of Delaware; (j) counsel to the Official Committee of Unsecured Creditors 

appointed on August 24, 2023, and subsequently reconstituted on September 21, 2023 (the 
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“Committee”); and (k) all Persons and Entities (both as defined in the Bankruptcy Code) that have 

filed a request for service of filings in these chapter 11 cases pursuant to Bankruptcy Rule 2002.  

With respect to Persons or Entities whose identities are not reasonably ascertained by the Debtors, 

publication of the Sale Notice in The New York Times on September 11, 2023, as evidenced by the 

affidavit of publication filed by the Debtors at Docket No. 243 in these chapter 11 cases, was, and 

is deemed, sufficient and reasonably calculated under the circumstances to reach such Persons or 

Entities.  The notices described above, in the Motion, and in the Bidding Procedures Order were 

good, sufficient, and appropriate under the circumstances, and reasonably calculated to reach and 

apprise all known and unknown holders of liens, claims, and encumbrances or affected contract 

counterparties, and no other or further notice of the Motion, the Auction, the Sales, the Sale 

Hearing, the potential assumption and assignment of the contracts and leases to the Successful 

Bidder is, or shall be, required. 

G. The Sale Notice provided all interested parties with timely and proper notice of the 

Sales, Bid Deadline (as defined in the Bidding Procedures), Auction, and Sale Hearing.  Further, 

a reasonable opportunity to object to and to be heard regarding the relief granted by this Order has 

been afforded to parties entitled to notice pursuant to Bankruptcy Rule 6004(a). 

H. In accordance with the Bidding Procedures Order, and as evidenced by the 

affidavits or declarations of service and publication previously filed with this Court [Docket 

Nos. 352, 502, 562, and 703], the Debtors filed and have served the (i) Notice of (I) Potential 

Assumption and Assignment of Certain Executory Contracts and Unexpired Leases and (II) 

Proposed Cure Amounts [Docket No. 279] (the “Original Cure Notice”) on September 25, 2023, 

(ii) First Amended Notice of (I) Potential Assumption and Assignment of Certain Executory 

Contracts and Unexpired Leases and (II) Proposed Cure Amounts [Docket No. 472], (the “First 
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Amended Cure Notice”) on October 25, 2023, (iii) Second Amended Notice of (I) Potential 

Assumption and Assignment of Certain Executory Contracts and Unexpired Leases and (II) 

Proposed Cure Amounts [Docket No. 528] (the “Second Amended Cure Notice”) on November 

10, 2023, and (iv) Third Amended Notice of (I) Potential Assumption and Assignment of Certain 

Executory Contracts and Unexpired Leases and (II) Proposed Cure Amounts [Docket No. 643] 

(the “Third Amended Cure Notice” and, together with the Original Cure Notice, the First Amended 

Cure Notice, and the Second Amended Cure Notice, the “Cure Notices”) on November 27, 2023 

regarding the potential assumption and assignment of certain Contracts and of the amount 

necessary to cure any defaults pursuant to section 365(b) of the Bankruptcy Code (all such amounts 

in connection with any Contract, the “Cure Amounts”) upon the Non-Debtor Counterparties to the 

Contracts.  The service and provision of the Cure Notices was good, sufficient, and appropriate 

under the circumstances and no further notice need be given in respect of assumption and 

assignment of certain contracts and leases designated for assumption and assignment to the Buyer 

pursuant to the APAs (each an “Assumed Contract” and collectively, the “Assumed Contracts”),4 

including with respect to adequate assurance of future performance or establishing a Cure Amount 

for the respective Assumed Contracts.  All Non-Debtor Counterparties to each Assumed Contract 

set forth in the Cure Notices have had an adequate opportunity to object to assumption and 

assignment of the applicable Assumed Contract and the Cure Amount set forth in the Cure Notices 

(including objections related to the adequate assurance of future performance and objections based 

on whether applicable law excuses the Non-Debtor Counterparty from accepting performance by, 

or rendering performance to, the Buyer for purposes of section 365(c)(1) of the Bankruptcy Code).  

                                                 
4  Each of the Assumed Contracts is listed on either Exhibit C (the schedule of Non-Contested Assumed 

Contracts (as defined below)) or Exhibit D (the schedule of Delayed Contracts (as defined below)) of this 

Order. 
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To the extent that any such party did not timely file a Cure/Assignment Objection by the 

Cure/Assignment Objection Deadline with respect to a given Assumed Contract or has withdrawn 

or withdraws its Cure/Assignment Objection (each such party, a “Consenting Counterparty” and 

each such Assumed Contract, a “Non-Contested Assumed Contract”), (i) such Consenting 

Counterparty shall be deemed to have consented to the assumption and assignment of each of its 

Non-Contested Assumed Contracts and (ii) the Cure Amount necessary to “cure” all “defaults”, 

each within the meaning of section 365(b) of the Bankruptcy Code, under each of such Consenting 

Counterparty’s Non-Contested Assumed Contracts shall be deemed to be the applicable amount 

set forth in the Cure Notices.  Attached hereto as Exhibit C is a schedule of the Non-Contested 

Assumed Contracts. 

I. The Bidding Procedures established October 26, 2023 at 4:00 p.m. (ET) as the Bid 

Deadline for the submission of bids by Potential Bidders (as defined in the Bidding Procedures) 

for the Company Assets related to Proterra Transit, including the Battery Leases and November 

13, 2023 at 10:00 a.m. (ET) as the date on which an Auction would take place if at least one 

Qualified Bid (as defined in the Bidding Procedures) was received with regard to such assets. 

J. The Debtors received two (2) Qualified Bids for Proterra Transit and two (2) 

Qualified Bids for the Battery Leases, and the Auction occurred on November 13, 2023.   

K. On November 13, 2023, the Debtors, in their reasonable business judgment and in 

consultation with the Consultation Parties, filed a notice designating the Buyer as the Successful 

Bidder with respect to both the Transit Assets and Battery Leases [Docket No. 529]. 

L. No further or other notice beyond that described in the foregoing 

Paragraphs E through K is or shall be required in connection with the relief granted in this Order. 
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Highest or Otherwise Best Offer and Sound Business Purpose 

M. The Debtors conducted the sale process in accordance with, and have otherwise 

complied in all respects with, the Bidding Procedures Order including, but not limited to, 

consulting with the Consultation Parties when required.  The Assets were adequately marketed by 

the Debtors and their advisors, and the sale process set forth in the Bidding Procedures Order 

afforded a full, fair, and reasonable opportunity for any person or entity to make an offer to 

purchase the Assets.  The Bidding Procedures annexed to the Bidding Procedures Order were non-

collusive, proposed and executed in good faith as a result of arm’s-length negotiations, and were 

substantively and procedurally fair to all parties. 

N. The terms contained in the APAs constitute the highest or otherwise best offer for 

the Assets and provide fair and reasonable consideration to the Debtors for the Assets and the 

assumption of the Assumed Liabilities (as defined in the APAs), and the consideration provided 

by the Buyer under the APAs constitutes reasonably equivalent value under the Bankruptcy Code 

and under the laws of the United States, any state, territory, possession, or the District of Columbia.  

The Debtors’ determination, in consultation with their advisors and the Consultation Parties, that 

the consideration provided by the Buyer under the APAs constitutes the highest or otherwise best 

offer for the Assets constitutes a valid and sound exercise of the Debtors’ business judgment.    

O. Approval of the Motion and the APAs, and the consummation of the Sales 

contemplated thereby, are in the best interests of the Debtors, their creditors, their estates, and 

other parties-in-interest.  The Debtors have demonstrated compelling circumstances and good, 

sufficient, and sound business reasons and justifications for entering into the APAs and the 

performance of their obligations under the APAs because, among other reasons: (a) the APAs 

constitute the highest or otherwise best offer for the Assets; (b) the APAs and the consummation 
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of the Sales pursuant to the APAs (the “Closing”) present the best opportunity to realize the value 

of the Assets; and (c) any other transaction would not have yielded as favorable an economic result.  

In addition, the releases set forth in Section 12.16 of the APAs are reasonable and appropriate and 

a valid exercise of the Debtors’ business judgment, and the consideration provided for in the APAs 

constitutes fair and appropriate consideration for such releases. 

P. Entry of this Order approving the APAs and all of the provisions thereof is a 

condition precedent to the Buyer’s and the Sellers’ consummation of the Sales. 

Q. The Buyer is the Successful Bidder for the Assets in accordance with the Bidding 

Procedures Order.  The Buyer has complied in all respects with the Bidding Procedures Order and 

any other applicable order of this Court in negotiating and entering into the APAs, and the Sales 

and the APAs likewise comply with the Bidding Procedures Order and any other applicable order 

of this Court.   

R. The Auction was properly conducted by the Debtors on November 13, 2023 in 

accordance with the Bidding Procedures Order and in a manner designed to result in the highest 

or otherwise best offer for the Assets.  At the Auction, the Debtors determined in an exercise of 

their business judgment (after consultation with the Consultation Parties and in accordance with 

the Bidding Procedures) to enter into the APAs. 

Sale and Transfer Free and Clear of Interests or Claims 

S. The conditions of section 363(f) of the Bankruptcy Code have been satisfied and, 

upon entry of this Order, other than Assumed Liabilities, including Cure Amounts, and Permitted 

Encumbrances (as defined in the APAs), or as otherwise provided in the APAs, the Debtors may 

transfer all of their right, title, and interest to the Assets free and clear of (i) any and all liens 

(including, without limitation, any and all “liens” as that term is defined in Bankruptcy Code 
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section 101(37)), encumbrances, claims, mortgages, restrictions, hypothecations, charges, 

instruments, collective bargaining agreements, leases or subleases, licenses, options, deeds of trust, 

security interests, other interests, conditional sale or other title retention agreements, pledges, other 

liens (including mechanic’s, materialman’s, possessory and other consensual and non-consensual 

liens and statutory liens), judgments, demands, easements, servitudes, rights-of-way, 

encroachments, restrictive covenants, restrictions on transferability or other similar restrictions, 

rights of first refusal, offsets, contracts,  rights of recovery, rights of use or possession, and charges 

of any kind or nature, if any, including any restriction on the use, voting, transfer, receipt of income 

or other exercise of any attributes of ownership, (ii) all claims (including, without limitation, any 

and all “claims” as that term is defined in Bankruptcy Code section 101(5)), including all rights or 

causes of action (whether in law or equity), proceedings, warranties and warranty obligations, 

guarantees, indemnities, rights of recovery, setoff, obligations, demands, restrictions, or liabilities 

relating to any act or omission of the Debtors or any other person prior to the Closing, claims for 

reimbursement, contribution, indemnity, exoneration, products liability, labor liabilities, 

Employees Retirement Income Security Act of 1974 liabilities, liabilities related to the Worker 

Adjustment and Retraining Notification Act of 1988, alter-ego, environmental, or tax, decrees of 

any court or foreign or domestic governmental entity, consent rights, options, contract rights, 

covenants, indentures, loan agreements, and interests of any kind or nature whatsoever (known or 

unknown, matured or unmatured, accrued, or contingent, and regardless of whether currently 

exercisable), whether arising prior to or subsequent to the commencement of the above-captioned 

cases, and whether imposed by agreement, understanding, law, equity, or otherwise, and (iii) all 

debts, liabilities, obligations, contractual rights and claims, labor, employment and pension claims, 

and debts arising in any way in connection with any agreements, acts, or failures to act, including 
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any pension liabilities, retiree medical benefit liabilities, liabilities arising under or related to the 

Internal Revenue Code, of the Debtors or any of the Debtors’ predecessors or affiliates, claims, in 

each case, whether known or unknown, choate or inchoate, filed or unfiled, scheduled or 

unscheduled, noticed or unnoticed, recorded or unrecorded, perfected or unperfected, allowed or 

disallowed, contingent or non-contingent, liquidated or unliquidated, matured or unmatured, 

material or non-material, disputed or undisputed, whether arising prior to or subsequent to the 

commencement of these chapter 11 cases, including Excluded Liabilities, and whether imposed by 

agreement, understanding, law, equity or otherwise, including claims otherwise arising under 

doctrines of successor liability (including, for the avoidance of doubt, any claims arising under the 

Consolidated Omnibus Budget Reconciliation Act of 1985)  ((i), (ii), and (iii) collectively, the 

“Interests or Claims”).  The Buyer would not have entered into the APAs if the transfer of the 

Assets were not free and clear of all Interests or Claims except as set forth in the APAs and this 

Order, or if in the future the Buyer would or could be liable for any such Interests or Claims.   

T. Upon entry of this Order, the Debtors are authorized to transfer all of their right, 

title and interest in and to the Assets free and clear of all Interests or Claims (except as otherwise 

assumed in the APAs, including Permitted Encumbrances, or set forth herein) because one or more 

of the provisions set forth in section 363(f)(1)–(5) of the Bankruptcy Code has been satisfied, 

including that, except as otherwise expressly provided in the APAs or this Order, such Interests or 

Claims shall attach to the proceeds of the Sales in the order of their priority, with the same validity, 

force, and effect which they now have against the Assets, subject to any claims and defenses the 

Debtors may possess with respect to such Interests or Claims.  Each entity with an Interest or 

Claim (other than an Assumed Liability or a Permitted Encumbrance or as set forth in the APAs 

or herein) that is attached to the Assets to be transferred on the Closing Date (as defined in the 
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APAs):  (i) has, subject to the terms and conditions of this Order, consented to the Sales or is 

deemed to have consented to the Sales; (ii) could be compelled in a legal or equitable proceeding 

to accept money satisfaction of such encumbrance; or (iii) otherwise falls within the provisions of 

section 363(f) of the Bankruptcy Code.  Those holders of Interests or Claims against the Assets 

who did not object or who withdrew their objections to approval of the APAs or the Motion are 

deemed to have consented to the transactions contemplated thereby pursuant to section 363(f)(2) 

of the Bankruptcy Code.  For the avoidance of doubt, nothing in this Order establishes any rights 

or interests in the Assets (other than the Debtors’ rights and interests in such Assets and the Buyer’s 

rights and interests in the Assets from and after the Closing), and nothing herein shall be construed 

to govern or affect the distributions of the cash proceeds from the Sales of the Assets. 

U. Notwithstanding anything else herein to the contrary, the Buyer acknowledges that 

it will be required to comply with the National Traffic and Motor Vehicle Safety Act, as applicable 

to the business of the Buyer after the Closing, and with environmental laws applicable to the Assets 

after the Closing. 

Assumption and Assignment of the Assumed Contracts 

V. The Assumption and Assignment Procedures set forth in the Bidding Procedures 

Order, as supplemented by this Order, are adequate, sufficient, and appropriate under the 

circumstances.    

W. The assumption and assignment of the Assumed Contracts pursuant to the 

Assumption and Assignment Procedures, as supplemented by this Order, is in the best interests of 

the Debtors and their estates and represents the reasonable exercise of the Debtors’ sound business 

judgment.  The Assumed Contracts being assigned to the Buyer are an integral part of the Assets 

being purchased by the Buyer, and, accordingly, such assumption and assignment of the Assumed 
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Contracts and the liabilities associated therewith are reasonable and enhance the value of the 

Debtors’ estates. 

X. The Debtors have met all requirements of section 365(b) of the Bankruptcy Code 

for the Debtors’ assumption and assignment to the Buyer, and the Buyer’s assumption, on the 

terms set forth in this Order and the APAs, of each of the Assumed Contracts upon the occurrence 

of the Closing Date (or, with respect to each Delayed Contract (as defined below), the applicable 

Delayed Contract Assignment Date).  The Debtors will have (i) cured or provided adequate 

assurance of cure of any default existing prior to the Closing (or, with respect to each Delayed 

Contract, the applicable Delayed Contract Assignment Date) under each Assumed Contract, within 

the meaning of section 365(b)(1)(A) of the Bankruptcy Code and (ii) provided compensation or 

adequate assurance of compensation to any counterparty to an Assumed Contract for actual 

pecuniary loss to such entity resulting from any default prior to the Closing (or, with respect to 

each Delayed Contract, the applicable Delayed Contract Assignment Date) under each Assumed 

Contract, within the meaning of section 365(b)(1)(B) of the Bankruptcy Code.  The proposed Cure 

Amounts set forth on the Cure Notices or any other cure amount reached by agreement after any 

Cure/Assignment Objection are deemed the amounts necessary to “cure” all “defaults,” each 

within the meaning of Bankruptcy Code section 365(b), under the Assumed Contracts.  The 

assignment of each of the Assumed Contracts is free and clear of all Interests or Claims (other than 

Assumed Liabilities and Permitted Encumbrances and as set forth in the APAs or herein).  No 

section of any of the Assumed Contracts that would prohibit, restrict, or condition, whether directly 

or indirectly, the use, assumption, or assignment of any of the Assumed Contracts in connection 

with the Sales shall have any force or effect, except as expressly permitted in the APAs and this 

Order.  
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Y. Subject to the occurrence of the Closing Date (or, with respect to each Delayed 

Contract, the applicable Delayed Contract Assignment Date), the Buyer, to the extent necessary, 

has demonstrated adequate assurance of future performance under the relevant Assumed Contracts 

within the meaning of sections 365(b)(1)(C) and 365(f)(2)(B) of the Bankruptcy Code.  The 

Buyer’s promise to perform the obligations under the Assumed Contracts arising after the Closing 

(or, with respect to each Delayed Contract, the applicable Delayed Contract Assignment Date) 

shall constitute adequate assurance of its future performance of and under the Assumed Contracts, 

within the meaning of Bankruptcy Code sections 365(b)(1) and 365(f)(2).  Upon the Closing (or, 

with respect to each Delayed Contract, the applicable Delayed Contract Assignment Date), 

pursuant to section 365(f) of the Bankruptcy Code, the Assumed Contracts to be assumed and 

assigned under the APAs shall be assigned and transferred to, and remain in full force and effect 

for the benefit of, the Buyer notwithstanding any provision in such contracts or other restrictions 

prohibiting their assignment or transfer.  

Z. No defaults exist in the Debtors’ performance under the Assumed Contracts as of 

the date of this Order other than the failure to pay amounts equal to the Cure Amounts or defaults 

that are not required to be cured as contemplated in section 365(b)(1)(A) of the Bankruptcy Code.  

The filed objections of all counterparties to the Assumed Contracts that were heard at the Sale 

Hearing (to the extent not withdrawn or otherwise resolved by agreement), were considered by 

this Court, and are overruled on the merits with prejudice.  This Court finds that, with respect to 

all such Assumed Contracts, the payment of the proposed Cure Amounts in accordance with the 

terms of the APAs is appropriate and is deemed to fully satisfy the Debtors’ obligations under 

section 365(b) of the Bankruptcy Code.  Accordingly, all of the requirements of section 365(b) of 

the Bankruptcy Code have been satisfied for the assumption and the assignment by the Debtors to 
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the Buyer of each of the Assumed Contracts upon the Closing (or, with respect to each Delayed 

Contract, the applicable Delayed Contract Assignment Date).  To the extent any Assumed Contract 

is not an executory contract within the meaning of section 365 of the Bankruptcy Code, it shall be 

transferred to the Buyer in accordance with the terms of this Order that are applicable to the Assets. 

AA. Except as expressly assumed by the Buyer under the APAs or required by law, the 

assignment to the Buyer of the Assumed Contracts will not subject the Buyer to any liability 

whatsoever which may become due or owing under the Assumed Contracts prior to the Closing 

(other than Cure Amounts) and the Buyer shall not be subject to any liability whatsoever for any 

Contract that is not an Assumed Contract except to the extent such liability is an Assumed 

Liability. 

Good Faith Finding 

BB. The Buyer is not an “insider” or “affiliate” of any of the Debtors as those terms are 

defined in section 101 of the Bankruptcy Code. 

CC. The APAs were negotiated, proposed, and entered into by the Debtors and the 

Buyer without collusion or fraud, in good faith, and from arm’s-length bargaining positions. 

DD. The APAs and the transactions contemplated thereby cannot be avoided under 

section 363(n) of the Bankruptcy Code. The Debtors and the Buyer and Buyer’s agents, 

representatives and affiliates have not engaged in any conduct that would cause or permit the APAs 

or the consummation of the transactions contemplated thereby to be avoided, or costs or damages 

to be imposed, under section 363(n) of the Bankruptcy Code.  The Debtors and their professionals 

marketed the Assets and conducted the marketing and sale process in substantial compliance with 

the Bidding Procedures Order. 
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EE. Upon the Closing of the transactions contemplated by the APAs, the Buyer shall be 

deemed to be a good-faith purchaser under section 363(m) of the Bankruptcy Code and, as such, 

shall be entitled to all of the protections afforded thereby, including because:  (a) the Buyer 

recognized that the Debtors were free to deal with any other party interested in purchasing the 

Assets; (b) the Buyer in no way induced or caused the chapter 11 filing by the Debtors; (c) the 

Buyer has not violated section 363(n) of the Bankruptcy Code by any action or inaction; (d) no 

common identity of directors, officers, or controlling stakeholders exists between the Buyer and 

any of the Debtors; (e) the Buyer agreed to subject its bid to the competitive bid procedures set 

forth in the Bidding Procedures Order; (f) all payments to be made by the Buyer and other 

agreements or arrangements entered into by the Buyer in connection with the Sales have been 

disclosed; and (g) as set forth in the Hastings Declaration, the Buyer has not acted in a collusive 

manner with any person. 

No Fraudulent Transfer or Successor Liability 

FF. The aggregate consideration from the Buyer for the Assets as set forth in the APAs: 

(a) as such consideration relates to the Assets, constitutes fair consideration and fair value under 

the Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform Fraudulent Conveyance 

Act, and other similar laws of the United States; and (b) as such consideration relates to the Assets, 

constitutes reasonably equivalent value and fair consideration (as those terms are defined in the 

Uniform Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act, and section 548 of the 

Bankruptcy Code, as applicable).    

GG. Neither the Debtors nor Buyer entered into or has agreed to enter into the APAs 

with any fraudulent or otherwise improper purpose, including, without limitation, the purpose of 

hindering, delaying, or defrauding any creditors of the Debtors. 
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HH. The transfer of the Assets and the assumption of the Assumed Liabilities by the 

Buyer, except as otherwise set forth in the APAs, does not, and will not, subject the Buyer to any 

liability whatsoever, with respect to the operation of the Debtors’ business prior to the Closing or 

by reason of such transfer under the laws of the United States, any state, territory, or possession 

thereof, or the District of Columbia, based, in whole or in part, directly or indirectly, in any theory 

of law or equity including, without limitation, any laws affecting antitrust, successor, transferee, 

or vicarious liability.  Pursuant to the APAs, the Buyer is not purchasing all of the Debtors’ assets 

in that the Buyer is not purchasing any of the Excluded Assets (as defined in the APAs) or 

assuming the Excluded Liabilities (as defined in the APAs), and the Buyer is not holding itself out 

to the public as a continuation of the Debtors.  Neither the Buyer nor any of its affiliates are a mere 

continuation of or successor to the Debtors or their estates in any respect.  The APAs do not amount 

to a consolidation, merger, or de facto merger of the Buyer and the Debtors, and there is no 

continuity of enterprise between the Debtors and the Buyer.  The Buyer would not have entered 

into the APAs if the transfer of the Assets was not made free and clear of any successor liability 

whatsoever to the Buyer.  None of the transactions contemplated by the APAs, including, without 

limitation, the assumption and assignment of the Assumed Contracts, is being undertaken for the 

purpose of escaping liability for any of the Debtors’ debts or hindering, delaying, or defrauding 

creditors under the Bankruptcy Code or under the laws of the United States, any state, territory, 

possession, or the District of Columbia.  The Debtors are not entering into the transactions 

contemplated by the APAs fraudulently for the purpose of statutory and common law fraudulent 

conveyance and fraudulent transfer claims or similar claims. 
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Validity of Transfer and Authorizations 

II. The Assets constitute property of the Debtors’ estates and title thereto is vested in 

the Debtors’ estates within the meaning of section 541(a) of the Bankruptcy Code.  The Debtors 

have all right, title, and interest in the Assets required to transfer and convey such Assets to the 

Buyer.  Subject to entry of this Order, the Debtors have full corporate power and authority to 

execute and deliver the APAs, and all other documents contemplated thereby, and have all 

corporate authority necessary to consummate the transactions contemplated by the APAs.  No 

consents or approvals, other than those expressly provided for in the APAs, are required for the 

Debtors to consummate the transactions contemplated by the APAs. 

JJ. The appointment of a consumer privacy ombudsman pursuant to section 363(b)(1) 

or section 332 of the Bankruptcy Code is not required with respect to the relief requested in the 

Motion.    

No Sub Rosa Plan 

KK. The Sales neither impermissibly restructure the rights of the Debtors’ creditors nor 

impermissibly dictate the terms of a plan of reorganization or liquidation of the Debtors.  This 

Order does not dictate or direct the distribution of the cash proceeds of the Sales of the Assets.  

This Order, the APAs, and the transactions contemplated therein do not constitute a sub rosa plan.  

Best Interest of Creditors 

LL. Given all of the circumstances of these chapter 11 cases and the adequacy and fair 

value of the consideration provided by the Buyer under the APAs, the Sales constitute a reasonable 

and sound exercise of the Debtors’ business judgment, are in the best interests of the Debtors, their 

bankruptcy estates, their creditors, and all other parties in interest in these chapter 11 cases, and 

should be approved. 
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MM. The consummation of each Sale is legal, valid, and properly authorized under all 

applicable provisions of the Bankruptcy Code, including, without limitation, sections 105(a), 

363(b), 363(f), 363(m), 365(b), and 365(f), and all of the applicable requirements of such sections 

have been complied with in respect of each Sale. 

NN. Time is of the essence in consummating the transactions contemplated by the 

APAs.  Cause has been shown as to why this Order should not be subject to any stay provided by 

Bankruptcy Rule 6004(h). 

IT IS HEREBY ORDERED THAT: 

1. Except as otherwise set forth herein, any and all objections (whether made formally 

or informally) to, reservations of rights regarding, and other responses to the Motion or the relief 

requested therein, the APAs, all other ancillary agreements, the Sales, the entry of this Order, or 

the relief granted herein, including without limitation, any objections to Cure Amounts or relating 

to the cure of any defaults under any of the Assumed Contracts or to assumption and assignment 

of any of the Assumed Contracts to the Buyer by the Debtors, that have not been withdrawn, 

waived, adjourned, settled, or otherwise resolved, including without limitation, any and all 

reservations of rights included in such objections or otherwise, are hereby overruled and denied 

on the merits with prejudice.  Those parties who did not timely object to the Motion or the entry 

of this Order in accordance with the Bidding Procedures Order, or who withdrew their objections 

thereto, are deemed to have consented to the relief granted herein for all purposes, including 

without limitation, pursuant to section 363(f)(2) of the Bankruptcy Code.  

2. Notice of the Motion, the Auction, the Sale Hearing, and the Sales was fair, 

appropriate, and equitable under the circumstances, and complied in all respects with the Bidding 
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Procedures Order, section 102(1) of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 

6006, and the Local Rules. 

3. The findings and conclusions set forth herein constitute the Court’s findings of fact 

and conclusions of law. 

Approval of the APAs 

4. The APAs, including all other ancillary documents, and all of the terms and 

conditions thereof, and the Sales contemplated thereby, are hereby approved in all respects. 

5. Pursuant to sections 105, 363, and 365 of the Bankruptcy Code, the Debtors, acting 

by and through their agents, representatives, and professionals, are authorized to perform their 

obligations under and comply with the terms of the APAs, pursuant to and in accordance with the 

terms and conditions of the APAs and this Order. 

6. The Debtors, as well as their affiliates, officers, employees, and agents, are 

authorized to execute and deliver, and empowered to perform under, consummate, and implement 

the APAs, together with all additional instruments and documents that may be reasonably 

necessary or desirable to implement the APAs, and to take all further actions and execute such 

other documents as may be necessary or appropriate to the performance of the obligations 

contemplated by the APAs, including, without limitation, making any federal, state, or local 

regulatory filings necessary or advisable in connection with such transfer, without further order of 

this Court. 

7. This Order and the APAs shall be binding in all respects upon, and shall inure to 

the benefit of, the Debtors, the Debtors’ bankruptcy estates, their affiliates, all creditors, all holders 

of equity interests in the Debtors, all holders of any Interests or Claims (whether known or 

unknown) against the Debtors, any holders of Interests or Claims against or on all or any portion 
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of the Assets, all counterparties to any executory contract or unexpired lease of the Debtors, Buyer 

and all agents, representatives, affiliates, and permitted successors and assigns of the Buyer, and 

any trustees, examiners, or other fiduciary under any section of the Bankruptcy Code, if any, 

subsequently appointed in these chapter 11 cases or upon a conversion of these chapter 11 cases 

to chapter 7 under the Bankruptcy Code or other plan fiduciaries, plan administrators, liquidating 

trustees, or other estate representatives appointed or elected in the Debtors’ cases.  The terms and 

provisions of the APAs and this Order will inure to the benefit of the Debtors, their bankruptcy 

estates, and their creditors, the Buyer and all agents, representatives, affiliates, and permitted 

successors and assigns of the Buyer, and any other affected third parties, including all persons 

asserting any Interests or Claims in the Assets to be sold to the Buyer pursuant to the APAs, 

notwithstanding any subsequent appointment of any trustee(s), party, entity, or other fiduciary 

under any section of any chapter of the Bankruptcy Code, as to which trustee(s), party, entity, or 

other fiduciary such terms and provisions likewise will be binding. 

8. The releases set forth in Section 12.16 of the APAs are hereby incorporated herein 

by reference and are approved in all respects.  Effective as of the Closing Date, such releases shall 

be valid, binding, and enforceable. 

Sale and Transfer of Assets 

9. Pursuant to sections 105(a), 363(b), 363(f), 365(b), and 365(f) of the Bankruptcy 

Code, upon the Closing and pursuant to and except as otherwise set forth in the APAs, the Assets 

will be transferred to the Buyer free and clear of all Interests or Claims (other than Assumed 

Liabilities and Permitted Encumbrances) that accrued, arose, or existed prior to the Closing, 

including, without limitation, the Prepetition Liens and Adequate Protection Liens (each, as 

defined in the final order approving the use of the Debtors’ cash collateral [Docket No. 422] (the 

Case 23-11120-BLS    Doc 833    Filed 01/09/24    Page 22 of 42



 

23 

31135047.4 

“Cash Collateral Order”)), of any person, including, without limitation, all such Interests or Claims 

specifically enumerated in this Order, whether arising by agreement, by statute, or otherwise and 

whether occurring or arising before, on, or after the Petition Date, whether known or unknown, 

occurring, or arising prior to such transfer, with all such Interests or Claims to attach to the cash 

proceeds of the Sales subject to the terms and conditions set forth in the Cash Collateral Order, in 

the order of their relative priority and with the same validity, force, and effect the holder of such 

Interest or Claim had against the Assets prior to the Closing (including, for the avoidance of doubt, 

as set forth in the Cash Collateral Order), subject to any claims and defenses that the Debtors and 

their bankruptcy estates may possess with respect thereto.  For the avoidance of doubt, nothing in 

this Order establishes any rights or interests in the Assets (other than the Debtors’ rights and 

interests in such Assets and the Buyer’s rights and interests in the Assets from and after the 

Closing), and nothing herein shall be construed to govern or affect the distributions of the cash 

proceeds from the Sales of the Assets; provided, however, that such proceeds shall be utilized as 

provided in the Cash Collateral Order and the Prepetition First Lien Documents and Prepetition 

Second Lien Documents (each as defined in the Cash Collateral Order). 

10. On the Closing Date, this Order will be construed and will constitute for any and 

all purposes a full and complete general assignment, conveyance, and transfer of all of the Assets 

or a bill of sale transferring good and marketable title in such Assets to the Buyer free and clear of 

all Claims and Interests pursuant to the terms and conditions set forth in this Order and the APAs. 

For the avoidance of doubt, the Excluded Assets set forth in the APAs are not included in the 

Assets and the Buyer will not take title to such Excluded Assets. 

11. Subject to the terms and conditions of this Order, the transfer of Assets to the Buyer 

pursuant to the APAs and the consummation of the Sales and any related actions contemplated 

Case 23-11120-BLS    Doc 833    Filed 01/09/24    Page 23 of 42



 

24 

31135047.4 

thereby do not require any consents other than as specifically provided for in this Order and the 

APAs, constitute a legal, valid, and effective transfer of the Assets, and will vest the Buyer with 

all of the Debtors’ right, title, and interest in and to the Assets as set forth in this Order and the 

APAs, as applicable, free and clear of all Interests or Claims of any kind or nature whatsoever 

(except as otherwise assumed in the APAs, including Permitted Encumbrances). 

12. Except to the extent included in the Assumed Liabilities, Cure Amounts, or 

Permitted Encumbrances or to enforce the APAs, upon the Closing, all Entities or Persons are 

permanently and forever prohibited, barred, estopped, and enjoined from asserting against the 

Buyer, and its permitted successors, designees, and assigns, or property, or the Assets conveyed in 

accordance with the APAs, any Interest or Claim of any kind or nature whatsoever arising prior to 

Closing, including, without limitation, under any theory of successor or transferee liability, de 

facto merger, or continuity liability, whether known or unknown as of the Closing, now existing 

or hereafter arising, asserted or unasserted, fixed or contingent, liquidated, or unliquidated. 

13. Nothing in this Order or the APAs releases, nullifies, precludes, or enjoins the 

enforcement of any police or regulatory liability to a governmental unit that any entity would be 

subject to as the post-sale owner or operator of property after the date of entry of this Order.   

14. To the extent provided by section 525 of the Bankruptcy Code, no governmental 

unit as defined in 11 U.S.C. § 101(27) may deny, revoke, suspend, or refuse to renew any permit, 

license, or similar grant relating to the operation of the Assets sold, transferred, or conveyed to the 

Buyer on account of the filing or pendency of these chapter 11 cases or the consummation of the 

transactions contemplated by the APAs and this Order. 
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Good Faith of the Buyer 

15. Upon the Closing of the transactions contemplated by the APAs, the Buyer shall be 

deemed to be a good-faith purchaser under section 363(m) of the Bankruptcy Code and, as such, 

shall be entitled to all of the protections afforded thereby, including because:  (a) the Buyer 

recognized that the Debtors were free to deal with any other party interested in purchasing the 

Assets; (b) the Buyer in no way induced or caused the chapter 11 filing by the Debtors; (c) the 

Buyer has not violated section 363(n) of the Bankruptcy Code by any action or inaction; (d) no 

common identity of directors, officers, or controlling stakeholders exists between the Buyer and 

any of the Debtors; (e) the Buyer agreed to subject its bid to the competitive bid procedures set 

forth in the Bidding Procedures Order; (f) all payments to be made by the Buyer and other 

agreements or arrangements entered into by the Buyer in connection with the Sales have been 

disclosed; and (g) as set forth in the Hastings Declaration, the Buyer has not acted in a collusive 

manner with any person.  The reversal or modification on appeal of the authorization provided 

herein to consummate the Sales shall accordingly not affect the validity of the Sales (including the 

assumption and assignment of the Assumed Contracts), unless such authorization and 

consummation of the Sales are duly and properly stayed pending such appeal.   

16. As set forth in the Kimm Declaration and the Hastings Declaration, none of the 

Debtors, the Buyer, nor any affiliate of either the Debtors or Buyer have engaged in any collusion 

with other bidders or other parties or have taken any other action or inaction that would cause or 

permit the Sales to be avoided or costs or damages to be imposed under section 363(n) of the 

Bankruptcy Code or otherwise.  The consideration provided by the Buyer for the Assets under the 

APAs is fair and reasonable and is not less than the value of such Assets, and the Sales may not be 

avoided under section 363(n) of the Bankruptcy Code. 
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17. The Buyer is not an “insider” of any of the Debtors as that term is defined in section 

101(31) of the Bankruptcy Code. 

Assumption and Assignment of the Contracts 

18. Pursuant to sections 105(a), 363, and 365 of the Bankruptcy Code, and subject to 

and conditioned upon the occurrence of the Closing Date (or, with respect to each Delayed 

Contract, the applicable Delayed Contract Assignment Date), the Debtors’ assumption and 

assignment to the Buyer, and the Buyer’s assumption, on the terms set forth in this Order and the 

APAs, of the Assumed Contracts, is hereby approved in its entirety, and the requirements of section 

365 of the Bankruptcy Code with respect thereto are hereby deemed satisfied. 

19. The Debtors are hereby authorized, in accordance with sections 105(a), 363, 

and 365 of the Bankruptcy Code, to assume and assign to the Buyer, effective upon the Closing 

Date (or, with respect to each Delayed Contract, the applicable Delayed Contract Assignment 

Date), the Assumed Contracts free and clear of all Interests or Claims of any kind or nature 

whatsoever (except as otherwise assumed in the APAs, including Permitted Encumbrances) and 

execute and deliver to the Buyer such documents or other instruments as may be necessary to 

assign and transfer the Assumed Contracts to the Buyer. 

20. Upon the Closing (or, with respect to each Delayed Contract, the applicable 

Delayed Contract Assignment Date), in accordance with sections 363 and 365 of the Bankruptcy 

Code, the Buyer will be fully and irrevocably vested in all right, title, and interest of each Assumed 

Contract. 

21. Upon the Closing (or, with respect to each Delayed Contract, the applicable 

Delayed Contract Assignment Date), the Assumed Contracts will be transferred and assigned to, 

and remain in full force and effect for the benefit of, the Buyer in accordance with their respective 
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terms pursuant to the APAs, notwithstanding any provision in any such Assumed Contract 

(including those of the type described in sections 365(b)(2), (e)(1), and (f) of the Bankruptcy Code) 

that prohibits, restricts, or conditions such assignment or transfer. 

22. Pursuant to sections 365(b)(1)(A) and (B) of the Bankruptcy Code, upon the 

Closing (or, with respect to each Delayed Contract, the applicable Delayed Contract Assignment 

Date), the Buyer will pay to the respective counterparty the Cure Amounts relating to any Assumed 

Contract. 

23. The payment of the applicable Cure Amounts (if any), or any other cure amount 

reached by agreement by a Non-Debtor Counterparty after any Cure/Assignment Objection, will 

effect a cure of all defaults and all other obligations or liabilities under any Assumed Contract 

existing, occurring, arising, or accruing prior to the date that such executory contracts or unexpired 

leases are assumed and compensate for any actual pecuniary loss to such Non-Debtor Counterparty 

resulting from such default.    

24. Upon the Closing (or, with respect to each Delayed Contract, the applicable 

Delayed Contract Assignment Date), the Buyer will assume the Assumed Contracts, and, pursuant 

to section 365(f) of the Bankruptcy Code, the assignment by the Debtors of such Assumed 

Contracts will not be a default thereunder.  After the payment of the relevant Cure Amounts in 

accordance with the APAs, neither the Debtors and their estates nor the Buyer will have any further 

liabilities to the Non-Debtor Counterparties to the Assumed Contracts with respect to such 

Assumed Contracts, other than Buyer’s obligations under the Assumed Contracts that accrue or 

become due and payable on or after the date that such Assumed Contracts are assumed and 

assigned to Buyer (except for certain obligations as set forth in the APAs).  
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25. Except as (i) otherwise agreed in writing between the Debtors and the Non-Debtor 

Counterparties to the Assumed Contracts, (ii) timely objected to by a Non-Debtor Counterparty, 

which objection has not been (a) resolved by agreement of the Debtors and the Non-Debtor 

Counterparty or (b) determined by Court order, (iii) stated on the record of the Sale Hearing, 

(iv) set forth in this Order, (v) determined by Court order, or (vi) set forth on Appendix A to any 

subsequent Cure Notices (collectively, the “Subsequent Cure Notices”), the Cure Amounts for the 

Assumed Contracts are hereby fixed at the amounts set forth on Appendix C to the Third Amended 

Cure Notice [Docket No. 643] and the Non-Debtor Counterparties to such Assumed Contracts are 

forever bound by such Cure Amounts and, upon payment of such Cure Amounts, are hereby 

enjoined from taking any action against the Debtors and their bankruptcy estates, the Buyer and 

all agents, representatives, affiliates, and permitted successors and assigns of the Buyer, or the 

Assets with respect to any claim for cure under any Assumed Contract; provided, however, that 

unless a Non-Debtor Counterparty timely files a Cure/Assignment Objection by the 

Cure/Assignment Objection Deadline applicable to the Assumed Contracts that are listed on any 

Subsequent Cure Notices, this paragraph 25 shall also apply to such Non-Debtor Counterparties 

with respect to the Cure Amounts for the Assumed Contracts set forth on Appendix A to any 

Subsequent Cure Notices. 

26. Notwithstanding anything herein to the contrary, each Assumed Contract set forth 

on Exhibit D of this Order (each, a “Delayed Contract” and each Non-Debtor Counterparty to 

such Delayed Contracts, a “Non-Consenting Counterparty”) is subject to a Cure/Assignment 

Objection that, to the extent it objects to whether the Debtors and Buyer have provided adequate 

assurance of the Buyer’s future performance of such Delayed Contract, remains outstanding and 

is not resolved by this Order (each such outstanding objection, an “Outstanding Cure/Assignment 
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Objection”).  Notwithstanding anything herein or in the APAs to the contrary, each Delayed 

Contract shall not be assumed and assigned by the Debtors pursuant to the Order until the date (the 

“Delayed Contract Assignment Date”) that is the later of (a) the Closing Date and (b) the earlier 

of (i) the date on which the applicable Non-Consenting Counterparty consents to the Debtors’ 

assumption and assignment to the Buyer of such Delayed Contract and (ii) such other date 

approved by further order of this Court; provided that the Debtors shall have no obligation to 

assume and assign to the Buyer any Delayed Contract to the extent the Delayed Contract 

Assignment Date has not occurred by February 16, 2024 (the “Delayed Contract Outside Date”).  

To the extent any of the Non-Consenting Counterparty’s Outstanding Cure/Assignment Objections 

are not resolved consensually, the Debtors may schedule a hearing on shortened notice for this 

Court to adjudicate such Outstanding Cure/Assignment Objections and the Debtors’ request for 

approval to assume and assign the related Delayed Contracts to the Buyer. 

27. Nothing herein or in the APAs shall prohibit or otherwise prejudice the Debtors 

from seeking to reject any Delayed Contract, whether prior to, on, or after the Delayed Contract 

Outside Date, if such Delayed Contract has not been assumed and assigned to the Buyer and the 

Debtors, in consultation with the Committee, determine that rejecting the Delayed Contract is in 

the best interests of the Debtors’ estates; provided that the Debtors shall use reasonable efforts to 

provide the Buyer with five (5) days’ notice prior to seeking to reject any Delayed Contract. 

28. The Buyer shall promptly pay (or reimburse the Debtors if paid by the Debtors) any 

administrative expense priority claims arising under any Delayed Contract during the period 

commencing on the Closing Date and ending on the date that is the earlier of (a) the applicable 

Delayed Contract Assignment Date, (b) the Delayed Contract Outside Date, and (c) the date on 

which the Debtors reject such Delayed Contract. 
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29. Nothing in this Order, the APAs, or any document, agreement, or instrument 

contemplated by any of the foregoing shall:  (i) be construed to authorize or permit (a) the 

assumption and/or assignment of any surety bond issued by (x) Philadelphia Indemnity Insurance 

Company, (y) Atlantic Specialty Insurance Company, or (z) Lexon Insurance Company 

(collectively, the “Sureties” and, each individually, a “Surety”) on behalf of the Debtors 

(collectively, the “Surety Bonds” and, each individually, a “Surety Bond”), (b) the assumption 

and/or assignment of any indemnity agreements executed by one or more of the Debtors pursuant 

to which the Surety Bonds were issued (the “Indemnity Agreements” and, each individually, an 

“Indemnity Agreement”), or (c) obligate a Surety to replace any Surety Bond and/or issue any new 

surety bond on behalf of a Buyer; or (ii) be deemed to provide a Surety’s consent to the involuntary 

substitution of any principal under any Surety Bond and/or any Indemnity Agreement, including, 

for the avoidance of doubt, that the Buyer shall not be a substitute principal under any Surety Bond 

or any Indemnity Agreement absent a Surety’s consent thereto or further order of the Court.   The 

Debtors and the Buyer reserve the right to add as an Assumed Contract any Indemnity Agreement, 

Surety Bond, or similar instrument (collectively, the “Surety Agreements”), and the inclusion of 

any of the Surety Agreements as an Assumed Contract shall not prejudice (I) the rights of the 

Sureties to object or respond to such proposed assumption and/or assignment of any Surety 

Agreement issued by the Surety, including, without limitation, the right to object to an involuntary 

substitution of principal under any Surety Bond or (II) the rights of the Debtors or any other party-

in-interest’s right to challenge any of the foregoing actions (or lack thereof). 

30. Additionally, nothing in this Order, the APAs, or any other document, agreement, 

or instrument contemplated by any of the foregoing shall be deemed to alter, limit, modify, release, 

waive, or prejudice any rights, remedies, and/or defenses that the Sureties have or may have under 
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applicable bankruptcy and non-bankruptcy laws, under any of their respective Surety Agreements, 

or related agreements, or any letters of credit, or other Surety collateral relating thereto. 

31. The Debtors shall not sell, transfer or assign any (i) letters of credit (the “Pre-

Petition Letters of Credit”) issued or supported by Bank of America, N.A. (“Bank of America”), 

or (ii) any cash collateral or back-up letters of credit that collateralize or backstop the Pre-Petition 

Letters of Credit, without Bank of America’s express written consent. 

32. Notwithstanding anything to the contrary in this Order or the APAs, no contract 

between the Debtors and Oracle America, Inc. (“Oracle”) will be assumed and/or assigned without 

(i) Oracle’s prior written consent; (ii) the cure of any defaults under such contract; (iii) the 

provision to Oracle of satisfactory adequate assurance of future performance by the assignee; and 

(iv) execution by the Debtors or its successor and the assignee of mutually agreeable assignment 

documentation in a final form to be negotiated after entry of this Order.  In addition, no provision 

of this Order or any Transition Services Agreement (as defined in the APAs) shall authorize: 

(x) the transfer of any Oracle license agreement to any third party; or (y) use of any Oracle license 

agreement that is inconsistent with the relevant license grant including, but not limited to, 

exceeding the number of authorized users, shared use, or license splitting, absent Oracle’s express 

prior written consent. 

33. Notwithstanding any other terms or provisions of this Order or the APAs, the Buyer 

agrees that, (i) promptly upon the Closing, Buyer will remediate all defaults under that certain 

Lease Agreement with Smith Development Company, Inc. (“Smith”), dated as of March 3, 2018 

(the “Lease Agreement”), including, but not limited to, Buyer’s maintenance and repair obligations 

pursuant to section 9(b) of the Lease Agreement (and will agree that the roof and gutter repairs 

will be completed by November 1, 2024)  and (ii) in satisfaction of its obligation to provide 
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adequate assurance of future performance, Buyer will deposit with Smith the sum of $630,000 (the 

“Deposit”), of which Smith will apply the April, May, and June 2024 monthly lease payments of 

$105,890 per month from this Deposit to satisfy Buyer’s payment obligations under the Lease 

Agreement, with the remaining amounts of the Deposit to be retained by Smith as security for 

Buyer’s obligations under the Lease Agreement and to be returned to the Buyer upon the 

termination of the Lease Agreement if Buyer is not in default under the Lease Agreement. 

34. Notwithstanding any provision in the Sale Motion, the APAs, this Order, and any 

implementing sale documents (collectively, the “Sale Documents”), solely with respect to the 

United States government and State governments, nothing in the Sale Documents shall: 

(1) authorize the assumption, sale, assignment, or other transfer to the Buyer of any federal 

(i) grants, (ii) grant funds, (iii) contracts, (iv) property, including but not limited to, intellectual 

property and patents, (v) leases, (vi) agreements, (vii) certifications, and (viii) applications or other 

interests of the federal government (collectively, “Federal Interests”) without compliance by the 

Debtors and the Purchaser with all terms of the Federal Interests and with all applicable non-

bankruptcy law; (2) be interpreted to set cure amounts or to require the government to novate, 

approve or otherwise consent to the assumption, sale, assignment or other transfer of any Federal 

Interests; (3) waive, alter, or otherwise limit the United States’ property rights, including but not 

limited to, inventory, inventions, records, patents, intellectual property, licenses, and data; 

(4) affect the setoff or recoupment rights or defenses of a governmental unit (as defined in 11 

U.S.C. § 101(27)); (5) authorize the assumption, transfer, sale or assignment of any assets subject 

to the jurisdiction of federal non-bankruptcy recall laws without the assumption by the Buyer of 

all recall obligations required, but not yet performed by the Debtors at the time of such assumption, 

transfer, sale or assignment, including recall obligations that arise after the assumption, transfer, 
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sale or assignment of such assets; (6) authorize the assumption, transfer, sale or assignment of any 

governmental unit’s (a) license, (b) permit, (c) registration, (d) authorization, or (e) approval, or 

the discontinuation of any obligation thereunder, without compliance with any legal requirements, 

obligations, and approvals under non-bankruptcy law, that are applicable to such assumption, 

transfer, sale, assignment, or discontinuation; (7) release, nullify, preclude, or enjoin the 

enforcement of any police or regulatory liability to a governmental unit that any entity would be 

subject to as the manufacturer, or the post-sale owner, or operator of property; (8) confer exclusive 

jurisdiction to the Court except to the extent set forth in 28 U.S.C. § 1334 (as limited by any other 

provisions of the United States Code); (9) divest any tribunal of any jurisdiction it may have under 

police or regulatory law to interpret this Order or to adjudicate any defense asserted under this 

Order, subject to the Debtors’ and the Buyer’s rights to assert before such tribunal or before this 

Court that any such laws are not in fact police or regulatory laws or that the matter should be heard 

by this Court; or (10) expand the scope of 11 U.S.C. § 525.  For the avoidance of doubt and without 

limiting the foregoing, notwithstanding any provision in the Sale Documents, nothing in the Sale 

Documents shall affect, alter, or modify any federal statutes (including, but not limited to, Title 49 

of the United States Code), regulations, rules, guidelines, standards, policies, and procedures of 

the Department of Transportation, including but not limited to, the National Highway Traffic 

Safety Administration. 

35. Nothing in this Order or the APAs shall affect the obligations of Buyer based upon 

its own conduct as a manufacturer under the National Traffic and Motor Vehicle Safety Act. 

36. Buyer may satisfy the cure claim of Regional Transportation Commission of 

Washoe County (“RTC of Washoe County”) by complying with the terms and provisions of that 

certain Electric Vehicle Purchase Agreement between RTC of Washoe County and Proterra 

Case 23-11120-BLS    Doc 833    Filed 01/09/24    Page 33 of 42



 

34 

31135047.4 

Operating Company, Inc., dated April 27, 2023 (the “VPA”), including honoring the Early Adopter 

Incentive Offer (as defined in section 301(a) of the VPA) in accordance with the terms of section 

301 of the VPA. 

37. Notwithstanding any other provisions of this Order, (i) all warranty claims of the 

Customers5 and all other rights to demand performance, whenever arising (the “Customer 

Claims”), under the contracts between the Customers and the Debtors (the “Customer Contracts”) 

that are assumed by the Debtors and assigned to the Buyer, are not waived, released, or discharged 

against the Buyer, and the Customers retain their rights to assert the Customer Claims under any 

assumed Customer Contracts against the Buyer, from and after the effective date of assumption of 

the Customer Contracts in accordance with section 365 of the Bankruptcy Code and (ii) this Order 

does not authorize the Debtors to assume and not assign any contracts. 

38. Nothing in the preceding paragraph 37 of this Order is intended to waive, release, 

discharge, or otherwise impact the Non-Debtor Counterparties’ right to assert rejection damages 

against the Debtors to the extent a Non-Debtor Counterparty Contract is rejected by the Debtors 

under section 365 of the Bankruptcy Code, including pursuant to any chapter 11 plan. 

39. Notwithstanding anything to the contrary in the APAs, this Order, or any cure 

notices filed by the Debtors, the rights of (i) Florida Power & Light Company, (ii) the Orlando 

Utilities Commission, (iii) Meritor, Inc. and its subsidiaries, (iv) Tompkins Consolidated Area 

Transit, Inc. (“TCAT”), (v) Southeastern Pennsylvania Transportation Authority; (vi) Cigna 

Health and Life Insurance Company; and (vii) Valeo Thermal Commercial Vehicles North 

America, Inc. (collectively, the “Objectors”) to object to the assumption and assignment to the 

                                                 
5  The “Customers” means:  (i) the City of Detroit, Michigan; (ii) Capital Metropolitan Transportation 

Authority (“CapMetro”); (iii) Broward County; (iv) Central Florida Regional Transportation Authority 

(a/k/a Lynx); (v) City of Tallahassee; (vi) Ontario International Airport Authority; and (vi) Tompkins 

Consolidated Area Transit, Inc. 
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Buyer of (a) any contract between the Debtors and the Objectors (other than TCAT) and (b) that 

certain Engineer, Procure, Construct (EPC) Agreement between the Debtors and TCAT 

(collectively, the “Reserved Contracts”), are preserved, and the Debtors shall not assume or assign 

to the Buyer any of the Reserved Contracts, absent either (1) the consent of the applicable Objector 

or (2) further order of this Court; provided that the Objectors shall have at least (14) fourteen days’ 

notice of any hearing at which the Debtors may seek to assume and assign any of the Reserved 

Contracts. 

40. Notwithstanding anything in this Order, from and after the Closing, (i) CapMetro 

shall retain its rights, if any, to assert claims against the Buyer under the CapMetro Customer 

Contracts for delays in delivering chargers to CapMetro (the “Liquidated Damages Claims”) and 

(ii) the Buyer shall retain all defenses and counterclaims to the Liquidated Damages Claims. 

41. Any provisions in any Assumed Contracts that prohibit or condition the assignment 

of such Assumed Contract or allow the party to such Assumed Contract to terminate, recapture, 

impose any penalty, condition on renewal or extension, or modify any term or condition upon the 

assignment of such Assumed Contract constitute unenforceable anti-assignment provisions that 

are void, and of no force and effect.  All other requirements and conditions under sections 363 and 

365 of the Bankruptcy Code for the assumption by the Debtors and assignment to the Buyer of the 

Assumed Contracts have been satisfied. 

42. To the extent a Non-Debtor Counterparty to an Assumed Contract failed to timely 

object to a Cure Amount in accordance with the Bidding Procedures Order, such Cure Amount 

shall be deemed to be finally determined and any such Non-Debtor Counterparty shall be 

prohibited from challenging, objecting to, or denying the validity and finality of the Cure Amount 
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at any time, and such Cure Amount, when paid, shall be deemed to resolve any defaults, amounts 

due or overdue, or other breaches with respect to any Assumed Contract to which it relates. 

43. Any party having the right to consent to the assumption or assignment of any 

Assumed Contract that failed to object to such assumption or assignment is deemed to have waived 

any objections and consented to such assumption and assignment as required by section 365(c) of 

the Bankruptcy Code. 

44. Upon the Closing (or, with respect to each Delayed Contract, the applicable 

Delayed Contract Assignment Date), the Buyer will be deemed to be substituted for the Debtors 

as a party to the applicable Assumed Contracts and the Debtors and their estates will be relieved, 

pursuant to section 365(k) of the Bankruptcy Code, from any further liability under the Assumed 

Contracts. 

45. There shall be no assignment fees, increases, rent-acceleration, or any other fees 

charged to the Buyer or the Debtors and their bankruptcy estates as a result of the assumption and 

assignment of the Assumed Contracts. 

46. Pursuant to sections 105(a), 363, and 365 of the Bankruptcy Code, all 

counterparties to the Assumed Contracts are forever barred and permanently enjoined from raising 

or asserting against the Debtors and their estates or the Buyer any assignment fee, default, breach, 

claim, pecuniary loss, or condition to assignment, arising under or related to the Assumed 

Contracts, existing as of the date that such Assumed Contracts are assumed or arising by reason of 

or in connection with the Closing. 

47. Nothing in this Order or the APAs shall relieve the Buyer of any generally 

applicable contractor requirements to do business with any governmental unit (as defined in 

Bankruptcy Code section 101(27)); provided that Buyer may comply with such requirements on 
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or after the Closing (or, with respect to each Delayed Contract, the applicable Delayed Contract 

Assignment Date). 

48. Except as otherwise set forth in the APAs or herein, including the Assumed 

Liabilities and Cure Amounts that will be paid as provided in the APAs, neither the Buyer, nor any 

of its successors or assigns, or any of their respective affiliates shall have any liability for any 

Claim or Interest that arose or occurred prior to the Closing, or otherwise is assertable against the 

Debtors or is related to the Assets prior to the Closing.  The Buyer is not and shall not be deemed 

a “successor” to the Debtors or their estates, have, de facto or otherwise, merged with or into the 

Debtors, or be a mere continuation or substantial continuation of the Debtors or the enterprise of 

the Debtors under any theory of law or equity as a result of any action taken in connection with 

the APAs or any of the transactions or documents ancillary thereto or contemplated thereby or in 

connection with the acquisition of the Assets. 

Additional Provisions 

49. In connection with the Closing, a certified copy of this Order evidencing the release, 

cancelation, and termination provided herein of any Interest or Claims of record on the Assets may 

be filed or recorded with the appropriate filing agents, filing officers, administrative agencies or 

units, governmental departments, secretaries of state, federal, state, and local officials, and all other 

persons, institutions, agencies, and entities which may require such filings by operation of law, the 

duties of their office, or contract. 

50. Upon consummation of the Sales, if any Person or Entity that has filed financing 

statements, mortgages, mechanic’s liens, lis pendens, or other documents or agreements 

evidencing Interests or Claims against or in the Assets shall not have delivered to the Debtors prior 

to the Closing, in proper form for filing and executed by the appropriate parties, termination 
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statements, instruments of satisfaction, releases of all Interests or Claims that the person or entity 

has with respect to the Assets (unless otherwise assumed in the APAs, including Permitted 

Encumbrances), or otherwise, then: (i) the Debtors are hereby authorized to execute and file such 

statements, instruments, releases, and other documents on behalf of the person or entity with 

respect to the Assets; and (ii) the Buyer is hereby authorized to file, register, or otherwise record a 

certified copy of this Order, which, once filed, registered or otherwise recorded, will constitute 

conclusive evidence of the release of all Interests or Claims in the Assets of any kind or nature 

(except as otherwise assumed in the APAs, including Permitted Encumbrances); provided that, 

notwithstanding anything in this Order or the APAs to the contrary, the provisions of this Order 

will be self-executing, and neither the Debtor nor Buyer will be required to execute or file releases, 

termination statements, assignments, consents, or other instruments in order to effectuate, 

consummate, and implement the provisions of this Order.  For the avoidance of doubt, upon 

consummation of each of the respective Sales, the Buyer is authorized to file the applicable 

termination statements, lien terminations, or other amendments in any required jurisdiction to 

remove and record, notice filings or financing statements recorded to attach, perfect, or otherwise 

notice any lien or encumbrance that is extinguished or otherwise released pursuant to this Order 

under section 363 of the Bankruptcy Code and the related provisions of the Bankruptcy Code.  

Each and every federal, state, and local governmental agency or department is hereby authorized 

to accept any and all documents and instruments necessary and appropriate to consummate the 

transactions contemplated by the APAs, including, without limitation, recordation of this Order.  

This Order shall be binding upon and shall govern the acts of all persons including without 

limitation, all filing agents, filing officers, title agents, title companies, recorders of mortgages, 

recorders of deeds, registrars of deeds, administrative agencies, governmental departments, 
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secretaries of state, federal, state, and local officials, and all other persons who may be required by 

operation of law, the duties of their office, or contract, to accept, file, register, or otherwise record 

or release any documents or instruments, or who may be required to report or insure any title or 

state of title in or to any of such assets or other property interests. 

51. All entities that are currently, or on the Closing may be, in possession of some or 

all of the Assets are hereby directed to surrender possession of the Assets to the Buyer on the 

Closing (or, with respect to each Delayed Contract, the applicable Delayed Contract Assignment 

Date), unless the Buyer otherwise agrees. 

52. This Order shall be effective as a determination that, upon the Closing, all liabilities 

of any kind or nature whatsoever existing as to the Assets prior to the Closing (other than the 

Assumed Liabilities) have been unconditionally released, discharged, and terminated and that the 

conveyances described herein have been effected as set forth in this Order.   

53. At the Closing, the Buyer shall pay the Debtors in accordance with Section 3.1 of 

the APAs and the Earnest Deposit shall be credited and applied to the respective Purchase Price 

(as defined in the APA). 

54. Without further order of the Court, the Escrow Agent is hereby authorized, in 

accordance with, and as permitted under, the APAs, to release the Earnest Deposit to the Debtors, 

including:  (a) if the respective APA is terminated in accordance with the terms of such APA, 

including if the Closing has not occurred by the Outside Closing Date (as defined in the APAs); 

and (b) upon the Closing. 

55. Except as otherwise provided in this Order and the APAs, all rights of the respective 

Debtors’ estates and its stakeholders with respect to the allocation of consideration received from 

the Buyer in connection with the Sales are expressly reserved for later determination by this Court 
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and, to the extent consideration is received by any Debtor that is determined to be allocable to 

another Debtor, such other Debtor shall have a claim against the recipient Debtor with the status 

of an expense of administration in the case of the recipient Debtor under Bankruptcy Code section 

503(b).  Nothing in this Order or the APAs shall constitute a finding of fact or a conclusion of law 

in relation to the allocation of the sale proceeds as consideration for each of the Assets. 

56. The APAs and any related agreements, documents, or other instruments may be 

modified, amended, or supplemented through a written document signed by the parties thereto in 

accordance with the terms thereof and this Order and in consultation with the Consultation Parties 

without further order of this Court.  The Debtors are authorized to perform each of their covenants 

and undertakings as provided in the APAs prior to or after the Closing without further order of this 

Court. 

57. The APAs shall be of full force and effect, regardless of any Debtors’ lack of good 

standing in any jurisdiction in which such Debtor is formed or authorized to transact business. 

58. To the extent applicable, the automatic stay pursuant to section 362 of the 

Bankruptcy Code is hereby lifted with respect to the Debtors to the extent necessary, without 

further order of the Court (a) to allow the Buyer to give the Debtors any notice provided for in the 

APAs, and (b) to allow the Buyer to take any and all actions permitted by the APAs. 

59. No bulk sales law or any similar law of any state or other jurisdiction shall apply to 

the Debtors’ conveyance of the Assets. 

60. The Debtors and the Buyer will use commercially reasonable efforts to enter into a 

Transition Services Agreement, which shall be reasonably acceptable to the Committee in form 

and substance, to the extent necessary to assist in the transition of the Proterra Transit business 

unit to the Buyer, provided, that the Debtors may require such Transition Services Agreement to 
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provide (i) for payment in advance from the Buyer to the Debtor and (ii) that the Transition 

Services Agreement terminates upon the Debtors’ entry into a transition services agreement with 

Volvo Battery Solutions LLC.  Pursuant to this Order, access to the Acquired Business Books and 

Records (as defined in the APAs) shall be made reasonably available post-Closing by the Buyer 

to the Debtors, the Committee, and any subsequently appointed plan administrator or trustee at 

reasonable times upon reasonable notice. 

61. Nothing in this Order shall be deemed to waive, release, extinguish, or estop the 

Debtors or their estates from asserting or otherwise impair or diminish any right (including any 

right of recoupment), claim, cause of action, defense, offset, or counterclaim in respect of any asset 

that is not an Asset. 

62. The failure specifically to include or make reference to any particular provisions of 

the APAs in this Order shall not diminish or impair the effectiveness of such provision, it being 

the intent of this Court that each APA and each document, agreement, or instrument contemplated 

thereby is authorized and approved in its entirety. 

63. Absent a subsequent order of this Court to the contrary, this Order shall be binding 

in all respects upon any trustees, examiners, “responsible persons” or other fiduciaries appointed 

in these chapter 11 cases or upon a conversion to chapter 7 under the Bankruptcy Code. 

64. Notwithstanding any provision in the Bankruptcy Rules to the contrary, this Order 

shall be effective immediately and enforceable upon its entry. 

65. In the event of any conflict between this Order and the APAs, this Order shall 

control in all respects. 

66. The requirements set forth in Local Rules 6004-1, 9006-1, and 9013-1 are hereby 

satisfied or waived. 
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67. This Court shall retain exclusive jurisdiction to interpret, implement and enforce 

the terms and provisions of this Order, the Bidding Procedures Order, and the APAs, including all 

amendments thereto and any waivers and consents thereunder and each of the other agreements 

executed in connection therewith, and decide any issues or disputes concerning this Order and the 

APAs or the rights and duties of the parties hereunder or thereunder, including the interpretation 

of the terms, conditions, and provisions hereof and thereof, the status, nature and extent of the 

Assets. 

 

BRENDAN L. SHANNON 
UNITED STATES BANKRUPTCY JUDGE

Dated: January 9th, 2024 
Wilmington, Delaware
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Exhibit A 

Transit APA
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EXECUTION VERSION

FIRST AMENDMENT 
TO

ASSET PURCHASE AGREEMENT

This First Amendment to Asset Purchase Agreement (this “Amendment”) is made and 
entered into as of December 1, 2023, by and among PROTERRA INC, a Delaware corporation 
(“Holdco”), PROTERRA OPERATING COMPANY, INC., a Delaware corporation (together 
with Holdco, “Sellers” and each a “Seller”), and PHOENIX MOTOR INC., a Delaware 
corporation (“Purchaser”). Each of the parties named above may be referred to herein as a 
“Party” and collectively as the “Parties.”

WHEREAS, the Parties entered into that certain Asset Purchase Agreement, dated as of 
November 13, 2023 (the “Purchase Agreement”);

WHEREAS, Section 12.4 of the Purchase Agreement provides that the Purchase 
Agreement may be amended, superseded, canceled, renewed, or extended by a written instrument 
signed by the parties to the Purchase Agreement; and 

WHEREAS, each of the Parties desires to amend the Purchase Agreement on the terms 
and conditions set forth in this Amendment.

NOW, THEREFORE, in consideration of the foregoing and the respective covenants and 
agreements set forth herein, and other good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, the Parties, intending to be legally bound, hereby agree as 
follows:

1. Capitalized Terms. Capitalized terms used but not otherwise defined herein shall 
have the meanings assigned thereto in the Purchase Agreement.

2. Agreements and Amendments to the Purchase Agreement.

(i) Each of subsections (iv), (v) and (vi) of the definition of “Assumed 
Liabilities” is hereby deleted in its entirety and replaced with the following 
corresponding subsection:

“(iv) any Product Liability Claim related to products sold by the Acquired 
Business after the Closing Date (regardless of when manufactured),  

(v)   any Warranty Liability Claim, excluding any such claim or Liability 
asserted by Southeastern Pennsylvania Transportation Authority, 

(vi)    [Reserved],” 
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(ii) The definition of “Excluded Liabilities” is hereby amended by 
adding the following language to the end of the definition:

“(x)     all Liabilities of each Seller with respect to any Product Liability 
Claim or similar claim with respect to any products sold or any service 
performed by any Seller prior to the Closing Date; 

(xi) any Liability asserted by Southeastern Pennsylvania Transportation 
Authority; and

(xii) all Liabilities under any Contracts or Real Property Leases that are 
not assigned to Purchaser.”

(iii) The definition of “Outside Closing Date” is hereby deleted in its 
entirety and replaced with the following:

““Outside Closing Date” means December 22, 2023.”

(iv) In Section 1.1 of the Purchase Agreement, the following definition 
is hereby added immediately following the definition of “Representative”:

““Revised Hearing Date” means December 12, 2023.”

(v) The second sentence of Section 2.5(a) of the Purchase Agreement is 
hereby deleted in its entirety and replaced with the following:

“Purchaser shall be responsible for Cure Amounts and for satisfying the 
requirements of “adequate assurance of future performance” as required by 
section 365 of the Bankruptcy Code (which shall include a post-Closing 
financing commitment of no less than $20,000,000) and shall cooperate 
fully with each Seller in seeking such approval from the Bankruptcy Court, 
including Purchaser providing the necessary evidence required in 
connection with the Sale Hearing by no later than December 8, 2023, as 
applicable, to approve this Agreement and the transactions contemplated 
herein.”

(vi) The third and fourth sentences of Section 2.5(b) of the Purchase 
Agreement are hereby deleted in their entirety and replaced with the following:

“Purchaser shall have the right to request that Sellers add or remove any 
Contract identified in the Schedule of Transferred Contracts at any time on 
or prior to the Revised Hearing Date.  Purchaser acknowledges and agrees 
that it may not be possible for certain Transferred Contracts to be assumed 
and assigned to Purchaser.”
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(vii) The first sentence of Section 3.1(b) of the Purchase Agreement is 
hereby deleted in its entirety and replaced with the following:

“Purchaser or one of its Affiliates has made an earnest deposit by wire 
transfer of immediately available funds into the Deposit Escrow Account 
equal to ten percent (10%) of the Cash Component Price of the Purchase 
Price (the “Initial Earnest Deposit”) in accordance with the Bidding 
Procedures Order and shall increase the Initial Earnest Deposit by an 
additional ten percent (10%) of the Cash Component Price of the Purchase 
Price (the “Increased Deposit Amount” and, together with the Initial 
Earnest Deposit, the “Earnest Deposit”) on or prior to December 5, 2023.”

(viii) Section 7.12 of the Purchase Agreement is hereby added to the 
Purchase Agreement with the  following:

Section 7.12 Successor Liability. Purchaser shall have no liability or 
responsibility for any Liability or other obligation of Sellers arising under, 
related to or in connection with the Acquired Assets and the Acquired 
Business other than as expressly set forth in this Agreement. Without 
limiting the effect of the foregoing, the transfer of the Acquired Assets will 
not subject Purchaser to any Liability or other obligation in connection with 
claims against Sellers or the Acquired Assets, including, claims for 
successor or vicarious liability, by reason of such transfer under the laws of 
the United States, any state, territory or possession thereof applicable to 
such transactions. Purchaser shall not be deemed, as a result of the 
consummation of the transactions contemplated by this Agreement and the 
Related Agreements, to be a successor of any Seller, have, de facto or 
otherwise, merged with or into Sellers, be a mere continuation or substantial 
continuation of Sellers or the enterprise of Sellers or be responsible for any 
Liability or other obligation of Sellers or for payment of any benefit 
accruing to Sellers, except as expressly set forth in this Agreement.

(ix) Section 10.1(b) of the Purchase Agreement is hereby deleted in its 
entirety and replaced with the following:

“by Sellers by written notice to the Purchaser, if (i) the Closing has not 
occurred on or prior to the Outside Closing Date (unless the failure to 
consummate the Closing by such date is due to the failure of a Seller to have 
fulfilled any of its obligations under this Agreement), (ii) the Increased 
Deposit Amount has not been transferred into the Deposit Escrow Account 
on or prior to December 5, 2023, or (iii) Purchaser has not, on or prior to 
December 8, 2023, (A) provided adequate assurance of future performance 
(which shall include a post-Closing financing commitment of no less than 
$20,000,000) or (B) filed an adequate assurance and good faith declaration 
on the jointly administered docket of the Sellers’ Bankruptcy Cases.”
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(x) Section 10.2 of the Purchase Agreement is hereby deleted in its 
entirety and replaced with the following: 

“In the event of the termination of this Agreement in accordance with 
Section 10.1, this Agreement will thereafter become void and have no 
effect, and no party hereto will have any liability to the other party hereto 
or their respective Affiliates, directors, officers or employees, except for the 
obligations of the parties hereto contained in this Section 10.2, in 
Article XII and in Section 7.6; provided, however, that (a) if this Agreement 
is validly terminated by Purchaser prior to Closing pursuant to Section 10.1 
(e)(ii), Escrow Agent shall, within two (2) Business Days following the 
termination of this Agreement and without the requirement of any approval 
by the Bankruptcy Court, distribute the Deposit Escrow Funds to Purchaser 
and such distribution to Purchaser shall be Purchaser’s sole and exclusive 
remedy as a result of such termination, and (b) if this Agreement is validly 
terminated by Sellers or Purchaser prior to Closing for any reason other than 
by Purchaser pursuant to Section 10.1(e)(ii), then, without the requirement 
of any approval by the Bankruptcy Court, (i) Escrow Agent shall, within 
two (2) Business Days following the termination of this Agreement, 
distribute the Deposit Escrow Funds to Sellers and Sellers shall be entitled 
to retain the Deposit Escrow Funds, and (ii) Purchaser shall, within two (2) 
Business Days following the termination of this Agreement, pay, to the 
extent not deposited into the Deposit Escrow Account prior to such 
termination, the Increased Deposit Amount, by wire transfer of immediately 
available funds to an account designated by Sellers.”

(xi) Section 11.3(a) of the Purchase Agreement is hereby deleted in its 
entirety and replaced with the following:

“Purchaser agrees that it will promptly take such actions as are reasonably 
requested by Sellers to assist in obtaining entry of the Sale Order and a 
finding of adequate assurance of future performance by Purchaser (which 
shall include a post-Closing financing commitment of no less than 
$20,000,000), including furnishing affidavits or other documents or 
information for filing by no later than December 8, 2023 with the 
Bankruptcy Court for the purposes, among others, of providing necessary 
assurances of performance by Purchaser under the Transferred Contracts 
and demonstrating that Purchaser is a “good faith” purchaser under 
Section 363(m) of the Bankruptcy Code.”

(xii) The second sentence of Schedule 1-I of the Purchase Agreement is 
hereby deleted in its entirety and replaced with the following :

“Any amounts (i) invoiced at any time to and/or payments received from or 
on behalf of Broward County Transit, (ii) invoiced prior to the Closing to 
and/or payments received prior to the Closing from British Columbia 
Transit and (iii) invoiced at any time to and/or payments received from or 
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on behalf of Capital Metropolitan Transportation Authority to the extent 
relating to buses 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, in each case, less any 
out-of-pocket fees and expenses actually and directly incurred by Purchaser 
in connection with the final preparation and delivery of buses to such 
customers. Following the Closing, Purchaser shall complete, deliver and 
invoice buses to Broward County Transit and Capital Metropolitan 
Transportation Authority in accordance with Sellers’ historical practices 
and shall use Reasonable Efforts to collect amounts underlying such 
invoices.”

(xiii) Schedule 7.10 of the Purchase Agreement is hereby deleted in its 
entirety and replaced with the new Schedule 7.10 attached hereto as Annex A.

3. Effectiveness; Continuing Effect; Miscellaneous. This Amendment shall take effect 
as of the date of execution of this Amendment. Except as amended by this Amendment, the 
Purchase Agreement shall be and remain unmodified and in full force and effect in accordance 
with its terms, and each and every one of its provisions, as amended by this Amendment, are 
hereby adopted, ratified, and affirmed, and further it is understood and agreed that this Amendment 
does not limit or alter any rights or remedies of the Parties under any document, agreement or 
instrument other than the Purchase Agreement, except to the extent that the provisions hereof 
expressly address the matters set forth therein. Upon execution of this Amendment, this 
Amendment and the Purchase Agreement shall constitute one agreement. Any references to the 
“Agreement” in the Purchase Agreement or to the words hereof, hereunder or words of similar 
affect in the Purchase Agreement shall mean the Purchase Agreement as amended by this 
Amendment, although this change shall not alter the dates as of which any provision of the 
Agreement speaks, except as expressly provided herein. For example, phrases such as “the date 
hereof” and “the date of this Agreement” shall continue to refer to November 13, 2023, the date 
that the Purchase Agreement was executed, except as expressly provided herein. The provisions 
of Article XII of the Purchase Agreement shall apply to this Amendment mutatis mutandis.

[Signature Pages to Follow]
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[Signature Page to First Amendment to Asset Purchase Agreement] 

IN WITNESS WHEREOF, the Parties, intending to be legally bound, have caused this 
Amendment to be duly executed as of the day and year first herein above written.

SELLERS: 

PROTERRA INC

By:_________________________________
Name:
Title:

PROTERRA OPERATING COMPANY, 
INC.

By:_________________________________
Name:
Title:
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ANNEX A
Schedule 7.10

[See attached.]
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Schedule 7.10

Support Obligations

Standby Letters of Credit

Surety Bonds

Bond Number Issuing 
Carrier

Princip
al

Obligee Type of Bond Expiration 
Date

Bond 
Amount

Bond 
Premium

PB02182000037 Philadelphia 
Indemnity 
Insurance 
Company

Holdco Chicago Transit 
Authority

Miscellaneous 
Contracts

6/29/2024 15,619,205.00 312,384.00

800018815 Atlantic 
Specialty 
Insurance 
Company

Opco City and 
County of San 
Francisco

Electrical – 
Public

1/16/2024 2,465,696.01 49,314.00

PB01989700035 Philadelphia 
Indemnity 
Insurance 
Company

Holdco State of 
California

License & 
Permit

5/31/2024 50,000.00 1,000.00

22C0023NM Lexon 
Insurance 
Company

Opco Department of 
HomeLand 
Security

Customs – 
Continuous – 
All Other *

12/19/2023 600,000.00 2,700.00

PB00438200020 Philadelphia 
Indemnity 
Insurance 
Company

Holdco Santa Clara 
Valley 
Transportation 
Authority

Supply 
Maintenance – 
Public

8/23/2023 440,393.49 1,982.00

PB02182000052 Philadelphia 
Indemnity 
Insurance 
Company

Holdco Sacramento 
Regional 
Transit District

All Other 
Miscellaneous 
Contracts – 
NOC – Public

10/18/2023 890,403.35 40,068.00

PB01989700045 Philadelphia 
Indemnity 
Insurance 
Company

Holdco Transportation 
District 
Commission of 
Hampton Roads

Miscellaneous 
Contracts *

7/2/2023 506,637.60 25,332.00

962-019-625 Intact 
Insurance 
Company

Holdco Canada Border 
Services 
Agency

Customs – 
Continuous – 
All Other *

3/1/2023 270,307.00 -

PB00438200024 Philadelphia 
Indemnity 
Insurance 
Company

Opco Metropolitan 
Washington 
Airports 
Authority

Lien and 
Payment Bonds 
– Given at or 
near 
Commence-
ment of Project

12/31/2023 780,755.00 27,326.00

Issuing
Entity

Beneficiary Document
Number

Amount
(in USD)

Expiration
Date

Ever-
green

?

Stand 
Alone 

or 
ABL

Issuing 
Bank

Categor
y

Descript
ion

Opco Steelcase 
Financial 
Services Inc.

68180451 741,685.00 5/19/2024 Y ABL Bank of 
America, 
N.A.

Lease Greer 
Furniture 
Lease
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SERS ND AE ENDE ENT 
TS

ASSET PURRHASE AGREEE ENT

This Second Amendment to Asset Purchase Agreement (this “Amendment”) is made and 
entered into as of December 15, 2023, by and among PROTERRA INC, a Delaware corporation 
(“Holdco”), PROTERRA OPERATING COMPANY, INC., a Delaware corporation (together 
with Holdco, “Sellers” and each a “Seller”), and PHOENIX MOTOR INC., a Delaware 
corporation (“Purchaser”). Each of the parties named above may be referred to herein as a 
“Party” and collectively as the “Parties.”

WHEREAS, the Parties entered into that certain Asset Purchase Agreement, dated as of 
November 13, 2023, as amended by that certain First Amendment to Asset Purchase Agreement, 
dated as of December 1, 2023 (the “Purchase Agreement”);

WHEREAS, Section 12.4 of the Purchase Agreement provides that the Purchase 
Agreement may be amended, superseded, canceled, renewed, or extended by a written instrument 
signed by the parties to the Purchase Agreement; and 

WHEREAS, each of the Parties desires to amend the Purchase Agreement on the terms 
and conditions set forth in this Amendment.

NS W, THEREFS RE, in consideration of the foregoing and the respective covenants and 
agreements set forth herein, and other good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, the Parties, intending to be legally bound, hereby agree as 
follows:

1. Capitalized Terms. Capitalized terms used but not otherwise defined herein shall
have the meanings assigned thereto in the Purchase Agreement.

2. Agreements and Amendments to the Purchase Agreement.

(i) The definition of “Outside Closing Date” is hereby deleted in its
entirety and replaced with the following:

““S utside Rlosing Date” means January 10, 2024.”

(ii) In Section 1.1 of the Purchase Agreement, the following definition
is hereby added immediately following the definition of “Representative”:

““Revised Hearing Date” means January 5, 2024.”

(iii) The second sentence of Section 2.5(a) of the Purchase Agreement is
hereby deleted in its entirety and replaced with the following:

“Purchaser shall be responsible for Cure Amounts and for satisfying the 
requirements of “adequate assurance of future performance” as required by 
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section 365 of the Bankruptcy Code (which shall include a fully committed 
and legally enforceable financing of no less than $20,000,000 that shall be 
fully available at the Closing or a full pledged performance guaranty from 
a creditworthy entity that is acceptable to Sellers) and shall cooperate fully 
with each Seller in seeking such approval from the Bankruptcy Court, 
including Purchaser providing the necessary evidence required in 
connection with the Sale Hearing by no later than 5:00 p.m. Eastern Time 
on December 22, 2023, as applicable, to approve this Agreement and the 
transactions contemplated herein.”

(iv) The first sentence of Section 3.1(b) of the Purchase Agreement is
hereby deleted in its entirety and replaced with the following:

“Purchaser or one of its Affiliates (i) has made an earnest deposit by wire 
transfer of immediately available funds into the Deposit Escrow Account 
equal to ten percent (10%) of the Cash Component Price of the Purchase 
Price (the “Initial Earnest Deposit”) in accordance with the Bidding 
Procedures Order, (ii) has increased the Initial Earnest Deposit by 
transferring an additional ten percent (10%) of the Cash Component Price 
of the Purchase Price (the “First Deposit Increase”) on December 11, 2023 
and (iii) shall increase the Initial Earnest Deposit by transferring an 
additional ten percent (10%) of the Cash Component Price of the Purchase 
Price (the “Second Deposit Increase” and, together with the Initial Earnest 
Deposit and the First Deposit Increase, the “Earnest Deposit”) on or prior 
to 5:00 p.m. Eastern Time on December 22, 2023.”

(v) The opening phrase of Section 7.1 of the Purchase Agreement is
hereby deleted in its entirety and replaced with the following: 

“Except (1) those matters set forth in Section 7.1 of the Seller Disclosure 
Schedules, (2) as otherwise expressly contemplated by this Agreement, (3) 
as required by applicable Law or any Governmental or Regulatory 
Authority, (4) with the written consent of Purchaser (which consent will not 
be unreasonably withheld, conditioned or delayed), or (5) for any 
limitations on operations imposed by the Bankruptcy Court or the 
Bankruptcy Code or those actions or omissions necessary and incident, or 
otherwise relating, to the Bankruptcy Cases or the wind-down of the 
operations or business of a Seller, during the period from the Execution Date 
to the Closing Date, each Seller will:”

(vi) Section 10.1(b) of the Purchase Agreement is hereby deleted in its
entirety and replaced with the following:

“by Sellers by written notice to the Purchaser, if (i) the Closing has not 
occurred on or prior to the Outside Closing Date (unless the failure to 
consummate the Closing by such date is due to the failure of a Seller to have 
fulfilled any of its obligations under this Agreement), (ii) the Second 
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Deposit Increase has not been transferred into the Deposit Escrow Account 
on or prior to 5:00 p.m. Eastern Time on December 22, 2023, or 
(iii) Purchaser has not, on or prior to 5:00 p.m. Eastern Time on
December 22, 2023, (A) provided adequate assurance of future
performance (which shall include a fully committed and legally enforceable
financing of no less than $20,000,000 that shall be fully available at the
Closing or a full pledged performance guaranty from a creditworthy entity
that is acceptable to Sellers) or (B) filed an adequate assurance and good
faith declaration on the jointly administered docket of the Sellers’
Bankruptcy Cases that is acceptable to Sellers;”

(vii) Section 11.2(d) of the Purchase Agreement is hereby deleted in its
entirety and replaced with the following:

“[Reserved.]”

(viii) Section 11.3(a) of the Purchase Agreement is hereby deleted in its
entirety and replaced with the following:

“Purchaser agrees that it will promptly take such actions as are reasonably 
requested by Sellers to assist in obtaining entry of the Sale Order and a 
finding of adequate assurance of future performance by Purchaser (which 
shall include a fully committed and legally enforceable financing of no less 
than $20,000,000 that shall be fully available at the Closing or a full pledged 
performance guaranty from a creditworthy entity that is acceptable to 
Sellers), including furnishing affidavits or other documents or information 
for filing by no later than 5:00 p.m. Eastern Time on December 22, 2023 
with the Bankruptcy Court for the purposes, among others, of providing 
necessary assurances of performance by Purchaser under the Transferred 
Contracts and demonstrating that Purchaser is a “good faith” purchaser 
under Section 363(m) of the Bankruptcy Code.”

3. Separation; Transition Services.  Purchaser acknowledges and agrees that,
notwithstanding anything to the contrary set forth in the Purchase Agreement, unless and until 
Purchaser has, on or prior to 5:00 p.m. Eastern Time on December 22, 2023 (i) provided adequate 
assurance of future performance (which shall include a fully committed and legally enforceable 
financing of no less than $20,000,000 that shall be fully available at the Closing or a full pledged 
performance guaranty from a creditworthy entity that is acceptable to Sellers) and (ii) filed an adequate 
assurance and good faith declaration on the jointly administered docket of the Sellers’ Bankruptcy 
Cases that is acceptable to Sellers, Sellers shall have no obligation to (a) discuss or otherwise 
engage with Purchaser on (x) the separation of the Proterra Transit Business Unit or any of the 
Acquired Assets from the Proterra Other Business Units or (y) post-Closing transition services, 
the Transition Services Agreement or any matters related thereto, or (b) permit Purchaser to 
conduct site visits or otherwise accept or accommodate Purchaser at any facility or office of 
Sellers.    
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4. Miami Dade County Transit Buses.  Purchaser acknowledges and agrees that,
notwithstanding anything to the contrary set forth in the Purchase Agreement, Sellers may sell, 
assign or transfer, to one or more third parties, the six electric transit buses that were intended for 
delivery to Miami-Dade County, Transportation and Public Works, on terms acceptable to Sellers 
so long as the consummation of the sale for such six transit buses takes place on or before the 
Closing Date.    Purchaser shall have no warranty or product liability obligations related to or for 
such 6 transit buses that are delivered before the Closing Date

5. Effectiveness; Continuing Effect; Miscellaneous. This Amendment shall take effect
as of the date of execution of this Amendment and so long as the letter agreement, dated as of the 
date hereof, by and among the Parties has been executed and delivered by Purchaser, including the 
Joint Release Instruction attached as Annex I thereto. Except as amended by this Amendment, the 
Purchase Agreement shall be and remain unmodified and in full force and effect in accordance 
with its terms, and each and every one of its provisions, as amended by this Amendment, are 
hereby adopted, ratified, and affirmed, and further it is understood and agreed that this Amendment 
does not limit or alter any rights or remedies of the Parties under any document, agreement or 
instrument other than the Purchase Agreement, except to the extent that the provisions hereof 
expressly address the matters set forth therein. Upon execution of this Amendment, this 
Amendment and the Purchase Agreement shall constitute one agreement. Any references to the 
“Agreement” in the Purchase Agreement or to the words hereof, hereunder or words of similar 
affect in the Purchase Agreement shall mean the Purchase Agreement as amended by this 
Amendment, although this change shall not alter the dates as of which any provision of the 
Agreement speaks, except as expressly provided herein. For example, phrases such as “the date 
hereof” and “the date of this Agreement” shall continue to refer to November 13, 2023, the date 
that the Purchase Agreement was executed, except as expressly provided herein. The provisions 
of Article XII of the Purchase Agreement shall apply to this Amendment mutatis mutandis.

[Signature Pages to Follow]
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[Signature Page to Second Amendment to Asset Purchase Agreement] 

SELLERS: 

PROTERRA INC

By:_________________________________
Name: Gareth Joyce
Title: President

PROTERRA OPERATING COMPANY, 
INC.

By: ________________________________
Name: Gareth Joyce
Title: President

IN WITNESS WHEREOF, the Parties, intending to be legally bound, have caused this 
Amendment to be duly executed as of the day and year first herein above written.
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Exhibit B 

Battery Lease APA 
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EXECUTION VERSION

SERSN AD ETPD ETN 
NU

ASSEN RHRGmASE Ae REED ETN

This First Amendment to Asset Purchase Agreement (this “An dt on dt l”) is made and 
entered into as of December 1, 2023, by and among PROTERRA INC, a Delaware corporation 
(“mcrosc”), PROTERRA OPERATING COMPANY, INC., a Delaware corporation (together 
with Holdco, “Sdrrduh” and each a “Sdrrdu”), and PHOENIX MOTOR INC., a Delaware 
corporation (“Rausyi hdu”). Each of the parties named above may be referred to herein as a 
“Ri ulW” and collectively as the “Ri ulgdh.”

, mEREAS, the Parties entered into that certain Asset Purchase Agreement, dated as of 
November 13, 2023 (the “Rausyi hd AFuddn dt l”);

, mEREAS, Section 12.4 of the Purchase Agreement provides that the Purchase 
Agreement may be amended, superseded, canceled, renewed, or extended by a written instrument 
signed by the parties to the Purchase Agreement; and 

, mEREAS, each of the Parties desires to amend the Purchase Agreement on the terms 
and conditions set forth in this Amendment.

TU, v NmERESURE, in consideration of the foregoing and the respective covenants and 
agreements set forth herein, and other good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, the Parties, intending to be legally bound, hereby agree as 
follows:

1. Capitalized Terms. Capitalized terms used but not otherwise defined herein shall 
have the meanings assigned thereto in the Purchase Agreement.

2. Agreements and Amendments to the Purchase Agreement.

(i) The definition of “Outside Closing Date” is hereby deleted in its 
entirety and replaced with the following:

““Ualhgod Grchgt F Pi ld” means December 22, 2023.”

(ii) In Section 1.1 of the Purchase Agreement, the following definition 
is hereby added immediately following the definition of “Representative”:

““RdIghdo mdi ugt F Pi ld” means December 12, 2023.”

(iii) The second sentence of Section 2.5(a) of the Purchase Agreement is 
hereby deleted in its entirety and replaced with the following:

“Purchaser shall be responsible for Cure Amounts and for satisfying the 
requirements of “adequate assurance of future performance” as required by 
section 365 of the Bankruptcy Code (which shall include a post-Closing 
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financing commitment of no less than $20,000,000) and shall cooperate 
fully with each Seller in seeking such approval from the Bankruptcy Court, 
including Purchaser providing the necessary evidence required in 
connection with the Sale Hearing by no later than December 8, 2023, as 
applicable, to approve this Agreement and the transactions contemplated 
herein.”

(iv) The third sentence of Section 2.5(b) of the Purchase Agreement is 
hereby deleted in its entirety and replaced with the following:

“Purchaser shall have the right to request that Sellers add or remove any 
Contract identified in the Schedule of Transferred Contracts at any time on 
or prior to the Revised Hearing Date.”

(v) The first sentence of Section 3.1(b) of the Purchase Agreement is 
hereby deleted in its entirety and replaced with the following:

“Purchaser or one of its Affiliates has made an earnest deposit by wire 
transfer of immediately available funds into the Deposit Escrow Account 
equal to ten percent (10%) of the cash amount of the Purchase Price (the 
“Et glgi r Ei ut dhl Pdpchgl”) in accordance with the Bidding Procedures 
Order and shall increase the Initial Earnest Deposit by an additional ten 
percent (10%) of the cash amount of the Purchase Price (the “Et sudi hdo 
Pdpchgl An cat l” and, together with the Initial Earnest Deposit, the 
“Ei ut dhl Pdpchgl”) on or prior to December 5, 2023.”

(vi) Section 7.8 of the Purchase Agreement is hereby added to the 
Purchase Agreement with the  following:

Section 7.8 Successor Liability. Purchaser shall have no liability or 
responsibility for any Liability or other obligation of Sellers arising under, 
related to or in connection with the Acquired Assets other than as expressly 
set forth in this Agreement. Without limiting the effect of the foregoing, the 
transfer of the Acquired Assets will not subject Purchaser to any Liability 
or other obligation in connection with claims against Sellers or the Acquired 
Assets, including, claims for successor or vicarious liability, by reason of 
such transfer under the laws of the United States, any state, territory or 
possession thereof applicable to such transactions. Purchaser shall not be 
deemed, as a result of the consummation of the transactions contemplated 
by this Agreement and the Related Agreements, to be a successor of any 
Seller, have, de facto or otherwise, merged with or into Sellers, be a mere 
continuation or substantial continuation of Sellers or the enterprise of 
Sellers or be responsible for any Liability or other obligation of Sellers or 
for payment of any benefit accruing to Sellers, except as expressly set forth 
in this Agreement.
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(vii) Section 10.1(b) of the Purchase Agreement is hereby deleted in its 
entirety and replaced with the following:

“by Sellers by written notice to Purchaser, if (i) the Closing has not occurred 
on or prior to the Outside Closing Date (unless the failure to consummate 
the Closing by such date is due to the failure of a Seller to have fulfilled any 
of its obligations under this Agreement), (ii) the Increased Deposit Amount 
has not been transferred into the Deposit Escrow Account on or prior to 
December 5, 2023, or (iii) Purchaser has not, on or prior to December 8, 
2023, (A) provided adequate assurance of future performance (which shall 
include a post-Closing financing commitment of no less than $20,000,000) 
or (B) filed an adequate assurance and good faith declaration on the jointly 
administered docket of the Sellers’ Bankruptcy Cases;”

(viii) Section 10.2 of the Purchase Agreement is hereby deleted in its 
entirety and replaced with the following: 

“In the event of the termination of this Agreement in accordance with 
Section 10.1, this Agreement will thereafter become void and have no 
effect, and no party hereto will have any liability to the other party hereto 
or their respective Affiliates, directors, officers or employees, except for the 
obligations of the parties hereto contained in this Section 10.2, in 
Article XII and in Section 7.5; provided, however, that (a) if this Agreement 
is validly terminated by Purchaser prior to Closing pursuant to 
Section 10.1(e)(ii), Escrow Agent shall, within two (2) Business Days 
following the termination of this Agreement and without the requirement of 
any approval by the Bankruptcy Court, distribute the Deposit Escrow Funds 
to Purchaser and such distribution to Purchaser shall be Purchaser’s sole 
and exclusive remedy as a result of such termination, and (b) if this 
Agreement is validly terminated by Sellers or Purchaser prior to Closing for 
any reason other than by Purchaser pursuant to Section 10.1(e)(ii), then, 
without the requirement of any approval by the Bankruptcy Court, (i) 
Escrow Agent shall, within two (2) Business Days following the 
termination of this Agreement, distribute the Deposit Escrow Funds to 
Sellers and Sellers shall be entitled to retain the Deposit Escrow Funds, and 
(ii) Purchaser shall, within two (2) Business Days following the termination 
of this Agreement, pay, to the extent not deposited into the Deposit Escrow 
Account prior to such termination, the Increased Deposit Amount, by wire 
transfer of immediately available funds to an account designated by 
Sellers.”

(ix) Section 11.3(a) of the Purchase Agreement is hereby deleted in its 
entirety and replaced with the following:

“Purchaser agrees that it will promptly take such actions as are reasonably 
requested by Sellers to assist in obtaining entry of the Sale Order and a 
finding of adequate assurance of future performance by Purchaser (which 
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shall include a post-Closing financing commitment of no less than 
$20,000,000), including furnishing affidavits or other documents or 
information for filing by no later than December 8, 2023 with the 
Bankruptcy Court for the purposes, among others, of providing necessary 
assurances of performance by Purchaser under the Transferred Contracts 
and demonstrating that Purchaser is a “good faith” purchaser under 
Section 363(m) of the Bankruptcy Code. Without limiting the foregoing, 
Sellers and Purchaser shall each use Reasonable Efforts to cooperate to 
obtain a Sale Order finding that Purchaser is purchasing the Acquired Assets 
in good faith within the meaning of Section 363(m) of the Bankruptcy 
Code.”

3. Effectiveness; Continuing Effect; Miscellaneous. This Amendment shall take effect 
as of the date of execution of this Amendment. Except as amended by this Amendment, the 
Purchase Agreement shall be and remain unmodified and in full force and effect in accordance 
with its terms, and each and every one of its provisions, as amended by this Amendment, are 
hereby adopted, ratified, and affirmed, and further it is understood and agreed that this Amendment 
does not limit or alter any rights or remedies of the Parties under any document, agreement or 
instrument other than the Purchase Agreement, except to the extent that the provisions hereof 
expressly address the matters set forth therein. Upon execution of this Amendment, this 
Amendment and the Purchase Agreement shall constitute one agreement. Any references to the 
“Agreement” in the Purchase Agreement or to the words hereof, hereunder or words of similar 
affect in the Purchase Agreement shall mean the Purchase Agreement as amended by this 
Amendment, although this change shall not alter the dates as of which any provision of the 
Agreement speaks, except as expressly provided herein. For example, phrases such as “the date 
hereof” and “the date of this Agreement” shall continue to refer to November 13, 2023, the date 
that the Purchase Agreement was executed, except as expressly provided herein. The provisions 
of Article XII of the Purchase Agreement shall apply to this Amendment mutatis mutandis.

[Signature Pages to Follow]
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[Signature Page to First Amendment to Asset Purchase Agreement] 

IN WITNESS WHEREOF, the Parties, intending to be legally bound, have caused this 
Amendment to be duly executed as of the day and year first herein above written.

SELLERS: 

PROTERRA INC

By:_________________________________
Name:
Title:

PROTERRA OPERATING COMPANY, 
INC.

By:_________________________________
Name:
Title:
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Execution Version

SECOND AMENDMENT 
TO

ASSET PURCHASE AGREEMENT

This Second Amendment to Asset Purchase Agreement (this “Amendment”) is made and 
entered into as of December 15, 2023, by and among PROTERRA INC, a Delaware corporation 
(“Holdco”), PROTERRA OPERATING COMPANY, INC., a Delaware corporation (together 
with Holdco, “Sellers” and each a “Seller”), and PHOENIX MOTOR INC., a Delaware 
corporation (“Purchaser”). Each of the parties named above may be referred to herein as a 
“Party” and collectively as the “Parties.”

WHEREAS, the Parties entered into that certain Asset Purchase Agreement, dated as of 
November 13, 2023, as amended by that certain First Amendment to Asset Purchase Agreement, 
dated as of December 1, 2023 (the “Purchase Agreement”);

WHEREAS, Section 12.4 of the Purchase Agreement provides that the Purchase 
Agreement may be amended, superseded, canceled, renewed, or extended by a written instrument 
signed by the parties to the Purchase Agreement; and 

WHEREAS, each of the Parties desires to amend the Purchase Agreement on the terms 
and conditions set forth in this Amendment.

NOW, THEREFORE, in consideration of the foregoing and the respective covenants and 
agreements set forth herein, and other good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, the Parties, intending to be legally bound, hereby agree as 
follows:

1. Capitalized Terms. Capitalized terms used but not otherwise defined herein shall
have the meanings assigned thereto in the Purchase Agreement.

2. Agreements and Amendments to the Purchase Agreement.

(i) The definition of “Outside Closing Date” is hereby deleted in its
entirety and replaced with the following:

““Outside Closing Date” means January 10, 2024.”

(ii) In Section 1.1 of the Purchase Agreement, the following definition
is hereby added immediately following the definition of “Representative”:

““Revised Hearing Date” means January 5, 2024.”

(iii) The second sentence of Section 2.5(a) of the Purchase Agreement is
hereby deleted in its entirety and replaced with the following:

“Purchaser shall be responsible for Cure Amounts and for satisfying the 
requirements of “adequate assurance of future performance” as required by 
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section 365 of the Bankruptcy Code (which shall include a fully committed 
and legally enforceable financing of no less than $20,000,000 that shall be 
fully available at the Closing or a full pledged performance guaranty from 
a creditworthy entity that is acceptable to Sellers) and shall cooperate fully 
with each Seller in seeking such approval from the Bankruptcy Court, 
including Purchaser providing the necessary evidence required in 
connection with the Sale Hearing by no later than 5:00 p.m. Eastern Time 
on December 22, 2023, as applicable, to approve this Agreement and the 
transactions contemplated herein.”

(iv) The first sentence of Section 3.1(b) of the Purchase Agreement is
hereby deleted in its entirety and replaced with the following:

“Purchaser or one of its Affiliates (i) has made an earnest deposit by wire 
transfer of immediately available funds into the Deposit Escrow Account 
equal to ten percent (10%) of the Cash Component Price of the Purchase 
Price (the “Initial Earnest Deposit”) in accordance with the Bidding 
Procedures Order, (ii) has increased the Initial Earnest Deposit by 
transferring an additional ten percent (10%) of the Cash Component Price 
of the Purchase Price (the “First Deposit Increase”) on December 11, 2023 
and (iii) shall increase the Initial Earnest Deposit by transferring an 
additional ten percent (10%) of the Cash Component Price of the Purchase 
Price (the “Second Deposit Increase” and, together with the Initial Earnest 
Deposit and the First Deposit Increase, the “Earnest Deposit”) on or prior 
to 5:00 p.m. Eastern Time on December 22, 2023.”

(v) The opening phrase of Section 7.1 of the Purchase Agreement is
hereby deleted in its entirety and replaced with the following: 

“Except (1) those matters set forth in Section 7.1 of the Seller Disclosure 
Schedules, (2) as otherwise expressly contemplated by this Agreement, (3) 
as required by applicable Law or any Governmental or Regulatory 
Authority, (4) with the written consent of Purchaser (which consent will not 
be unreasonably withheld, conditioned or delayed), or (5) for any 
limitations on operations imposed by the Bankruptcy Court or the 
Bankruptcy Code or those actions or omissions necessary and incident, or 
otherwise relating, to the Bankruptcy Cases or the wind-down of the 
operations or business of a Seller, during the period from the Execution Date 
to the Closing Date, each Seller will:”

(vi) Section 10.1(b) of the Purchase Agreement is hereby deleted in its
entirety and replaced with the following:

“by Sellers by written notice to the Purchaser, if (i) the Closing has not 
occurred on or prior to the Outside Closing Date (unless the failure to 
consummate the Closing by such date is due to the failure of a Seller to have 
fulfilled any of its obligations under this Agreement), (ii) the Second 
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Deposit Increase has not been transferred into the Deposit Escrow Account 
on or prior to 5:00 p.m. Eastern Time on December 22, 2023, or 
(iii) Purchaser has not, on or prior to 5:00 p.m. Eastern Time on
December 22, 2023, (A) provided adequate assurance of future
performance (which shall include a fully committed and legally enforceable
financing of no less than $20,000,000 that shall be fully available at the
Closing or a full pledged performance guaranty from a creditworthy entity
that is acceptable to Sellers) or (B) filed an adequate assurance and good
faith declaration on the jointly administered docket of the Sellers’
Bankruptcy Cases that is acceptable to Sellers;”

(vii) Section 11.2(d) of the Purchase Agreement is hereby deleted in its
entirety and replaced with the following:

“[Reserved.]”

(viii) Section 11.3(a) of the Purchase Agreement is hereby deleted in its
entirety and replaced with the following:

“Purchaser agrees that it will promptly take such actions as are reasonably 
requested by Sellers to assist in obtaining entry of the Sale Order and a 
finding of adequate assurance of future performance by Purchaser (which 
shall include a fully committed and legally enforceable financing of no less 
than $20,000,000 that shall be fully available at the Closing or a full pledged 
performance guaranty from a creditworthy entity that is acceptable to 
Sellers), including furnishing affidavits or other documents or information 
for filing by no later than 5:00 p.m. Eastern Time on December 22, 2023 
with the Bankruptcy Court for the purposes, among others, of providing 
necessary assurances of performance by Purchaser under the Transferred 
Contracts and demonstrating that Purchaser is a “good faith” purchaser 
under Section 363(m) of the Bankruptcy Code. U ithout limiting the 
foregoing, Sellers and Purchaser shall each use Reasonable Efforts to 
cooperate to obtain a Sale Order finding that Purchaser is purchasing the 
Acquired Assets in good faith within the meaning of Section 363(m) of the 
Bankruptcy Code.”

3. Effectiveness; Continuing Effect; Miscellaneous. This Amendment shall take effect
as of the date of execution of this Amendment and so long as the letter agreement, dated as of the 
date hereof, by and among the Parties has been executed and delivered by Purchaser, including the 
Joint Release Instruction attached as Annex I thereto. Except as amended by this Amendment, the 
Purchase Agreement shall be and remain unmodified and in full force and effect in accordance 
with its terms, and each and every one of its provisions, as amended by this Amendment, are 
hereby adopted, ratified, and affirmed, and further it is understood and agreed that this Amendment 
does not limit or alter any rights or remedies of the Parties under any document, agreement or 
instrument other than the Purchase Agreement, except to the extent that the provisions hereof 
expressly address the matters set forth therein. Wpon execution of this Amendment, this 
Amendment and the Purchase Agreement shall constitute one agreement. Any references to the 
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“Agreement” in the Purchase Agreement or to the words hereof, hereunder or words of similar 
affect in the Purchase Agreement shall mean the Purchase Agreement as amended by this 
Amendment, although this change shall not alter the dates as of which any provision of the 
Agreement speaks, except as expressly provided herein. For example, phrases such as “the date 
hereof” and “the date of this Agreement” shall continue to refer to November 13, 2023, the date 
that the Purchase Agreement was executed, except as expressly provided herein. The provisions 
of Article XII of the Purchase Agreement shall apply to this Amendment mutatis mutandis.

[Signature Pages to Follow]
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[Signature Page to Second Amendment to Asset Purchase Agreement] 

SELLERS: 

PROTERRA INC

By:_________________________________
Name: Gareth Joyce
Title: President

PROTERRA OPERATING COMPANY, 
INC.

By: ________________________________
Name: Gareth Joyce
Title: President

IN WITNESS WHEREOF, the Parties, intending to be legally bound, have caused this 
Amendment to be duly executed as of the day and year first herein above written.
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