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The Roman Catholic Bishop of Oakland (“RCBO” or “Debtor”), Plaintiff in the above-captioned

adversary proceeding (the “Adversary Proceeding”), and the debtor and debtor in possession in the

underlying chapter 11 bankruptcy case (the “Chapter 11 Case”), hereby submits this opposition to

Excess Insurers’ Motion to Dismiss the Third Amended Complaint [Docket No. 173], filed on January
26, 2024 (the “Motion”) by Continental Casualty Company; United States Fire Insurance Company; and

Certain Underwriters at Lloyd’s, London subscribing severally and not jointly to Slip Nos. CU 1001, K

66034, K 78138, and CU 3061 (the “Moving Excess Insurers™).
L.
INTRODUCTION
RCBO currently faces more than 400 claims related to alleged sexual abuse by RCBO personnel
stretching back to the 1960s. In an effort to fairly compensate the victims bringing these abuse claims,
RCBO turned to its insurers, seeking coverage under primary, excess, and umbrella liability insurance
policies that RCBO has maintained since that time. Despite RCBO’s diligent, ongoing process of
tendering defense and indemnity of claims as they were filed, the defendant insurers named in this
Adversary Proceeding have failed to provide the agreed-upon coverage, and at times have failed to
respond at all, forcing RCBO to file the instant Adversary Proceeding to recoup insurance proceeds.
The Moving Excess Insurers now bring a second motion to dismiss, this time as to RCBO’s
Third Amended Complaint (“TAC”). RCBO is astonished that, in the current case posture, the Moving
Excess Insurers would bring another motion to dismiss. At the hearing on Moving Excess Insurers’ first
motion to dismiss (on RCBO’s Amended Complaint), the Court granted the motion in part, but granted
leave for RCBO to amend its complaint and laid out the specific steps it wanted to see RCBO take to
satisfy the applicable pleading standard. RCBO has followed the Court’s instructions closely and fully.
Despite this, Moving Excess Insurers still take another cynical bite at the apple, rehashing their prior
arguments that (1) the likelihood of exhaustion of primary coverage has not been sufficiently pled and
(2) the TAC does not sufficiently allege breach of any current duty to RCBO. Moving Excess Insurers
ignore that in amending its complaint, RCBO has satisfied the Court’s prior directives on both of these
issues. Moving Excess Insurers’ motion is an exercise in delay and a complete waste of time that seeks

to have RCBO prove its entire case at the pleading stage, and should be denied.
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II.
BACKGROUND FACTS

On May 8, 2023 (the “Petition Date””), RCBO filed a voluntary petition for chapter 11
bankruptcy relief under the Bankruptcy Code. RCBO continues to operate its ministry and manage its
properties as a debtor in possession under sections 1107(a) and 1108 of the Bankruptcy Code. No
trustee or examiner has been appointed in the Chapter 11 Case.

RCBO is a corporation sole organized under the laws of the State of California. RCBO conducts
its civil affairs under the laws of the State of California and the United States of America and in
accordance with the Code of Canon Law, the ecclesiastical law of the Roman Catholic Church.
Additional information regarding the Debtor, its mission, ministries, and operations, and the events and
circumstances preceding the Petition Date, is set forth in the Declaration of Charles Moore, Managing
Director of Alvarez & Marsal North America, LLC, Proposed Restructuring Advisor to the Roman
Catholic Bishop of Oakland, in Support of Chapter 11 Petition and First Day Pleadings (the “First Day
Declaration) [Docket No. 19 to the Chapter 11 Case], which is incorporated herein by reference.

As set forth in the First Day Declaration, RCBO filed the Bankruptcy Case to ensure that
survivors of alleged childhood sexual abuse by priests or other employees of the Debtor would be fairly
and justly compensated. The underlying sexual abuse cases have been consolidated in In re Northern
California Clergy Cases, JCCP 5108.

RCBO has maintained insurance coverage through a series of primary, excess, and umbrella
insurers from the early 1960s through the present day. On information and belief, the relevant policies
for purposes of this motion brought by Moving Excess Insurers are:

e Continental Casualty Company Policy No. RDU 146 74 50 for the period October 26,
1974 to December 1, 1977 and Policy No. UMB 006 46 71 53 for the period December 1,
1977 to December 1, 1980. TAC 9 14.

e United States Fire Insurance Policy No. DCL 53 9820 for the period October 25, 1970 to
October 25, 1971. TAC § 12.

e Lloyd’s Policies Nos. CU 1001 for the period March 12, 1962 to October 25, 1963, K
78131 for the period October 25, 1963 to October 25, 1966, K 66034 for the period

RCBO’S OPPOSITION TO EXCESS INSURERS’ 22> MOTION TO DISMISS
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March 12, 1962 to October 25, 1963, and CU 3061 for the period October 25, 1963 to
October 25, 1966. TAC 94 16, 21.

RCBO has been named in over 400 complaints seeking recovery for alleged negligent
supervision and hiring of clerical and ministerial personnel over a period of decades. TAC q 25.
Attached to the TAC is a list of pending suits for which RCBO has received notice or service. TAC Ex.
A. RCBO tendered defense and indemnity of the suits to insurers through its broker under all applicable
insurance policies. TAC q 28 & Ex. A. These insurance policies issued by various insurance carriers,
including each of the Moving Excess Insurers, provide coverage for many if not all of the sexual abuse
claims asserted against RCBO and constitute the most significant source of recovery for the alleged
abuse victims in the Chapter 11 Case. Despite receipt of the tenders, the defendants to this Adversary
Proceeding, including Moving Excess Insurers, either failed to respond to the tenders, issued
acknowledgments with reservations of rights, or explicitly denied coverage. TAC 9 29-31, 4042 &
Ex. A. The insurers’ refusal to provide the promised coverage has cost (and continues to cost) RCBO’s
estate significant amounts of money and impedes its ability to propose a confirmable plan of
reorganization. TAC 99 32, 44, 53—54. RCBO has alleged that the excess and umbrella insurers,
including Moving Excess Insurers, received RCBO’s tenders but denied or failed to confirm coverage.
TAC 99 30-31, 4142 & Ex. A. RCBO has also alleged that the Moving Excess Insurers have failed to
provide defense or indemnity. Id.

On November 14, 2023, the Court heard arguments from the parties on the Moving Excess
Insurers’ first attempt at this motion, seeking to dismiss RCBO’s Amended Complaint. At the hearing,
the Court held that the Amended Complaint put Moving Excess Insurers on sufficient notice of the
claims against them to enable them to respond, rejecting Moving Excess Insurers’ arguments to the
contrary as “unpersuasive” and “lack[ing] credibility.” Nov. 14, 2023 Hr’g Tr 59:21-60:3 (attached as
Exhibit 1). The Court further rejected Moving Excess Insurers’ arguments that RCBO needed to
provide “more particulars about the individual policies or why the policies may or may not be in effect
or exclusions may or may not apply” because “[t]hose are really merits issues.” Id. at 60:24—61:6. The

Court nevertheless granted the Moving Excess Insurers’ motion in part on the two narrow issues Moving
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Excess Insurers again challenge here: whether the complaint adequately alleges (1) “likely invasion of
the excess policies” and (2) a current breach of the Moving Excess Insurers’ obligations. /d. at 60:10—
23, 64:3-22. In doing so, the Court granted RCBO leave to amend and gave RCBO the following
guidance on how to amend its complaint to satisfy the pleading standards at this stage of the litigation:
1. “One, to the extent that the plaintiff believes that the obligation to indemnify has
been triggered, the plaintiff should clarify the reasons why it believes that’s the
case.”
2. “Two, to the extent the plaintiff believes that the duty to defend has been breached,
the plaintiff should provide further details concerning the instances of the alleged
breach, including but not necessarily limited to, one, the dates the plaintiff tendered
the claims to the insurers, two, the dates of the...insurers' responses, if any... and
three, the reasons why the plaintiff asserts that the insurers' responses, if there was
a response, were unsatisfactory or deficient under California law.”
3. “I think there needs to be some statement consistent with [Ludgate Insurance Co.
v. Lockheed Martin Corp., 82 Cal. App. 4th 592 (2000)] [regarding] the reasonable
possibility or reasonable plausibility they’re looking to get to something
implicating the excess policies...”
1d.

RCBO followed the Court’s directives to a tee in the TAC filed on January 12, 2024.!

As to No. 1, RCBO included in the TAC details as to why Moving Excess Insurers’ indemnity
obligations have been triggered. Specifically, the TAC alleges that the Moving Excess Insurers “owe
RCBO both defense and indemnity for the Suits” because RCBO has fully performed under Moving
Excess Insurers’ respective policies, the applicable Suits have been “timely tendered” to Moving Excess
Insurers on the dates provided in Exhibit A, the Suits seek recovery for “‘bodily injury’ as that term is
defined in the [Moving Excess Insurers’] respective policies of insurance and therefore the claims come

within the coverage grant of the respective insurance policies,” the “claims made in the Suits are not

I'RCBO’s Second Amended Complaint and TAC, both filed after the Court’s ruling, are identical with respect to the claims
against Moving Excess Insurers.
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excluded by the respective insurance policies,” RCBO “did not intend or know of any of the alleged
events in the Suits such that it would result in the negation of coverage under the applicable policies,”
and there is a “substantial likelihood” that the Suits will exhaust (or have already exhausted) available
limits of insurance from other policies. TAC 9 30-32, 36, 39, 41-43,49-52, Ex. A.

As to No. 2, RCBO prepared and attached an exhaustive Exhibit A to the TAC that specifies the
dates RCBO tendered each claim to its broker, Arthur J. Gallagher, the date that Gallagher tendered each
claim to specific insurers, and the date and nature of the insurers’ responses, if any. TAC Ex. A. RCBO
also specifically enumerated in its TAC the claims for which each Moving Excess Insurer owes defense
and indemnity obligations and explained why their responses (or lack of response) to the claims were

deficient and unsatisfactory:

The [Moving Excess Insurers] have received tenders on behalf of RCBO regarding the
Suits but have improperly denied and/or have failed to confirm coverage for the Suits and
have further failed to confirm that any underlying insurance has been exhausted whether
by payment, liquidation or otherwise and contrary to the coverages promised to RCBO
and thus have failed to provide RCBO with either defense and/or indemnity regarding the
Suits as required under the respective policies. See Exhibit A. To the extent that
[Moving Excess Insurers] have issued reservation of rights letters in response to RCBO’s
tenders (as reflected in Exhibit A), the [Moving Excess Insurers] have not actually
provided the benefits of their respective policies to RCBO — i.e., actual defense and/or
indemnity payments. Further the [Moving Excess Insurers] have not acknowledged that
their insured, RCBO, faces covered claims in excess of the limits of insurance available
from the PRIMARY DEFENDANTS’ respective policies which would, in turn, trigger
[Moving Excess Insurers’] obligations to provide the benefits of their respective policies
to RCBO.

TACqq 12, 14, 16, 21, 4142, Ex A.

As to No. 3, RCBO specifically alleged a substantial likelihood that underlying insurance would
be exhausted and the factual basis for this belief, stating: “RCBO contends that it is presently facing in
excess of 400 Suits seeking a total amount of damages which has the substantial likelihood of being in
excess of the available limits of insurance available under the PRIMARY DEFENDANTS’, EXCESS
DEFEENDANTS’, and UMBRELLA DEFENDANTS’ respective insurance policies.” TAC 99 30, 31.
RCBO further alleged that Moving Excess Insurers have “fail[ed] to recognize the exhaustion of
underlying insurance through payment, liquidation or other means thereby requiring the excess
insurance to drop down and provide defense and indemnity to RCBO for the Suits.” /d.

Moving Excess Insurers filed the instant Motion on January 26, 2024.
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II1.
LEGAL STANDARD
To survive a motion to dismiss under Rule 12(b)(6), a complaint must allege “only enough facts
to state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007). “Determining whether a complaint states a plausible claim for relief is a ‘context-specific task
that requires the reviewing court to draw on its judicial experience and common sense.”” Heidingsfelder
v. Ameriprise Auto & Home Ins., 2020 WL 5702111, at *2 (N.D. Cal. Sept. 24, 2020) (quoting Ashcroft
v. Igbal, 566 U.S. 662, 679 (2009)). In general, this inquiry “is limited to the allegations in the
complaint, which are accepted as true and construed in the light most favorable to the plaintiff.” Lazy Y
Ranch Ltd. v. Behrens, 546 F.3d 580, 588 (9th Cir. 2008).
A motion to dismiss “is not the appropriate procedural vehicle to test the merits” of a complaint
or the claims asserted therein. Pruco Life Ins. Co. v. Cal. Energy Dev., Inc., 2020 WL 7226184, at *1
(S.D. Cal. Dec. 8, 2020) (citation omitted). Instead, “on a motion to dismiss the Court’s review is
limited to determining whether the factual allegations in the complaint state a plausible claim for relief.”
1d.
IV.
ARGUMENT

A. The TAC Sufficiently Pleads Plausible Claims Under Federal Pleading Standards

In their Motion, Moving Excess Insurers argue that they are “in the dark™ about the claims
against them. Mot. Mem. P. & A. at 10; see also id. at 1, 9—10. That argument is absurd.

The Court already rejected the insurers’ assertions “that they are uncertain as to what the plaintiff
is seeking here at large” or how to respond to the complaint, properly recognizing that those assertions
“lack[] credibility” and are “unpersuasive.” Nov. 14,2023 Hr’g Tr. (Ex. 1) at 59:21-60:3. And while
the Court held that RCBO needed to add some more particularized allegations, as explained above,
RCBO’s TAC fully satisfies the Court’s directives as to what additional detail needed to be added.

The TAC specifically enumerates which insurers RCBO believes owe coverage obligations for
each of the underlying Suits and provides for each Suit the claim number, case number, years of alleged

abuse, dates on which RCBO tendered a claim for the Suit to each of the relevant insurers (who are
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identified by name), and the dates and general substance of the response(s) RCBO has received from the
insurers as to those claims. TAC 99 12, 14, 16, 21, Ex A. The TAC further explains the basis for
RCBOQO’s position that Moving Excess Insurers owe coverage obligations for the Suits. TAC 9 30-32,
36, 39, 41-43, 49-52, Exhibit A. The TAC is thus a far cry from a “shotgun complaint[]” that leaves
insurers “in the dark about who is being targeted” for drop down insurance for each enumerated Suit.
Mot. Mem. P. & A. 9-10. Notably, Westport Insurance Corporation—one of the excess insurers who
joined the original excess insurer motion to dismiss—found the allegations against it sufficiently clear
and answered the TAC rather than joining Moving Excess Insurers in this Motion. [Docket No. 165.]

In addition, to the extent Moving Excess Insurers “are asking for more particulars about the
individual policies or why the policies may or may not be in effect or exclusions may or may not apply,”
the Court has previously rejected those requests because those issues “are really merits issues” that are
not appropriate to litigate at the pleading stage. Nov. 14, 2023 Hr’g Tr. (Ex. 1) at 60:24-61:6. In any
event, all of the detail Moving Excess Insurers seek regarding the policies is already in their possession,
as RCBO has already provided them with the relevant insurance policies, which are incorporated into
the TAC by reference, as well as the complaints, tender letters, and tender responses as to each of the
Suits.

Accordingly, Moving Excess Insurers’ request for a more definite statement should be denied.
See Nov. 14,2023 Hr’g Tr. (Ex. 1) at 59:21-60:3, 60:24—61:6; see also, e.g., U.S. E.E.O.C. v. Alia
Corp., 842 F.Supp.2d 1243, 1250 (E.D. Cal. 2012) (noting that motions for a more definite statement are
“viewed with disfavor” and “should be denied” where the complaint “is specific enough to appraise the
responding party of the substance of the claim being asserted or where the detail sought is otherwise
obtainable through discovery”); In re Argo Commc’n Corp., 134 B.R. 776, 798 (Bankr. S.D.N.Y. 1991)
(similar); Vaden v. Lantz, 459 F. Supp. 2d 149, 151 (D. Conn. 2006) (similar); Alessi v. Monroe Cnty.,
2008 WL 398509, at *1 (W.D.N.Y. Feb. 12, 2008) (similar); Neveu v. City of Fresno, 392 F. Supp. 2d
1159, 1169 (E.D. Cal. 2005) (Motions for a more definite statement are proper only where the
complaint is “so vague or ambiguous that the opposing party cannot respond, even with a simple denial,
in good faith or without prejudice to himself.”); In re Diocese of Buffalo, N.Y., 616 B.R. 10, 13—-14

(Bankr. W.D.N.Y. 2020) (denying a Rule 12(e) motion regarding a complaint raising similar claims, but
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with far less detail, because it determined the complaint was “adequately clear”).

B. The TAC Sufficiently Pleads Exhaustion of Primary Coverage

Moving Excess Insurers also argue that both claims against them should be dismissed because
RCBO did not set forth a sufficient factual basis to plead actual or likely exhaustion of primary coverage
under Ludgate. Mot. Mem. P. & A. 5-8. That argument ignores both the Court’s prior holdings and
common sense.

In Ludgate, an insured sought a declaratory judgment that its primary and excess insurers had an
obligation to defend and indemnify the insured against pending and future claims. Ludgate Insurance
Co. v. Lockheed Martin Corp., 82 Cal. App. 4th 592, 598 (2000). The California Court of Appeals held
that the insured had stated a valid declaratory judgment claim against the excess insurer regardless of
whether the primary insurance coverage had been exhausted because “[e]xhaustion is merely an issue of
proof and entitlement to recovery, not of pleading.” Id. at 606.2 In Fremont Reorganizing Corporation
v. Federal Insurance Company, the Central District of California likewise held that under Ludgate, “an
insured may state a contractual claim against its excess insurer for non-payment prior to exhaustion of
the primary policy where” the plaintiff “alleges a loss that exceeds the limit of the primary coverage.”
2010 WL 444718, at *1, *3-5 (C.D. Cal. Feb. 1, 2010).

In its ruling on Moving Excess Insurer’s initial motion to dismiss, the Court held that Ludgate
applied and that “at a pleading stage, it’s sufficient, at least plausibly, to allege a likelihood that the
excess [insurance] can be implicated.” Nov. 14, 2023 Hr’g Tr. (Ex. 1) 63:12-14. The Court explained
that RCBO was only required to add an allegation that there was a “reasonable possibility” that excess
insurance would be implicated and “have some basis” for that allegation. Id. at 64:3—13. That is
exactly what RCBO did.

RCBO alleges in the TAC that there is a “substantial likelihood” that available underlying
insurance will be exhausted because RCBO “is presently facing in excess of 400 Suits” seeking damages

for sexual abuse. TAC 9 25, 30, 31, 37, Ex. A. RCBO further explicitly alleges that primary coverage

2 All a plaintiff needs to plead to state a claim for a declaratory judgment is an “actual controversy.” 28 U.S.C. § 2201; Cal.
Code. Civ. P. § 1060; see also, e.g., Marks v. UMG Recordings, Inc., 2023 WL 4532774, at *3 n.2 (9th Cir. July 13, 2023)
(acknowledging that “California law unambiguously provides a claim for declaratory relief when there is an actual
controversy about the parties’ rights and duties under a contract”).
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has already been exhausted or is unavailable “through payment, liquidation or other means thereby
requiring the excess insurance to drop down and provide indemnity and defense.” TAC 9 30 (alleging
that excess insurers breached their obligations by “fail[ing] to recognize the exhaustion of underlying
insurance”). Assessing the sufficiency of pleadings such as these is a “context-specific task that requires
the reviewing court to draw on its judicial experience and common sense.” Heidingsfelder, 2020 WL
5702111, at *2. It is obvious based on experience and common sense that 400 claims of sexual abuse—
which led RCBO to file for bankruptcy—are likely to exhaust primary insurance and reach into excess
insurance, particularly where, as here, at least one primary insurer is already insolvent (TAC § 9).

Given this context, there was no need for the TAC to specifically compare the underlying policy
limits for each claim to the expected damages, as Moving Excess Insurers seem to suggest was required.
Mot. Mem. P. & A. 7. Indeed, this Court peremptorily rejected Moving Excess Insurers’ argument that
RCBO was required to allege particular dollar figures to support its allegation that primary coverage is
likely to be exhausted. Nov. 14,2023 Hr’g Tr. (Ex. 1) 63:12-22. At the hearing on the prior motion to
dismiss, the Court emphasized that the point of Ludgate is that “there should be greater flexibility in
looking at these issues” and concluded that to the extent the actual pleadings in Ludgate “might have
alleged on the numbers presented that the excess would be implicated,” those allegations went “beyond”
Ludgate’s requirement that the complaint plausibly allege “a likelihood” that excess insurance might be
reached. Id. As the Court previously recognized, RCBO is unable to make specific comparisons
between the applicable policy limits and anticipated damages as the complaints did in Fremont and
Ludgate because, unlike in those cases, “where the damages were set and everybody knew what the
numbers were,” here “we just don’t know” what the precise damages will be. Id. at 63:23—-64:2. But we
can infer what the losses “are likely to be based on other cases,” id. at 64:1-2, which make clear that
there is a reasonable probability that excess insurance will be implicated by the 400+ underlying sexual
abuse Suits.

Data from settlements of past clergy sexual abuse cases bears this out. For example, after the
State of California enacted a statute in 2002 creating an “open window” period for otherwise time-
barred childhood sexual abuse claims, RCBO (with contributions from some of the same insurers

involved in this Adversary Proceeding) paid approximately $56 million to 52 plaintiffs in settlement of

RCBO’S OPPOSITION TO EXCESS INSURERS’ 22> MOTION TO DISMISS

Case: 23-04028 Doc# 207 Filed: 03/13/2% Entered: 03/13/24 17:25:55 Page 14 of
4887-6565-5720.3 19




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

claims filed against it. [Dkt. No. 19 (First Day Declaration of Charles Moore in Support of RCBO’s
First Day Pleadings) 9 83.] By contrast, most or all of RCBQO’s primary insurance policies—which are
incorporated into the TAC by reference—include limits of $1,000,000 or less, and often $300,000 or
less, and the TAC explicitly alleges that at least one primary insurer is already insolvent (TAC § 9).
Thus, prior experience in these types of cases, along with the fact that RCBO has declared bankruptcy
because of the underlying Suits, lead to the common-sense, reasonable inference that primary coverage
is likely to be exhausted even without taking into account the significant attorneys’ fees and costs of
defending the suits through settlement or trial. > Indeed, one of the excess insurers implicitly conceded
as much in filing an answer to the TAC. Moreover, even several of the Moving Excess Insurers
appeared to (correctly) recognize that hundreds of high-value sexual abuse claims against a diocese are
likely to exceed the diocese’s primary policy limits, and that litigation of excess policy issues is
therefore ripe for consideration, when they affirmatively initiated a declaratory judgment action against
a different diocese that is virtually identical to the declaratory judgment action they now seek to dismiss
here. See Century Indemnity Co. v. The Roman Catholic Archbishop of San Francisco, No. CGC-23-
607975, 2023 WL 4896430 (Cal. Super. Ct., San Francisco Cnty. July 28, 2023) (declaratory judgment
action brought by insurers regarding their coverage obligations for pending sexual abuse cases filed
against a diocese insured).

Moving Excess Insurers essentially argue that RCBO needs to prove at the pleading stage that
excess insurance will be or has already been reached in each individual case. Ludgate and its progeny,
including Fremont, however, make clear that RCBO’s declaratory judgment and breach of contract
claims against Moving Excess Insurers are sufficiently pled because RCBO has plausibly “alleged a loss
that exceeds the limit of the primary coverage.” Fremont, 2010 WL 444718, at *1-5 (holding that an
insured can state a breach of contract claim against an excess insurer prior to exhaustion of the primary
policy “so long as the plaintiff alleges a loss that exceeds the primary coverage”); see also Ludgate, 82
Cal. App. 4th at 606 (holding that an insured need merely plead an “actual controversy” to state a

declaratory judgment action and “[e]xhaustion is merely an issue of proof and entitlement to recovery,

3 Cf. In re Diocese of Buffalo, N.Y., 616 B.R. at 12-13 (explaining, in permitting a virtually identical case to proceed to
discovery, that “[b]ased on the experiences in the cases of other Catholic Dioceses, we can anticipate that a significant
portion of the debtor's assets will be expended on costs of representation.”).
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not of pleading”); PHL Variable Ins. Co. v. Cont’l Cas. Co., 2020 WL 1288454, at *6 (N.D. Cal. Mar.
18, 2020) (“California law allows insureds to file declaratory relief actions against excess insurers
without showing exhaustion of primary policies.”); Del Webb’s Coventry Homes, Inc. v. Nat’l Union
Fire Ins. Co., 2014 WL 7639488, at *5—6 & n.1 (C.D. Cal. Mar. 14, 2014) (holding there was “little
question” that an actual controversy had arisen where an excess insurer disputed coverage and argued
the insured had failed to adequately plead exhaustion of primary insurance); Wi2Wi, Inc. v. Twin City
Fire Ins. Co., 2020 WL 4913489, at *8 (N.D. Cal. May 5, 2020) (denying motion to dismiss and finding
an actual controversy where there was a dispute over insurance coverage and the movant “does not
argue that [the complaint] fails to state a claim for relief under the Declaratory Judgment Act,” but rather
“litigates the merits of its argument” regarding coverage); cf. also In re C.M. Meiers Co., 527 B.R. 388,
394-95, 405 (Bankr. C.D. Cal. Mar. 20, 2015) (explaining that an insurer breaches the duty to defend
where it fails to defend or even investigate a claim regarding a lawsuit in which the complaint pled
“facts giving rise to the potential for coverage under the insuring agreement” (emphasis added)).

The Court should accordingly, under Ludgate and Fremont, deny the motion to dismiss to the
extent it is based on an argument that the TAC lacks a sufficient factual basis for pleading a reasonable
likelihood that primary coverage will be exhausted.

C. The TAC States a Valid Claim for Breach of Contract

Finally, Moving Excess Insurers also argue that the breach of contract claim against them should
be dismissed because they were not obligated to “confirm coverage.” Mot. Mem. P. & A. 9-11. Once
again, Moving Excess Insurers are merely rehashing a stale and legally inaccurate argument from their
prior motion to dismiss.

“An insured can pursue a breach of contract theory against its insurer by alleging [1] the
insurance contract, [2] the insured’s performance or excuse for nonperformance, [3] the insurer’s breach,
and [4] resulting damages.” San Diego Housing Comm’n v. Indus. Indem. Co., 68 Cal. App. 4th 526,
536 (1998). Each of these essential elements were alleged in the TAC.

First, RCBO identified in paragraphs 12, 14, 16, and 21 the insurance policies it held with
Moving Excess Insurers by policy number and applicable policy period for each, upon information and

belief. The insurance policies have also been provided to all parties to this action. Second, RCBO
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alleged in paragraphs 39 and 52 that it “has fully performed under the Defendants’ respective insurance
policies.” Third, as explained in the background section above, RCBO alleged Moving Excess Insurers’
breaches of their policies in compliance with the Court’s specific guidance by: (a) enumerating the
underlying Suits for which each Moving Excess Insurer has breached its coverage obligations;

(b) explaining why Moving Excess Insurers’ indemnification obligations have been triggered;

(c) providing the details requested by the Court as to the dates the claims were tendered to the insurers,
the dates of any responses received by insurers, and why the insurers’ responses and lack of responses
were deficient and unsatisfactory; and (d) alleging that excess insurance is likely to be reached and has
been reached because approximately 400 claims of sexual abuse are currently pending against the
bankrupt RCBO. TAC 9 12, 14, 16, 21, 30-32, 36, 41-43, 49-52, Ex. A. Finally, RCBO has alleged
that it has been damaged by Moving Excess Insurers’ breaches because they have caused RCBO to incur
significant fees and costs in defending itself in the Suits and RCBO has not been provided with coverage
for indemnity. TAC 9 32, 44, 53-54.

Moving Excess Insurers’ argument that the breach of contract claim must nevertheless be
dismissed because they had “no duty to ‘confirm coverage’ under the circumstances alleged” (Mot.
Mem. P. & A. 10) ignores that each element of a breach of contract claim was plausibly pled and, in any
event, is an inaccurate merit-based argument. California law unambiguously imposed a duty on Moving
Excess Insurers to promptly respond to Debtor’s tender letters with a position on coverage. California’s
regulations impose an explicit duty upon “every insurer”—including excess insurers—to “immediately,
but in no event more than fifteen (15) calendar days” after receiving “notice of claim,” acknowledge
receipt of the claim, provide the insured with any necessary forms or information to provide “proof of
claim,” and begin any necessary investigation of the claim. Cal. Code. Reg. § 2695.5(¢) (emphasis
added).* California’s regulations further impose an explicit duty on “every insurer"—including excess
insurers—to confirm or deny coverage of the claim within 40 days of receiving “proof of claim,” i.e.,

“any evidence or documentation . . . that provides any evidence of the claim and that reasonably

4 “Notice of claim” means “any written or oral notification to an insurer or its agent that reasonably apprises the insurer that
the claimant wishes to make a claim against a policy or bond issued by the insurer and that a condition giving rise to the
insurer’s obligations under that policy or bond may have arisen” except “any written or oral communication provided by an
insured or principal solely for informational or incident reporting purposes.” Cal. Code. Reg. § 2695.2(n).
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supports the magnitude or the amount of the claimed loss.” Cal. Code. Reg. §§ 2695.2(s), 2695.7(b)
(emphasis added). The sole case Moving Excess Insurers cited in support of their argument that they
had no duty to take a coverage position or even respond to RCBQO’s tender letters involved a declaratory
judgment coverage action filed years before these regulations were adopted. Compare Cal. Register 92,
No. 52 (filing the regulations in 1992) with State Farm Fire & Cas. Co. v. Jioras, 24 Cal. App. 4th 1619,
1625 (1994) (resolving dispute filed in 1989).

When RCBO tendered each claim to the applicable insurer, RCBO attached the complaint for the
underlying sexual abuse case and any fact sheets attached to the complaint. Moving Excess Insurers
were obligated to promptly respond to RCBO’s tender letters with their position regarding coverage and
breached their obligations to provide coverage in failing to respond. See Cal. Code. Reg. §§ 2695.2(s),
2695.7(b) (imposing a duty on insurers to promptly respond to proof of claims with a position on
coverage); Terzian v. Cal. Cas. Indem. Exch., 42 Cal. App. 3d 942, 950 (1974) (holding that “the
insurer’s repeated failure to respond [to the insured’s written demand for coverage] was tantamount to a
denial of liability under the policy and constituted a breach”).’?

The court should accordingly deny the motion to dismiss RCBO’s breach of contract claim.®

V.
CONCLUSION
For all the foregoing reasons, and the other filings and record of the Adversary Proceeding

before the Court, RCBO respectfully requests that the Court deny Excess Insurers’ Motion to Dismiss

To the extent that any Excess Insurer claims they have not received a tender, such issues can be dealt with via discovery,
etc., particularly in light of the fact that additional claims are being processed and the Amended Complaint expressly states
that additional underlying claims will be incorporated into its allegations (TAC 9 26).

® In a footnote, Moving Excess Insurers assert that the declaratory judgment claim against them should be dismissed as
“likewise premature” for the same reasons they argued the breach of contract claim is premature. Mot. Mem. P. & A. 11
n.51. As noted, that argument is based on an inaccurate understanding of the law. It also ignores that the very purpose of a
declaratory judgment action is to settle the parties’ respective rights before there is a violation of law, exercise of right, or
breach of duty. See, e.g., Cal. Code. Civ. P. § 1060 (providing that a party to a contract may seek “a declaration of rights or
duties” under a contract “before there has been any breach of the obligation™); In re Singh, 457 B.R. 790, 798 (Bankr. E.D.
Cal. 2011) (“Declaratory relief is an equitable remedy distinctive in that it allows adjudication of rights and obligations on
disputes regardless of whether claims for damages or injunction have arisen.”); Océ—Office Sys., Inc. v. Eastman Kodak Co.,
805 F. Supp. 642, 646 (N.D. Ill. 1992) (“Resolving the uncertainty and anxiety resulting from a looming lawsuit is, indeed,
the purpose of the Declaratory Judgment Act.”); Am. Mail Line, Ltd. v. United States, 213 F. Supp. 152, 160 (W.D. Wash.
1962) (“[T]he Declaratory Judgment Act was enacted to permit parties to resolve their disputes before a cause of action has
accrued .. ..”).
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the Third Amended Complaint.

DATED: MARCH 13, 2024

FOLEY & LARDNER LLP
Eileen R. Ridley

Ann Marie Uetz

Thomas F. Carlucci

Matthew D. Lee

/s/ Eileen R. Ridley
EILEEN R. RIDLEY

COUNSEL FOR THE DEBTOR
THE ROMAN CATHOLIC BISHOP OF
OAKLAND
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The Roman Catholic Bishop Of Oakland

1 QAKLAND, CALI FORNI A, TUESDAY, NOVEMBER 14, 2023, 9:01 AM
2 - 00o-

3 (Call to order of the Court.)

4 THE CLERK: All rise. The court is in session. This
5/ is the United States Bankruptcy Court, Northern District,

6| California, the Honorable WIlliamJ. Lafferty presiding.

7 THE COURT: Ckay. Please be seated.

8 This is a specially set matter, so let's go ahead and
9 just call the matter.

10 THE CLERK:  Yes, Your Honor. Wuld Your Honor like ne
11 to call the adversary along with the bankruptcy?

12 THE COURT: Yeah. Let's just do that, then we'll see
13| where we proceed. Ckay.

14 THE CLERK: Yes, Your Honor. Calling line itens

15 nunber 1 and 2 jointly. Line itemnunber 1 is for the Roman
16| Catholic Bishop of CGakland, et al., v. Pacific Indemity, et
17| al., case nunber 22-04028. And line itemnunber 2 is the Roman
18| Catholic Bishop of Cakland bankruptcy, case nunber 23-40523.
19 Movi ng the parties over now from Zoom Your Honor.

20 THE COURT: Ckay. Wiy don't we start out with

21| appearances in the courtroom

22 MR. MOSES: Good norning, Your Honor. Shane Moses,
23| Foley & Lardner, for the debtor Roman Cat holic Bi shop of

24 | Cakl and.

25 THE COURT: Ckay.
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MR MOSES: And | believe M. Lee and Ms. Uetz are on
the line on Zoom

THE COURT: Ckay. Al right. Well, we'll get to them
in a mnute or two.

M5. ALBERT: Good norning, Your Honor. Gabrielle
Al bert, Keller Benvenutti Kim on behalf of the unsecured
creditors conmttee.

THE COURT: Ckay.

M5. ALBERT: And with nme, we have counsel from
Lowenstein and Burns Bair, who will introduce thenselves.

THE COURT: (kay. o ahead.

MR. KAPLAN. Good norning, Your Honor. M chael Kaplan
from Lowenstein Sandl er on behalf of the commttee, along with
my coll eague Coll een Restel, who is in the gallery for now

THE COURT: Ckay.

M5. RESTEL: Good norning, Your Honor.

MR BURNS: So --

THE COURT: Yeah, get up to a m crophone so we don't
Ms. a beat.

MR. BURNS: (Good norning, Your Honor. Tim Burns,
speci al insurance counsel for the commttee. And with nme is ny
partner Jesse Bair.

THE COURT: Geat. Nce to see you. Ckay.

MR. BURNS: Thank you, Your Honor.

THE COURT: Al right.
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1 MR. PLEVIN. Good norning, Your Honor. Mark Plevin
2| for Continental Casualty Conpany.

3 THE COURT: Ckay. Good norni ng.

4 MR. SCHI AVONI :  Good norning, Your Honor. Tancred

5/ Schiavoni from O Melveny for Pacific Indemity and the | nane
6| Pacific Enployers and maybe even Westchester, too, | think, in
7| this case. kay.

8 THE COURT: Ckay.

9 MR. SCHI AVONI:  And Your Honor, |'mproud to just

10 introduce you to Justine Daniels fromny office also. Thank
11| vyou.

12 THE COURT: Geat. N ce to see you. ay.

13 All right. On the screen, why don't we start with --
14 M5. UETZ: Good norning, Your Honor.

15 THE COURT: Yeah, we'll start with other debtors'

16 counsel. Go ahead, Ms. Uetz.

17 M5. UETZ: Thanks, Your Honor. N ce to see you. Ann
18| Marie Uetz from Foley & Lardner on behalf of the debtor.

19 THE COURT: Ckay.

20 MR. LEE: Good norning, Your --

21 M5. RIDLEY: Good norning, Your --

22 MR. LEE: Matthew Lee of Foley & Lardner on behal f of
23| the debtor.

24 THE COURT: Ckay.

25 M5. RIDLEY: And good norning, Your Honor. Eileen
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1| Ridley on behalf of the debtor, specifically on the adversary

2| proceeding.

3 THE COURT: Right. GCkay. Anybody else for the

4| debtor?

5 M5. UETZ: Not today.

6 THE COURT: How about anybody on screen for the

7/ commttee?

8 MR. KAPLAN: No, Your Honor.

9 THE COURT: Ckay. Then let's go ahead and just pick
10 up the other folks on screen. |'massumng they're all
11| insurance conpany counsel .

12 MR, CALHOUN: Good norning, Your Honor. (Ceorge

13| Cal houn for United States Fire Insurance Conpany.

14 THE COURT: Ckay. Good norning.

15 MR. VEISS: Mrning, Your Honor. Matt Weiss of

16 Westport Insurance Corporation.

17 THE COURT: Ckay.

18 MR. VEISS: And Todd Jacobs and Bl ai se Curet --

19 THE COURT: Ckay.

20 MR VEISS: -- on as well.

21 THE COURT: Good nor ni ng.

22 UNI DENTI FI ED SPEAKER:  Good nor ni ng.

23 UNI DENTI FI ED SPEAKER:  Good norni ng, Your Honor.
24 MR. CAMERON. Good norning, Your Honor. dinton
25| Canmeron on behalf of the London Market insurers.
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THE COURT: Ckay. Good norning.

MR, PUKLIN.  Morning, Your Honor. Bradley Puklin for
t he London Market insurers as well.

THE COURT: Ckay. Now, that connection is not so
great. | don't know if you're able to hear ne well.

MR PUKLIN. | am | apol ogize.

THE COURT: That's a little better. That's a little
better. Thank you.

kay. Anybody else? That's all the appearances?

MR. COWEAN. On behal f of the defendant in the
adversary proceeding California Insurance Carrier Association.

THE COURT: Right. You're here to see if | do the
sane thing as | did |l ast week, right?

MR. COMPEAN. That's right, Your Honor.

THE COURT: Ckay. Al right. Well, that's a good
guesti on.

Al'l right. Anybody el se on screen? Got everybody?

Ckay. We have a lot that's on today. So who has a
suggestion re the order of procedure.

M5. UETZ: Your Honor, it's Ann Marie Uetz for the
debtor. Maybe we could just set the table to confirmthat
we're all on the sane page with respect to what's on --

THE COURT: Yeah, sure.

M5. UETZ: -- (Indiscernible).

THE COURT: Sure, sure, sure.
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1 M5. UETZ: Thank you. Qur understanding is there are
2| cross-notions for entry of a protective order --
3 THE COURT: Um hum
4 M5. UETZ: -- regarding the discovery to be produced
5/ to the insurers. The commttee has also filed a further notion
6| for protective order in respect of the proofs of claim
7 THE COURT: Um hum
8 M5. UETZ: | believe there is a status or case
9| managenent conference set generally.
10 THE COURT: Um hum
11 M5. UETZ: And we did just want to at the foot of this
12| nmention Alvarez & Marsal's fee application, which is out there
13| w thout decision and just check on that.
14 THE COURT: Yeah, |I'mthinking about it.
15 M5. UETZ: kay. Thank you, Your Honor. That's why I
16 have --
17 THE COURT: Well, let me -- well, let ne tell you --
18| since you nentioned, let nme tell you what |I'mthinking about.
19| Ckay.
20 MR. SCHI AVONI :  Your Honor, there is one notion
21| mssing fromthat |ist.
22 MR KAPLAN:. Yes.
23 THE COURT: Ckay. Can we get to it in one second?
24 MR SCH AVONI: Sure. [|'msorry.
25 THE COURT: Al right. Appreciate it.
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1 MR SCH AVONI: |I'msorry, Your Honor

2 THE COURT: Wiat | tried to indicate during the fee

3| app hearings, and | probably didn't do it as directly as |

4| should, was a concern, both with the relative brevity of the

5| descriptions of what Alvarez & Marsal were doing and particul ar

6| tasks, but also ny concern -- and | mght have said it in a way

7| that cane across sonewhat archly. | didn't nean it to be arch
8| I neant it to be quite literal.

9 | was concerned that it -- | mean, | don't know -- if
10 A&Mis doing everything they say they're doing, | don't know
11 who else is doing anything with respect to any financial or
12| accounting or business advisory or other functions that are
13| within the diocese. And | didn't really expect through the
14| order that | entered to have A&Mtotal |y suppl ant the diocese.
15| It kind of looks like that's what's happened. And that was the
16| other concern | had.

17 The additional descriptions were better. | could
18| probably find a way to live with themon the theory that

19| everything is interimuntil it isn't, in the sane way that
20| baseball season is very long until suddenly it's very short.
21| And simlarly here, everything' s --

22 M5. UETZ: |'ve never heard that one, Your Honor.
23 THE COURT: Yeah, well --

24 M5. UETZ: That's a good one.

25 THE COURT: Ckay. So but ny concern was just to
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1| figure out really who's doi ng what here because the nunbers are
2| very large. |1'mnot suggesting that they aren't performng

3| wonderfully inmportant services. But if they' ve basically just
4| taken over all these functions fromthe debtor, I'd like to

5/ know that because | think that's sonething | need to -- | need
6| to chat about with them possibly. Ckay.

7 M5. UETZ: And Your Honor, | do believe that Charles
8| Moore fromAl varez is here today. | think raises as --

9 THE COURT: Ckay.

10 M5. UETZ: -- point of procedure because we don't have
11 anything on calendar. So --

12 THE COURT: No, no. But | just, |'ve been kind of

13| going back and forth on this one in ny head, and I wanted you
14| to know why because | did indicate | would try to --

15 M5. UETZ: Yeah.

16 THE COURT: -- |I'd try to enter an order pronptly.

17, And |'ve been struggling with whether | do that or not. So

18| that's the second -- that's the other half of my concern.

19| Ckay.

20 M5. UETZ: If it's helpful to either have him

21| available or set it for a hearing, whatever you suggest, we'll
22| take your direction on it.

23 THE COURT: We'll cone back --

24 M5. UETZ: | think we can answer those questions --
25 THE COURT: Yeah, we'll cone back to that at the end
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if that's --

Schi avoni

M5. UETZ:
THE COURT:
M5. UETZ:
THE COURT:

M5. UETZ:
THE COURT:

14

-- when the tine's right.
Yeah, we'll cone back to that --
Sur e.

-- at the end. GCkay. In the neantine,

Ckay. And then --

Ckay. You want to go ahead and see if M.

t hi nks that you forgot sonething?

M5. UETZ:

Vell, the ruling on the notions to dismss

maybe what he's suggesting, or naybe |'ve --

THE COURT:
M5. UETZ:

Yeabh.

-- conpletely forgotten sonet hing el se.

But we do have on our radar that you were going to issue --

pi ece.

yes, Your

to that?

THE COURT:
M5. UETZ:

THE COURT:
VR, KAPLAN:

MS. UETZ:
THE COURT:
MR KAPLAN:
Honor .
THE COURT:

Ri ght.
-- aruling on this notion
Right. Rght. And there's a 2004 exam

Yeah. Your Honor, that's the other
Ch, thank you.
That's on too?

The commttee's 2004 of the insurers,

Right. GCkay. And the insurer's response
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M5. ALBERT: Yes, Your Honor.

THE COURT: Al right. Wich |l think it was really
primarily M. Levin's pleading, right?

UNI DENTI FI ED SPEAKER:  Ckay.

THE COURT: Ckay.

UNI DENTI FI ED SPEAKER:  Yep.

THE COURT: |I'msorry, M. Plevin. Excuse ne.

Ckay. Well, anybody have a suggestion where we start?

MR. KAPLAN:  Your Honor, if I mght, the conmttee's
protective notion seens rather uncontroverted with except for a
couple of clarifications. Mybe we could start off on
agreenent or we could start off on the nost --

THE COURT: Well, are you tal king about the notion
that would restrict certain information from exanple, |SO?

MR, KAPLAN:. Yes, Your Honor.

THE COURT: Well, | don't know that -- | think | read
the response a little differently, as in shouldn't it be dealt
with in the context of the disagreenent about the formof a
protective order; is that fair?

MR. SCH AVONl: W think it's noot, Your Honor,
because the protective orders we've proposed specifically --

THE COURT: Ckay.

MR. SCH AVONI: -- exclude 1SO from --

THE COURT: Ckay.

MR, SCH AVONI: -- authorized party, and | expl ai ned
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t he reasons for that.
THE COURT: Ckay.
MR. SCHI AVONI :  Judge, there is one notion m ssing

still.

THE COURT: Ckay. All right.

MR SCH AVONI: kay. And I'msorry to interrupt you
before. | think I had too nmuch coffee this norning. Ckay.
So --

THE COURT: Look, don't ever worry about that. That's
okay.

MR. SCHI AVONI: No disrespect was intended. |It's
there is this package, so to speak, of protective order
nmotions. We have a notion that so we can use experts --

THE COURT:  Uh- huh.

MR. SCHI AVONI: -- and consultants. It's really
essential to us. So that's another notion in that little
package.

THE COURT: Ckay.

MR, SCH AVONI: | have no objection to starting with
this 1SOissue if that's what is --

THE COURT: Ckay.

MR. SCHI AVONI: -- the pleasure of Your Honor.

THE COURT: Well, | nmean, if it's essentially noot
because through one protective order or the other, we're all

going to agree that absent sone other agreenent or devel opnent,
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information is not going to be shared with them it's fine with
nme.

MR. KAPLAN. Well, mght I, Your Honor, just --

THE COURT: Yeah.

MR. KAPLAN: Yeah.

THE COURT: Cone on up.

MR. KAPLAN. Just for record purposes, good norning,
Your Honor, again. M chael Kaplan from Lowenstein on behal f of
the coomittee. W don't agree with M. Schiavoni's assessnent
that it's noot because of the protective order. W'Il|l save the
argunment on whi ch protective order should apply, but --

THE COURT: Um hum

MR. KAPLAN. -- very clearly, our viewis is that the
bar date order that Your Honor already entered and we heard
argunent about and Your Honor nmade balls and strikes calls,
just to keep the baseball anal ogy goi ng today, governs --

THE COURT: Um hum

MR. KAPLAN. -- the proofs of claimin this case. It
was the bar date order in four other diocesan bankruptcy cases
that one insurer who is not in this particular case violated by
sharing data with this third-party SO So our viewis is it
is not a matter of questions of the protective orders is our
notion seeks to clarify and ensure that the protections
afforded in the bar date order are crystal clear --

THE COURT: Um hum
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MR. KAPLAN. -- that you cannot share this data with
| SO because what happened i n these ot her cases, Your Honor, is
is the insurer filed a the letter, sane letter, four separate
cases on Septenber 28th, attenpting to justify the disclosure
| SO under the bar date order. W don't want to get to that
poi nt .

THE COURT: Um hum

MR. KAPLAN: And so when | said it was uncontroverted,
it seenms to ne that everyone agrees that we should not be
sharing the data with 1SO  W're not tal king about publicly
avail able information. W' re talking about strictly proof of
claimts. W would just like the protective order entered to
ensure that there is clarity that the bar date order Your Honor
entered does not permt that data to be shared wth | SO

THE COURT: Um hum

MR. KAPLAN: This is separate and apart fromthe
conversations of the protective order because none of the
notions as | read them-- 1'd be happy to be corrected if I'm
wrong -- nodify Your Honor's bar date order

THE COURT: Ckay.

MR. KAPLAN: So that's why | think that it is -- it
shoul d be uncontroverted and should be a fairly sinple way to
get started.

THE COURT: Ckay.

MR. KAPLAN. Thank you, Your Honor.
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THE COURT: Thank you.

Let ne invite response.

MR. SCHI AVONI: So Tancred Schiavoni from O Mel veny
for Pacific Indemmity. Your Honor, this issue is noot
because -- and I'mglad | brought up this expert notion,
right --

THE COURT: Um hum

MR SCH AVONI: -- because the limtation -- ~what
we' ve done is under the bar date order, there's a nechanismto
sort of -- it's unclear to ne whether experts were intended to
be excluded for us. | nean, it seens inconsistent with a | ot
of things for that to be the case. But just junping beyond
that, there's a provision that allows us to seek court approval
to have another party nade part of the bar date protection, so
to speak

So we have that notion before you. W ask for experts
and consultants. And what we do in that is specifically the
order that defines what an expert is says -- like, it says |ISO
is not an expert. 1SOis not an authorized party. It says it
right there. So that woul d npbot any perceived anbiguity that
maybe 1SO is an expert under the bar date order.

THE COURT: Um hum

MR. SCHI AVONI: To the extent they're saying that
experts aren't even permtted, there's not even really an issue

about 1SO so to speak, under that. But that would cure that.
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That woul d address that.

And on the protective orders, we have no problemwth
aline in those orders. |In fact, we proposed it. It's in
our -- it's in our protective order that says ISOis not a
aut hori zed party.

And to be clear, | think it's inadvertent, but this
separate order that they're seeking, it kind of hits -- it hits
a nail wth a sledgehanmer instead of a hammer because it goes
beyond just saying they're not an authorized party. It
reinvokes all sorts of confidentiality, and it does it one-
sidedly, just for insureds. It doesn't say nobody can use |SO
or nobody can use cl ai ns dat abase peopl e or what have you.

And we lay that in our brief. | could explainit to
you further. But | think, if you' ve read it, Your Honor, |
won't --

THE COURT: Um hum

MR. SCHI AVONI: -- go through it any further. The
cl eanest way to deal with this is just to say 1SOis not an
aut hori zed party. And we're prepared to do that. W did it in
our two protective orders. Wen they contacted us, we wote
t hem back right away, saying that's the way to deal with this.
It's like, and we have no problemw th that.

And to be clear about this, |ike, nuch has nade ado
about 1SO and Interstate here. But if you read the fine print

of what their accusations are against 1SO it says they shared
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it wth them But it says that, like, in five instances, maybe
soneone el se | ooked at it, okay, other than 1SO  When | read
the I SO website to this, it says it's an anti-fraud nechani sm
In other words, it |looks like you put a nane in and it would
tell you whether sonebody has submtted fifty other clains,
okay, for the sane thing.

So we don't need to get into a huge debate about
whet her that's proper or not proper. But it doesn't seemto ne
there was sone evil notive --

THE COURT: Um hum

MR. SCHI AVONI: -- behind the whole thing. And
Interstate, as far as | read the record, self-reported.
They' ve done everything they can to sort of cure. They've been
puni shed with having to pay all of Lowenstein's fees. They
have a bill already of a hundred-and-sone-odd-thousand doll ars
for them --

THE COURT: Um hum

MR, SCH AVONI: -- examning them et cetera, about
it. So we all want to be careful about this. But it's like,
let's not totry to cure this problem make a bi gger problem --

THE COURT: Um hum

MR. SCHI AVONI: -- okay, so to speak. It's like, |
woul d just take themout of the definition of authorized party,
and we're fully prepared to do that, Your Honor

THE COURT: Ckay. Let ne ask M. Kaplan a question.
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MR, KAPLAN: Yes, Your Honor.
THE COURT: Cone on up.
MR, KAPLAN:  Yes.
THE COURT: 1'Ill tell you what ny instinct here is.
It may be that this is a sl edgehammer hitting a nail, but there

are sone things that are sensitive, and it doesn't hurt to have
a sl edgehamer. So | want you to address what you heard M.
Schi avoni suggest is sone overreach here, or it's maybe sone
uni nt ended consequences. But the point of this is sinply to
say that there would be a protective order. 1SOw Il not be --
nobody will share the following information with 1SO and
that's it. That doesn't sound |like a problem

MR, KAPLAN. Well, it's not a problem Your Honor.
But we've put SO and we tried to define as best we could
because | am not an expert in the --

THE COURT:  Sure.

MR. KAPLAN: -- insurance world.

THE COURT: Yeah.

MR, KAPLAN. | disagree with nost everything M.
Schi avoni said about the sensitivity, but I'll get to that. W
want to make sure exactly that, Your Honor, that that we're not
going to get a letter on Septenber 28th of 2024, which says,
oops, we shared it with --

THE COURT: Yeah.

MR, KAPLAN. -- SFO and it's okay and we did it.
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THE COURT: Yeah.

MR. KAPLAN: -- we definitely want that clarity. |
don't want to conflate the other notion that the insurers
filed, Your Honor, with the extra disclosure pieces wth the
experts because we are prepared to address that. But we don't
think it's hitting a -- | nean, is it a sl edgehamer?

Possi bly. But keep in mnd, Your Honor, the survivor's
information, only tal king about information fromthe proofs of
claim only exists because of the debtor filing bankruptcy.

THE COURT: Um hum

MR. KAPLAN. And they did so under the guise of filing
t hese proofs of claimthat the information woul d be kept
confidenti al

THE COURT: Um hum

MR. KAPLAN: So that's pretty inmportant, | think. So
if it's a sledgehamrer or a jackhanmer or --

THE COURT: Well, the only question is what are the
inplications, other than if any, 1SOis not going to have this
information? | nean, is this one-sided, the way M. Schi avon
suggests? Then it should be -- it should be -- the order
shoul d be nodified to make it clear that the restrictions work
bot h ways.

MR. KAPLAN: Well, Your Honor, | don't think it needs

to be. And this actually goes to the second sort of notion out
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there, which is --

THE COURT: Um hum

MR. KAPLAN: -- neither the debtor nor the conmittee
is able to retain anybody w t hout Your Honor's approval, which
is specifically provided for in the bar date order. |It's the
sane for everyone else. So we can't go out and retain a third-
party service provider of any kind unless we tell Your Honor
why, what we're planning to do, how we're going to pay for it,
and the |ist goes on.

THE COURT: Um hum

MR. KAPLAN: The insurers are in the unique position,
and they're the only ones in this position, who do not have to
tell you necessarily who they're retaining and for what.

THE COURT: Um hum

MR. KAPLAN. So it is, in fact, one-sided, absolutely,
because there are already additional protections built in place
in the bankruptcy and the bar date order for that. But to the
extent, Your Honor, to make clear, |'m happy for the order to
say that nobody can share the proofs of claiminformation with
any third-party without court intervention. W want -- right.

THE COURT: Look, and that would just confirm
sonething that's already the case as to the debtor and ot her
aut hori zed professionals. Right. | think that's a good idea.

MR, KAPLAN. Wth pleasure. And we will --

THE COURT: Ckay.
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MR. KAPLAN. -- circulate a revised | anguage --

THE COURT: Ckay.

MR. KAPLAN: -- to that regard.

THE COURT: Ckay.

MR. KAPLAN. And --

THE COURT: Thank you.

MR. KAPLAN. -- thank you, Your Honor.

THE COURT: And on that basis, the notion is granted.

MR. KAPLAN: Thank you, Your Honor.

THE COURT: Thank you. Where do we go next?

MR. KAPLAN: Shall we continue onto M. Schiavoni's
noti on on the experts on the bar date order if the --

THE COURT: Wuld you like to do that, M. Schiavoni?

MR, SCH AVONI:  Sure, Your Honor.

THE COURT: Ckay. It's your notion. Conme on up.

MR. SCHI AVONI :  Your Honor, again, Tanc Schiavoni for
Pacific.

THE COURT: Um hum

MR SCH AVONI: In sonme ways, |'msorry that we had to
burden you with a series of notions on this, but | don't want
you to -- like, this is collectively of enormpus inportance to
us --

THE COURT: Um hum

MR, SCH AVONI: -- because we need to have experts.
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We need to have consultants. W need to have the ability to
question adverse wtnesses. W need to be able to have the
ability to present evidence to a jury at some point here.

And |i ke, the nmaze of, |ike, whatever is done with
t hese confidentiality provisions throughout the day, and we'l]l
tal k about them has to be done in a way that's consistent with
107 and it doesn't take away our basic rights under the Seventh
Amendnent to basically try a case. kay. And that's all said
with we have no problemw th protecting the names and the
identities of the claimnts --

THE COURT: Um hum

MR, SCH AVONI: -- and ot her reasonabl e protections.
But we can't be boxed into a position where we're giving up --
li ke, we're being forced to sign an agreenent that says we
consent to giving up our right under Rule 26 to have an expert
or a consultant. W can't even function that way as a
practical matter to get through these proofs of claim

In Canden, in Boy Scouts, in Buffalo, and | could go
on, the ability to kind of | ook at these things and anal yze
them from an aggregate basis and an individual basis -- |ike,
we' ve given you citations to experts who were experts in the
field of sexual abuse, who reviewed proofs of claimand reached
concl usi ons and gave opinions to the court about themthat were
pi cked up in Boy Scouts about manners in which protective

nmeasures woul d be adopted, et cetera.
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W had ot her experts | ook at them and gi ve vi ews about
where there were issues about deficient clains and how to deal
with them |In Boy Scouts, a court has adopted anti-fraud
provisions as a result. This was salutary. It was positive in
a sense for everybody.

So what is it at issue with the bar date order, it
specifically provides as we set out. It says that the debtor

and the commttee can use experts. The Canden order and ot her

orders then went on to say the insurers -- like, it mrrored
it. It used the sane | anguage. Here, it says the insurers are
a "authorized party”, and then it goes on to list, | don't

know, a series of other, like, related entities, successors,

reinsurers, et cetera, but it doesn't include a specific
designation for experts.

On Thursday, there was argunent in the San Francisco
case about the specific ternms. And there, the term
"professional” is used. And | don't want to get into a huge
debat e about what happened at a hearing that | don't have a
record for yet, a transcript. But Your Honor, in a matter of
days, | believe you'll see a proposed order go in that wl|
have professionals in it which incorporates experts. Ckay.

Now, there was sone big debate about whether or not
each person at a professional had to sign --

THE COURT: Um hum

MR, SCH AVONI: -- the acknow edgnent --
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THE COURT: Um hum

MR SCH AVONI: -- there or whether the entity itself
could itself cover it.

THE COURT: Yeah.

MR. SCHI AVONI:  And that was a matter of sone debate.
| don't know how that's going to resolve itself, to be candid.
But | don't think there was any debate that, |ike, parties get

to use experts and consultants. Everybody benefits fromit.

So the order here, again, by oversight or whatnot,
it's not explicit about this. And we want to be cautious. W
don't want a repeat of the thing that's been nmade out of this
SO thing. So we cane to the Court under a provision of the
order. It's, | think, 14 Romanette (iii)(J) that allows a
noving party with the authority of the Court to share wth
soneone el se.

And we' ve asked for that authority to share it with
our experts and consultants. W would only share it with them
if they signed the appropriate agreenents, acknow edgnent t hat
that applies in this case so that they're being bound to the --
they're agreeing to be bound to the order. W do that candidly
for our own protection, but also, obviously --

THE COURT: Um hum

MR SCH AVONl: -- we want to conply with the order to
the letter. But --

THE COURT: |Is this a request to anend the order or to
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clarify or what's the --

MR SCH AVONl: | don't think it's -- that's not
how - -

THE COURT: \Wat's the relief?

MR. SCH AVONI: Ckay. We have not presented it as a
notion to anend or clarify.

THE COURT: | nean, |I'mnot saying that's wong, but
"' mjust curious.

MR. SCHI AVONI: Ckay. And we've presented it to Your
Honor in the first instance as the order itself provides, it
says, here are the authorized parts.

THE COURT: Um hum

MR, SCH AVONI:  And then under Romanette 14(iii)(J) --
Um hum

MR. SCHIAVONI: -- it says that any other person can
be added, but we've got to cone to you. W've got to --

THE COURT: Ckay.

MR SCH AVONI: -- give notice to everybody.

THE COURT: So it's under that --

MR, SCH AVONI :  Yes.

THE COURT: -- rubric? Ckay.

MR. SCHI AVONI: So we're invoking that provision --

THE COURT: Ckay.

MR SCH AVONI: -- to say that we're asking for

that -- we're noving, asking for authority. W' ve actually
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identified two specific experts that we proposed to use. Like,
nobody can hel p thensel ves at throw ng stones at them whether
they're good or bad. That's the litigation world. People do
that. But it's like, they're very legitimte enterprises, et
me put it that way.

THE COURT: Um hum

MR SCH AVONI: | nean, they're big consulting
entities. ay. They're not people we pulled off the street,
the Brattle G oup and NERA (phonetic). W may not use both of
them Ckay.

THE COURT: Um hum

MR. SCHI AVONI: But | wanted to have their nanes in
there so that, like, we weren't just dealing with this totally
in the abstract.

THE COURT: Um hum

MR. SCHI AVONI: But yeah, we may need anot her
consultant or two in there, and we give that right. So the
i ssue here -- I'"'msorry, Your Honor. | (indiscernible)--

THE COURT: No, | just, | have a question. And I
apol ogi ze. Rem nd ne whether the relief requested is in the
abstract, as in we want a -- we want an understandi ng that we
can consult with -- let's just use the word "professional s"
because it is fairly broad and probably hel pful here. And that
doesn't require you particularly to disclose who they are to

the other side; is that the idea? | nean, you happen to be
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1| disclosing to fol ks here because they're known entities.

2 MR SCH AVONI: Well, we do qualify it in this

3| respect, Your Honor.

4 THE COURT: Um hum

5 MR SCH AVONI: | think it does say in the specific

6| order, and God forbid |I've renmenbered it wong, we want it this
7 way. It said, these are people who would be specifically

8| hired --

9 THE COURT: Um hum

10 MR. SCHI AVONI: -- for this engagenent.

11 THE COURT: Um hum

12 MR SCH AVONI: kay. It would not -- it would be

13| soneone we've retained for this very engagenent, not --

14 THE COURT: Um hum

15 MR. SCH AVONI: -- sonebody like -- like the I SO

16| instance that cane up, okay, | guess nobody knew about. Right.
17 It's like, here, it'd be soneone we specifically engaged --

18 THE COURT: Um hum

19 MR SCH AVONI: -- for the engagenent. And in a
20| sense, the proposed order in San Francisco, | think it's
21| constructed that way. It says professionals, and parties then
22| are able to get them Now, look, it is true that there is,
23| effect, sort of disclosure --
24 THE COURT: Um hum
25 MR, SCH AVONI: -- by professionals that are

eScribers, LLC

Case: 23-04028 Doc# 207-1 Filed: 03/13/24 Entered: 03/13/24 17:25:55 Page 32
of 209



© o0 ~N oo o b~ w Nk

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

The Roman Catholic Bishop Of Oakland

32

retained --

THE COURT: Well, they have to sign sonething.

MR, SCHIAVONI: -- for -- well, we would have to sign
t hem

THE COURT: Um hum

MR. SCHI AVONI:  And we woul d ask Your Honor that we
get to -- like, we don't have to -- we would ask that we
follow, in essence, the Federal Rules and we not have to
di scl ose a nontestifying expert who we consult with to get
advi ce, maybe advice to try to resolve the case --

THE COURT: Um hum

MR. SCHI AVONI : -- okay, that we're not putting up as

a testifying expert.

THE COURT: Um hum

MR. SCHIAVONI: That is howit -- that is how Congress
envi sioned the distinction being testifying and nontestifying
experts.

THE COURT: Um hum

MR, SCH AVONI:  And we woul d hold the agreenent to be
bound by the order.

THE COURT: Um hum

MR. SCHI AVONI:  And we'd obviously be in peril, like
if there was -- if we didn't get it and there was sone
viol ati on because we didn't get it, we'd have that in hand.

But - -
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THE COURT: But whoever that is, whether they' re
testifying or nontestifying, they're signing that --

MR. SCHI AVONI :  Absol utely.

THE COURT: -- Exhibit A right?

MR. SCHI AVONI: Absolutely. That would --

THE COURT: But you wouldn't have to disclose they had
done -- | nean, you would be responsible for that --

MR, SCH AVONI:  Yes.

THE COURT: -- and you wouldn't necessarily have to
di scl ose that to the debtor or the commttee, right?

MR. SCHI AVONI: That's the proposal, Your Honor.

THE COURT: Ckay. All right.

MR, SCH AVONI:  kay. You can reject that. Ckay.

THE COURT:  Uh- huh.

MR. SCHI AVONI:  You'll hear fromthe other side that
they feel that because there's a different set of rules that
apply in a sense to a professional who's getting paid fromthe
estate. It's like, they have to make an application here.

THE COURT: Um hum

MR SCH AVONI: kay. But | think that's really
different -- that's just a different -- that applies for a
different reason. Ckay. And it's not, | don't think, right to
rob us of what the rules are under Rule 26 for disclosing
nont esti fyi ng experts.

THE COURT: Um hum
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MR SCH AVONI: | also don't think it's hel pful.

t hi nk we ought to be encouraged to have nontestifying experts
who hel p us better understand the situation here. And | think
t hat ought to be frankly encouraged. | think that's why
Congress wote it that way.

THE COURT: Um hum

MR SCH AVONI: But it's here. It has particul ar
rationale and benefit. But that's why we -- that's the
request --

THE COURT: Ckay.

MR. SCHI AVONI: -- so to speak

THE COURT: Ckay.

MR, SCH AVONI: kay. And the other thing, just the
other point on this, is there's sone issue here about, well,
have we followed the provision by the letter of the rule, okay,
and it says we're supposed to serve the claimants, comma, if
known. Al right. And Your Honor, what we did was we served
the -- | forget what they call it, the core service |ist.

THE COURT: Um hum

MR. SCH AVONI: | think that's what it's call ed.

THE COURT: Um hum

MR. SCHI AVONI:  And that does include counsel of
record for plaintiffs' lawers. And it does include a nunber
of plaintiffs' lawers. |1'd be the first to say it probably

doesn't include every plaintiffs' |awer.
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THE COURT: Um hum

MR SCH AVONI: Ckay. But it's if knowmn. We're
literally in the situation where we don't know who the
plaintiffs -- like, we don't know who the claimnts are.

THE COURT: Um hum

MR, SCH AVONI:  We know fromthe conpl ai nts who sone
of themare. R ght. But we don't have a full list. It's
like, it's inpossible for us to serve all of the individual
claimants, Your Honor. And | submt that that can't be, |ike,
a reasoned interpretation of what Your Honor meant when you
signed the order that we would have to go out and individually
serve all the claimants. |t seens inconsistent with everything
that the protective order was trying to achieve, that all of a
sudden, they'd be getting notices from I|ike, an insurance
conpany, saying, we're going to use the Brattle Goup. Right.

It's like, they are represented here in a fiduciary
capacity by the TCC, by the conmttee, and they're certainly in
the best position, if they felt any additional service was
necessary, to provide that service. They may have the list of
all the plaintiffs' |lawers and whatnot in the case. And |
think certainly they're in contact wwth them They're in the
best position to sort of do that, Your Honor. And so | think
we' ve done everything to kind of conmply. Okay.

If the order is construed in this sort of literalistic

way, it makes the terns of the order. And this is sort of |ike
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1| arule of construction for interpreting contracts, but also

2| orders and statutes. Right. It nakes the statute, or here,

3| like, the order, it's not a reasoned interpretation because it
4 makes it illusory. There's no way to use this provision if you
5| have to serve people and you don't know who they are or you

6| don't know who their counsel are. W' ve nmade service of the
7| folks that we know who are on this by the mechani sm provi ded
8| through ECF service and through the service list. So Your

9| Honor, we submt that that's good service.

10 To the extent, Your Honor, there's sone literalistic
11 sort of other analysis of this, we're not noving for

12| reconsideration. But the Court always has the power to

13| interpret its own orders and to tweak themand to sort of |eave
14| us in a position where we don't get to use experts or we are
15 left with nonths of litigation over whether we can use an

16 expert. It's not productive to -- like, where we're going to
17 go on this. |It's like, it nmakes it inpossible for us to sort
18| of -- to function on a going-forward basis.

19 THE COURT: Ckay.
20 MR, SCH AVONI :  Thank you, Your Honor
21 THE COURT: Thank you very nuch.
22 Yeah. Cone on up.
23 MR. KAPLAN: Ckay. Good norning again, Your Honor.
24 M chael Kaplan from Lowenstein. A lot to unpack there. |'m
25 going to do ny best to sort of followit.

eScribers, LLC

Case: 23-04028 Doc# 207-1 Filed: 03/13/24 Entered: 03/13/24 17:25:55 Page 37
of 209



© o0 ~N oo o b~ w Nk

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

The Roman Catholic Bishop Of Oakland

37

THE COURT: Um hum

MR. KAPLAN. Let's start with a couple of points. The
service argunent that you just heard Counsel argue about is
it's just not right. The service argunent that was nmade is is
that the goods we're tal king about proofs of claim So let's
just make sure we ground ourselves in this argunent.

This is to do wth proofs of claim And it really is,
Your Honor, a notion for reconsideration of the bar date order,
which was already litigated once before. And then 0.25 this
norni ng, we did another round on it. But this is all about the
bar order. So procedurally, | would argue that the notion is
not properly before you to do it, but let's set the sort of
form over substance asi de here.

The i ssue we have, Your Honor, with this proposed
nodi fication is a couple things. Nunber one, we have the main
case, then we have the adversary proceeding. There is no
contested matter currently in the main case for application of
Rul e 26. Dependi ng what Your Honor says in about half an hour
or maybe a little bit nore about the adversary proceedi ng,
there m ght not be any discovery going on yet in the adversary
proceeding. But admttedly, at sone point, we would hope that
di scovery ensues in the adversary, at which tine Rule 26
t hrough 7026 and ot herwi se woul d apply.

So the whol e notion about disclosure of nontestifying

and consulting experts under Rule 26, that is a red herring,
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1| Your Honor. It has no application here. That has to do with
2| the adversary proceeding. But that is actually part of where
3| we have the probl em because if you | ook at the insurers’
4| proposed order, which broadly defines the term
5 "Expert shall nean any entity or person with
6| specialized know edge or experience in a matter pertinent to
7| the Chapter 11 case and/or adversary proceedi ng who has been
8| retained by an authorized party or its counsel to serve as an
9| expert witness or as a consultant in connection with the

10| Chapter 11 case and/or the adversary," including, he goes on,
11 M. Schiavoni lists the Brattle G oup and NERA

12 I"'mnot going to get into the Brattle G oup and NERA,
13| Your Honor. The citations that were nmade to Your Honor in the
14| noving brief about their utility is not true. The citations we
15 provided you in the transcript about their utility, that's the
16| record.

17 THE COURT: | think that's neither here nor there.

18 MR. KAPLAN:  Yeah.

19 THE COURT: Yeah.

20 MR. KAPLAN. And that's the point.

21 THE COURT: | nean, it's we'll see.

22 MR. KAPLAN: W& may cone a fine -- and | think that's
23| exactly the point, Your Honor, is is --

24 THE COURT: Um hum

25 MR. KAPLAN. -- we are not in a contested matter yet

eScribers, LLC

Case: 23-04028 Doc# 207-1 Filed: 03/13/24 Entered: 03/13/24 17:25:55 Page 39
of 209



The Roman Catholic Bishop Of Oakland

1| in the main case. There is nothing in which the parties are

2| about to take depositions. There is nothing in which there is
3| that type of formal discovery occurring.

4 And what the bar date order provides is again, we're
5/ only tal king about proofs of claim W're not talking about

6| any docunents the debtor provides otherwise. W are talking

7| about only proofs of claim Says that if you want to show t hat
8| proof of claimto soneone, you have to follow the procedures in
9| the bar date order, which nmeans you have to discl ose who they
10| are under Exhibit A, you have to give the parties ten days to
11 do it, and you have to provide the specific survivor whose

12 clains information it is wth notice.

13 Those are the protections, Your Honor, that we

14| litigated extensively before you. | can't renenber the date
15| exactly, but | think it was sonetinme this summer when we went
16| through all of this. And it's exactly what Your Honor entered.
17 And again, we only have this situation -- it's not because

18| we're trying to single out the insurers. |It's because the

19| folks sitting on this side of the courtroomcan't retain
20 experts wthout the Court approving it and knowing it and
21| disclosing it. And those experts are still subject to sign the
22| authorized party agreenent and ot herw se.
23 So all we're asking for here, Your Honor, is we are
24 not trying to limt anybody that the insurers want to retain.
25| We can argue about the utility of that retention at a different
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time. But what we're sinply saying is is if you want to show
thema proof of claimor the information in the sort of

suppl enent to the proof of claim you need to follow the bar
date, which says you have to provide notice, you have to sign
t he agreenent, and you have to give the parties a chance to
obj ect.

We shoul d not have endless lists. | lost count, Your
Honor. | think there are nine separate insurers here, but I
m ght be off by a digit here or there, so forgive ne. W
shoul d not have a world where nine separate parties have a
right to retain anyone that they deem pertinent and that the
uni verse of people who have access to proof-of-claim
information is twenty-five, thirty, forty-five, fifty. That's
not what the proof of claiminformation is.

Again, nothing to do with discovery that provided
pursuant to 2004 in the main case. This is only proof-of-claim
information. |If you get the information somewhere el se, share
it as you see fit. But I don't think it's really onerous, Your
Honor, and burdensone for the main case to limt who sees the
proofs of claimand to have to foll ow the procedures that Your
Honor careful ly thought about and inplied.

No one's being limted. W're sinply just saying you
have to disclose it. This isn't the adversary proceedi ng.
There's a separate procedure there. And it really goes, Your

Honor, to the argunent of whether or not the proofs of claim
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belong in the adversary proceeding. But we will get to that at
the appropriate tinme in the adversary proceedi ng.

| don't see really howit's nore conplicated than
that. But this broad definition of expert, that they don't
have to tell -- that the insurers don't have to di scl ose who
they're show ng proofs of claimto, in the commttee's mnd,
that is unacceptable and that is inconsistent with the
confidentiality that is provided in the bar date order. And
there is no way to police that, and there is no way to check
t hat because the Exhibit A has to be signed by both the debtor
and conm ttee, Your Honor.

So I"'mnot sure what we're getting at here. |If
they're wlling to sign Exhibit A it's got to be signed by
both of us, and there's still a disclosure and a period for us
to object and say, no, you shouldn't give the proof of claim
information to those people. Your Honor would have to call it.
|'ve never objected to a nane yet when these have cone through
"' mnot sure who we're tal king about. But there are no
depositions. There are no docunent denmands. There is no
di scovery. |I'mnot sure why we're really back here.

THE COURT: Yeah Let ne give you one reaction to that.

MR KAPLAN:  Ckay.

THE COURT: And this is not a ruling. It's an
observation. Gkay. The challenge of these kinds of cases is

so many things are happening in parallel. And | take your
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point that there's technically no contested natter here.

But for the sane reason that |I'mgoing to | ook
somewhat askance at the insurers' position re the notions to
di sm ss, although not as askance as you might |ike nme to, but
t he sanme reason that | question anybody's puzzl enent as to why
we're here, we know where we're going here. GCkay. | nean,
they're going to have to |l ook at these things. And it's just a
question of what should be the inpedinents and what shoul d be
the barriers. R ght. So the fact that there is or isn't a
contested matter right now, | agree with you, but we have to
sort of get past that. Right.

MR. KAPLAN. Fully agree with Your Honor.

THE COURT: Ckay.

MR. KAPLAN. And that is why if they wanted to -- if
the insurers would like to disclose all the folks they want to
use now -- again, it's not a matter of --

THE COURT: Right.

MR, KAPLAN. -- it's not a matter of telling us every
person at the Brattle G oup so we can go back through and sit
down and search through everyone's nanme, although | certainly
know M. H nton and some of the other experts well.

THE COURT: Yeah.

MR. KAPLAN: And we may get to see them again on
Monday on the other side of the country. This is sinply

just --
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THE COURT: I n Canden?

MR. KAPLAN. I n Canden, yes, Your Honor.

THE COURT: Ckay.

MR. KAPLAN: They're a proposed -- M. Hinton's
proposed to testify again.

THE COURT: Ckay.

MR. KAPLAN. But neverthel ess, the point is sinply to
have a di sclosure at a level -- for instance, Your Honor, we
retai ned Stout (phonetic).

THE COURT: Um hum

MR. KAPLAN:  Your Honor saw the application. You
approved it. Stout signed the authorized party agreenent. And
everybody knows Stout is in the case.

| don't think it is particularly onerous or burdensone
to sinply say that the Brattle Goup is in the case. They are
going to be |l ooking at proofs of claim | don't think it's
onerous to say NERA is in the case. They're |ooking at proofs
of claim But I wll say that had we known in this procedure
we're followed in another case, we probably woul d not have been
in the position we're in in sone of those tal king about | SO and
ot hers.

So I"'mnot sure what the inpedinent is. | don't think
Your Honor woul d | ook kindly on us overQOobjecting to everyone
the insurers wanted to retain, and I'mnot sure that | would

personally conme argue that. | mght bring one of ny coll eagues
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to stand in front of the proverbial firing line if we chose to
do that.

But specifically for the proof of claiminfornmation,
Your Honor, the disclosure required and the notice, to sinply
gi ve the individual survivors, whose rights have been viol ated
many, many tinmes, an opportunity to be told your information
that you submitted confidentially in the bankruptcy is going to
be shared with people who you may not have known. Ten days,
Your Honor, for themto give the opportunity to do that, |I'm
har d- pressed to understand how that's sl ow ng anything down in
this particular case. But that's what -- | nean, we --

THE COURT: Let ne just ask you this. And if you
don't know, that's fine. | nmean, is this aberrational in the
sense that this bar date order is different fromothers that
have been entered around the country? This issue has never
come up before, versus in what sense is this typical?

MR. KAPLAN:  Your Honor, | can represent to you that
this is not an issue that | have litigated in other --

THE COURT: Ckay.

MR. KAPLAN. -- cases previously.

THE COURT: Ckay.

MR. KAPLAN: This has becone a specific issue, |
t hi nk, because of the additional disclosures that occurred in
t he Rochester, Rockville, Canden, and Syracuse cases. But in

t he ot her diocesan cases, there are provisions that allow the
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insurers to get access to all the proofs of claim They still
had to sign the authorized party agreenment. And | do not
recall -- M. Schiavoni has a far better nenory than ne in sone
respects.

THE COURT: Um hum

MR. KAPLAN. | do not recall this simlar notion being
presented in the Canden case, of which | litigated virtually
every notion that was before the court, and I do not recal
this being presented in any other case. The provision to share
strictly the proofs of claim | believe, is nearly identical.
| could certainly check it, Your Honor, but | know there's an
aut hori zed party agreenent --

THE COURT: Um hum

MR. KAPLAN. -- that requires parties to be signed.
It has to be cosigned by the debtor and the commttee. And I
believe there's a notice provision there. There's a
(i ndiscernible).

THE COURT: Ckay. Appreciate it. Thank you.

MR KAPLAN. Ckay.

THE COURT: Ckay.

MR. SCHI AVONI:  Your Honor, if | could just --

THE COURT: Yeah. Cone on up.

MR. SCHI AVONI: So | have a proposal, okay, which
li ke --

THE COURT: Al ways happy to hear a proposal.

eScribers, LLC

Case: 23-04028 Doc# 207-1 Filed: 03/13/24 Entered: 03/13/24 17:25:55 Page 46

of 209




© o0 ~N oo o b~ w Nk

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

The Roman Catholic Bishop Of Oakland

46

MR SCH AVONI: -- that may, |ike, get us where we
need to be. But --

THE COURT: Ckay.

MR. SCHIAVONI: -- let me just quickly just cover a
coupl e of points.

THE COURT: Yeah.

MR, SCH AVONI: So the Canden order says -- and |'m
reading -- it's in footnote 7 of our noving brief.

THE COURT: Yeah. Um hum

MR. SCH AVONI:  And exhibit and whatnot. It says in
Section 15(iii), then (iv), it provides that authorized party
shall include, "any insurance conpany ... together with their
respective successors, reinsurance counsel, experts, and
consultants." So --

THE COURT: And that was the simlar order that was
the --

MR. SCH AVONl: M. Kaplan's right. It's like, he
didn't cone up there because it was specifically in the order.

THE COURT: Ckay. But is that the bar date order in
t hat case?

MR SCH AVONI:  Yes.

THE COURT: Ckay.

MR SCH AVONI:  Yes.

THE COURT: Thanks. Appreciate it. Thanks.

MR SCH AVONI: It's not really cone -- as |
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understand, it's not really com ng up before Judge Mont al
whet her or not experts are permtted. It's just a matter of
who exactly signs it because professionals is right in the
form That's how --

THE COURT: Um hum

MR SCH AVONI: -- alnost all of these are set up

THE COURT: Ckay.

MR, SCH AVONI : \What happened here was whet her --
don't know whether we mssed it. | don't know But |iKke,
there was a | ot before --

THE COURT: Right. | mssedit. Ckay.

MR, SCH AVONI: -- assigned to protect -- there was

THE COURT: So nobody has a -- nobody has any
concerns. (kay.

MR. SCHI AVONI: There was a | ot before us on the
protective order.

THE COURT: Ckay.

MR SCHAVONI: And if I'"'mat fault for not bringing
that to your attention --

THE COURT: That's all right.

MR SCH AVONI: -- | take the fault.

THE COURT: Ckay.

MR SCH AVONI: But | can't believe Your Honor really,

li ke, meant to, like, limt us in that way. So --
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1 THE COURT: | appreciate it.
2 MR SCH AVONI: -- just two other quick things. All
3| right.
4 THE COURT: Yeah. kay.
5 VR, SCHI AVON : So this notion of there is not really
6| a contested matter now, it's like, look, we're not waiting
7| until the eve of a confirmation hearing or the beginning of --
8 THE COURT: Um hum
9 MR. SCHI AVONI: -- the clainms all owance process --
10 THE COURT: Um hum
11 MR. SCHI AVONI: -- to then present you with an expert
12 and then have themstart his work.
13 THE COURT: Yeah, | get it.
14 MR. SCH AVONI :  Ckay.
15 THE COURT: | get it.
16 MR. SCHI AVONI: There is a contested matter here.
17 THE COURT: Yeah.
18 MR, SCH AVONI : And whet her what ever happens with the
19| adversary, | suspecting it's not going away entirely, okay, we
20| need to be prepared for both things and --
21 THE COURT: Um hum
22 MR. SCH AVONI: -- we need one set of experts | ooking
23| for it.
24 THE COURT: Ckay.
25 MR SCH AVONI: But also, like, we like to try to get
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a handle on this. Ckay.

THE COURT: Um hum

MR. SCHI AVONI:  And Rule 26 does allow for
nontestifying experts for a very good reason. And we should be
encouraged in that regard, Your Honor. Thank you.

THE COURT: You bet. Ckay.

MR SCH AVONI: Onh, so | had a proposal. kay.

THE COURT: Yeah.

MR. SCHI AVONI: If Your Honor is really concerned
about us conplying with the letter of whatever it is,
14(3) (i) () --

THE COURT: Um hum

MR, SCHI AVONI: -- giving notice to all of the
claimants on ten days for this proposal we have before Your
Honor, this request for relief, you could either enter the

order on negative notice and then have the comrittee notice it

out to -- | don't have -- | noticed the claimants | know of.
Those are, |like, their counsel, the ones on the 2002 service
list.

THE COURT: Ckay.

MR. SCHI AVONI: So the commttee could notice out --
if they haven't probably have already done it, but like, if
they haven't, it's like, they could notice it out and the order
woul dn't be effective for ten days if any of themcone in to

object to experts being permtted to reviewthis, the order
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woul dn't go into effect within ten days.

THE COURT: Well, it's just funny because at the risk
of parsing this too fine, which is the last thing we need in
this case, are there two issues? | nmean, one is with respect
to this motion to whomit should have been noticed. And the
second is the issue that's underneath it.

Is it with respect to any particular instance in which
you're going to get a proof of claimthat that particular
claimant -- | nean, are those two different things? O are you
suggesting that because of the effect of the relief that you're
requesting here, the question is whether the notice of this was
sufficient, and that's all?

MR. SCHI AVONI:  The notion before Your Honor is to ask
under J --

THE COURT: Yeah.

MR SCH AVONl: -- let nme just call it that --

THE COURT: Yeah.

MR SCH AVONI: -- is that authorized parties -- that
the Court include, anong authorized parties, experts and
consul tants, exactly as the order did in Canden --

THE COURT: Ckay.

MR SCH AVONI: -- and simlar to the order in San
Franci sco.

THE COURT: Ckay, as opposed to a further notice

i ssue?
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MR, SCH AVONI: That's the request.

THE COURT:  Unh- huh.

MR. SCHI AVONI: The objection to that request is that
somrehow we haven't conplied with the notice procedure because
even though the notice procedure says that we serve claimants
i f known, that we didn't serve the ones we don't know --

THE COURT: Yeah, yeah. Ckay.

MR, SCH AVONI:  -- who they are.

THE COURT: Ckay.

MR. SCHI AVONI: kay. It's like, if -- like, | don't
think that's a reasoned analysis, and | don't think we should
have to --

THE COURT: Ckay.

MR, SCH AVONI: -- provide other notice. But if Your
Honor wants nore notice --

THE COURT: Ckay.

MR. SCHIAVONI: -- give themten days to give it.

THE COURT: Ckay. Thank you. Appreciate it.

Ckay. Submtted?

MR. KAPLAN. Unl ess Your Honor has further questions.

THE COURT: No. No. | want to think about this for
literally a day or two.

MR. KAPLAN. Ckay. Sure.

THE COURT: Ckay.

MR. KAPLAN: Just to be clear, Your Honor, we did not

eScribers, LLC

Case: 23-04028 Doc# 207-1 Filed: 03/13/24 Entered: 03/13/24 17:25:55 Page 52

of 209




The Roman Catholic Bishop Of Oakland

52

1 raise the service of the actual notion.

2 THE COURT: Yeah, | wasn't sure --

3 MR. KAPLAN: Yeah.

4 THE COURT: -- you had. I'msorry. | nmangled ny

5/ question to M. Schiavoni.

6 MR. KAPLAN: That's okay.

7 THE COURT: -- but | think you got -- but you saw what
8| | was asking.

9 MR. KAPLAN:. | saw where you were go --

10 THE COURT: Yeah.

11 MR. KAPLAN: We didn't raise it.

12 THE COURT: Ckay.

13 MR. KAPLAN: [It's not an issue.

14 THE COURT: Al right. 1'mgoing to get back to you
15, pronmptly on this. GCkay. |'mthinking end of the week or

16 Monday. Al right.

17 Ckay. \Where do we go next?

18 MR. KAPLAN. Shall we stay on the thene of protective
19| orders, or should we nove to 20047

20 THE COURT: Well, you can. | nean, when would it be
21| appropriate to hear ny thinking about the notion to di sm ss?
22 MR. KAPLAN: Ri ght now.

23 THE COURT: (kay. So it's good enough? Okay. All
24| right. And |look, there's going to be overlap here in several
25| different ways. Ckay.
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So we had a fairly |l engthy argunent about a coupl e of
notions to dismss back on Cctober 18. And | want to thank the
parties for doing really a wonderful job of illumnating their
views of the subjects. And again, this is another one of those
situations where | think we're proceeding in some ways in
parallel in terns of what's going on in the nmain case and
what's going on in the AP.

And apropos of absolutely nothing, |I'm struck by what
| understand to be all the different ways that these kinds of
APs are dealt with in different cases. There seemto be cases
where they just get filed and they kind of sit there and
they're just a vehicle to do sonething sonmeday but it's not
really urgent or necessarily joined in battle initially. And
there are other situations where | think they're nore
i medi ately sort of a nmeans to advance all kinds of inportant
guesti ons.

Thi s one has provoked a couple of 12(b)(6) and 12(e)
notions, which is fine because | think at the end of the day,
my ruling is going to suggest how | think we need to clarify a
few things here. So let nme go back to the beginning.

So on June 22nd, the plaintiff in this case, the Roman
Cat holic Bi shop of QCakland, filed a conplaint, |ater anended,
breach of contract and declaratory judgnent agai nst certain
primary access and unbrella insurers. Plaintiffs allege

jurisdiction under 28 U S.C. 1334. They also allege that all
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these matters are core under 28 U.S. C. 157(b), but there's not
much el aboration as to what little part of 157(b) m ght render
these things core. Plaintiffs also consent to this Court
entering final orders, judgnents, or decrees.

Certain of the defendants have filed demands for jury
trials. The defendants al so assert that these matters are
state | aw causes of action that are not core. And they don't
consent to this Court entering final orders, judgnents, or
decr ees.

Clearly, this Court would have no ability to conduct a
jury trial on the matter as presently set, | believe. Ckay.
certain of the insurers have also indicated a desire to file a
notion to withdraw the reference, but | don't think that's been
filed yet. And at sone point, we'll circle back to that
because that's going to inplicate sone timng questions on a
couple of different matters here. Ckay.

And | et me just say as an aside, whether sonething is
core or isn't isinitially theoretically ny call, but it's not
ultimately ny call. So the fact that sonebody all eges that
sonething isn't core or | shouldn't be entering final orders of
the notion -- the reference should be withdrawn. The only
thing | care about is certainty, not that |I am never offended
when anybody tells ne | shouldn't be doing a thing. Congress
has told ne that, and | have to interpret it. But sonebody

else may interpret it differently, so | don't want anybody ever
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to think that that is problenmatic.

The problem occurs when in all too nany APs people
don't say what they think about that and you get to the eve of
a trial and suddenly sonebody thinks that there's a problem
So | appreciate the fact this has cone up early. That hel ps
t he process. Ckay.

And the curious thing about this is although it's
reasonably clear to ne that even at this 12(b)(6), 12(e) stage,
there are some factual disputes about fundanental aspects of
these issues. | don't think any factual disputes have to be
resolved here. So in the sense that if purely froma related
to jurisdiction core, noncore matter, if I'mnot resolving a
factual dispute, | don't think that there's any Constitutional
inplications or problens because if what | do were to be
reviewed, it would be reviewed de novo in any event, in which
case the Stern issue just isn't a problem So | intend to go
ahead and rul e on these notions. Ckay.

So the anended conplaint alleges that -- and here, I'm
going to do sort of a laundry list. Don't take notes because
it'"s going to -- don't feel the need to jot down every thought.
Ckay.

The conplaint alleges that the defendant Pacific
I ndemmity on information and belief issued primary insurance
policies to the plaintiff under various policy nunbers for a

period fromroughly 1963 to 1966.
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The | nsurance Conpany of Anerica information and
belief issued primary insurance policies to plaintiff under
vari ous policy nunbers as set forth in the conplaint for
periods 1966 to '69 and '69 to 1970.

Def endant Aetna Travelers issued witten primary
policies of insurance to the plaintiff under various policies
for different periods of tinme commencing in 1975 and runni ng
t hrough 1981.

Certain Underwiters of Lloyd s wote primary -- 1'm
sorry, wote excess policies under certain policy nunbers for
periods all egedly beginning 1962 and runni ng t hrough 1966.

Ch, | think | skipped sonebody here. Yeah.
Commerci al Uni on/ Arnmour | nsurance Conpany obligations were
| ater assuned by California |Insurance Guaranty Associ ati on,
all egedly issued witten policies of insurance, various nunbers
fromperiods allegedly from1970 to 1975. And those we dealt
with |ast week. Ckay.

I nsurance Conpany of North Anmerica issued a witten
excess policy of insurance allegedly under a policy for the
period of 1966 to 1970.

United States Fire Insurance issued a witten policy
of excess insurance, allegedly, for a period 1970 to 1971.

The Enployer's for the Insurance witten policy of
excess insurance allegedly in 1971 to 1974.

CNA I nsurance Conpany allegedly wote a witten policy
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of excess insurance, various policy nunbers froma period
begi nni ng 1974 runni ng t hrough 1980.

Industrial Indemmity issued a witten policy of excess
i nsurance, allegedly, again during 1980 and 1981.

And Ll oyd's Underwiters allegedly issued witten
unbrella policies of insurance for a period 1963 to -- |I'm
sorry, 1962 to '63 and then '63 to ' 66.

Enpl oyers re issued a witten unbrella policy of
insurance to plaintiff under a policy nunber for a period 1974
to 1977.

Aetna Travelers allegedly issued witten unbrella
policies of insurance fromperiods 1978 to 1981 and then 1981
to 1987.

Paci fic Enployer's Insurance allegedly issued a
witten unbrella policy for a period 1985 -- I'msorry, March
1985 t hrough Decenber 1985.

So attached to the anended conplaint is Exhibit Ais a
chart listing the pending lawsuits filed in the (indiscernible)
County Superior Court against plaintiff for alleged negligent
supervision and hiring of certain clerical and mnisteri al
personnel. The list underlies nost of the clains that need to
be resol ved.

In this adversary proceeding, the plaintiff alleges
generally that the primary and excess insurers have a duty to

defend and indemify the plaintiff through the state court
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actions and further alleges that the insurers have either
denied or failed to confirmcoverage and/ or provi de defense
and/or indemity. As a result, the plaintiffs claimthey have
been damaged because one, the plaintiffs' been denied the
benefits of the insurance policies that it purchased, despite
having conplied with all of the requirenents under the
policies. And two, plaintiff has been forced to defend itself
against the lawsuits w thout the appropriate defense and
i ndemmity fromthe insurers.

Plaintiff believes that the foregoing denonstrates a
need for declaratory relief because there appears to be a
di spute regardi ng coverage, and plaintiff believes sone or all
of the insurers breached their contracts because of their
deficient response. Primary insurers contend that they did not
breach any contract for failure to furnish a defense because
they provided plaintiff a qualified defense under a reservation
of rights. And the primary insurers who filed a 12(b)(6)
notion further argue that they are not obligated to i ndemify
the plaintiff because the duty to indemify only arises after
the primary insurers' liability is established, which they
argue has not yet happened.

Primary insurers contend that because the plaintiff
has failed to allege or provide any evidence of the existence
of any judgnent or settlenent in any underlying state court

proceedi ngs, primary insurers have no duty to indemify the
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1| plaintiff. Therefore, the primary insurers noved the Court to
2| either dismss this adversary proceeding or require plaintiff

3| to provide a nore definite statenent.

4 So let nme take a step back here. As background, the

5| Court has made a conmment few hearings ago that it finds it a

6| little bit unusual to approach the issue of insurance coverage
7| through this adversary proceedi ng, considering the fact that

8| nobst of the questions related to the coverage can be resol ved

9| through conprehensive 2004 exans and through the parties'

10 extensive discussions that are under way. That's neither here
11| nor there. | nean, there's clearly two paths here. It's

12| curious to ne that we're on both, but there we are. kay.

13| This dichotony persists and is going to be addressed in several
14| applications today, small way applications.

15 Wth that and thinking about the notion to dismss or
16| a notion for a nore definite statenent, this dispute plays out
17| sort of on two strata, one, a sort of neta conceptual |evel,

18| what's this case about, and on a nore particularized |evel,

19| what are the duties allegedly inplicated and have they been

20 breached. And those are really two different questions.

21 To the extent that the insurers are basically taking
22| the position, at least thematically, that they are uncertain as
23| to what the plaintiff is seeking here at |large. That argunent
24| generally lacks credibility with ne. |It's clear to ne that the
25 plaintiff is alleging that there is coverage, which is hardly a
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surprise in this case or in any other disease case. Thus, for
the insurers to claimthey' re uncertain howto respond is on
that nmeta | evel unpersuasive.

However, we're tal king about a conpl ai nt here, which
is a much nore particularized formof request for relief, and
it needs to be precise in its allegations and assertions of
duties and breaches. So the Court agrees with the insurers
that for themto respond to the conplaint, the plaintiff should
anmend the conplaint to clarify at |east the foll ow ng points.

One, to the extent that the plaintiff believes that
the obligation to i ndemmify has been triggered, the plaintiff
should clarify the reasons why it believes that's the case.

Two, to the extent the plaintiff believes that the
duty to defend has been breached, the plaintiff should provide
further details concerning the instances of the all eged breach,
i ncludi ng but not necessarily limted to, one, the dates the
plaintiff tendered the clains to the insurers, two, the dates
of the -- I"'msorry, | lost ny place here -- dates of the
i nsurers' responses, if any, and three, the reasons why the
plaintiff asserts that the insurers' responses, if there was a
response, were unsatisfactory or deficient under California
law. | think we have to have that to understand that we have a
breach or don't have a breach.

Further, to the extent that the insurance conpanies

are asking for nore particulars about the individual policies
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or why the policies may or may not be in effect or excl usions
may or nmay not apply, the Court believes that and agrees with
Ms. Ridley. Those are really nmerits issues, but | don't think
we need to get into it at pleading stage. So to the extent
there was a request for that kind of information, |'m not
granting the notion to dism ss.

But the primary notions, primary insurers' notions to
dismss, a notion for a nore definite statenent, are granted.
And the plaintiff is directed and shall be permtted to anmend
its conplaint consistent with the concerns described above.

Wth respect to the excess insurers, the excess
insurers replicate many of the primary insurers' argunents
regarding indemmity and defense. |In addition, they argue that
under lolab Corp. v. Seaboard Surety Conpany, which is 15 F. 3d
1500 (9th Gr. 1994), they have no duty whatsoever to an
insured until the insured can denonstrate that the primry
i nsurance has been exhausted and that the excess has been
accessed.

Let ne take a mnute with respect to |ol ab because
it's clearly a very inportant case. 1In lolab, |olab was sued
in the Central District of California for allegedly infringing
the patent for an optical device owned by Dr. Jenson. The
trial was bifurcated between liability and danages. And at
trial, lolab was found liable for patent infringenent, and the

parties subsequently settled. Iolab agreed to pay 13.5 mllion
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dollars to Dr. Jenson.

lolab then filed an action seeking indemification
fromits insurers, both primary and excess insurers, for 13.5
mllion dollars, together with costs estimated at 1 mllion
dollars, for a total of 14.5 mllion. 1lolab's aggregate
primary coverage during the infringing period anounted to
thirty-six mllion dollars.

Further, the excess policy specifically provided that
their liability does not attach until the underlying jurors
have paid or have been held liable to pay. The district court
di sm ssed on the pl eadings the actions agai nst four insurers,
dismssing a fifth based on the conpl aint alone, and granted
sunmary judgnent, dism ssing the remaining ten causes of action
| ol ab appeal ed.

The Ninth Grcuit found that under California |aw, as
they were interpreting California law, primary insurance nust
be exhausted before liability attaches under a secondary
policy. This is true even if the total anount of primary
i nsurance exceeds the anount contenplated in the secondary
policy. So the Ninth Grcuit affirned the trial court finding
the lolab could not have sued for excess -- I'msorry, could
not exclude the excess policyholders for breach of contract
until the legal obligations of the primary insurers have been
determ ned and the excess policies had been triggered.

Now, the argunent was raised at the oral argunent in
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the papers that there is other pertinent lawin California with
respect to declaratory relief actions in particular. And the

case that was cited to the Court was Ludgate |nsurance Conpany
v. Lockheed Martin Corp., which is 82 Cal. App. 4th 592 (2008).

In | ooking at this case, ny instinct is that there is
greater flexibility under California |law, specifically with
respect to declaratory relief actions than | think was
necessarily contenplated by lolab. | think Ludgate stands for
the proposition. And again, that's nore of a pleading case.
And they pointed out in Ludgate that lolab was largely a
summary j udgnment case.

But what | think Ludgate stands for is the proposition
that at a pleading stage, it's sufficient, at |east plausibly,
to allege a likelihood that the excess can be inplicated. In
fact, the actual pleading in Ludgate m ght have gone beyond
that and m ght have all eged on the nunbers presented that the
excess would be inplicated. But | think that the point of
Ludgate, in ny view, is that there should be greater
flexibility in | ooking at these issues through the prism of
declaratory relief and that what needs to denonstrate through
decl aratory relief is an actual, plausible controversy and that
t hat can be done even in this excess insurance concept.

I think that's particularly relevant here, and | think
it's particularly relevant to a diocese case at this stage,

because unli ke |ol ab, where the danages were set and everybody
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knew what the nunbers were, we nmay have ideas what nunbers are
likely to be based on other cases here, but we just don't know.
| think that, as | look at the conplaint, | don't believe that
the plaintiff has yet alleged anything with respect to any kind
of likelihood that there's going to be a likely invasion of the
excess policies. | think they should be required to do that
and have sone basis for doing it.

So | think I"'mgoing to grant the excess insurers
notion to that extent. | think there needs to be sone
statenment consistent with Ludgate where the reasonabl e
possibility or reasonable plausibility they're | ooking to get
to sonething inplicating the excess policies, | don't think
that has to be necessarily down to the penny. But | do think
t hat Ludgate suggests that there can be a declaratory relief
action, but it does require sonme pleadi ng beyond what we have
her e.

So I'"'mgoing to grant the excess insurers' policy as
well and permt the debtor, the plaintiff, to anend the
conplaint with respect to statenents with respect to a
plausibility under a Ludgate analysis that we're going to -- we
are going to or are likely to inplicate the excess policies as
wel | .

So we tal ked about a deadline for anmendnent |ast week.
The plaintiff suggests on Novenber 28th. | don't know if M.

Ridley wants to comrent on whether in |light of these rulings,
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Novenber 28th still neke sense for one anended conpl ai nt or
whet her sonet hing el se shoul d be consi der ed.

M5. RIDLEY: Thank you, Your Honor. This is Eileen
Ridley for the debtor in the adversary proceeding. G ven the
i nformati on, and | understand the Court's ruling, | would ask
for a bit nore tine --

THE COURT: Ckay.

M5. RIDLEY: -- because we're going to conbine this
with the amendnments --

THE COURT: Yeah.

M5. RIDLEY: -- that the Court granted and anmended for
Cl GA.

THE COURT: Ckay.

M5. RIDLEY: And so | would ask for a little
| eni ency --

THE COURT: Ckay.

M5. RIDLEY: -- for tinme in the holidays.

THE COURT: Al right. Wll, let nme give you one
ot her thought, too. | nean, the argunent prinmarily went to the
dec relief aspect of this. | don't knowif you want to all ege
that there's sone i medi ate breach, other than what you're
suggesting in the dec relief, failure to respond. |If you have

that in mnd, | don't think that's been pled yet. And | think
that you would need to do so. If you want to sinply rely on

what | think is nmy interpretation of Ludgate, here, re a dec
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1| relief action, that's fine. And then you m ght get another

2| 12(b)(6) notion.

3 But if you have sonething el se to say about a breach

4 of a current duty, | think the conplaint needs to be anended to
5| say that because | don't think it -- it doesn't say it clearly
6| to nme right now Ckay.

7 M5. RIDLEY: Under st ood.

8 THE COURT: Al right.

9 M5. RIDLEY: Under st ood.

10 THE COURT: Al right. You want to suggest a anended
11 date?

12 M5. RIDLEY: [|I'msorry. | couldn't --

13 THE COURT: |I'msorry. Do you want --

14 M5. RIDLEY: -- tell if that was -- |'massum ng

15 that's directed to ne.

16 THE COURT: Do you want to suggest a different date

17| for amendi ng?

18 M5. RIDLEY: | do. Could I suggest -- |I'm|l ooking at
19| a calendar right now Could I suggest by the 18th of Decenber?
20 THE COURT: Anybody want to commrent ?

21 MR. PLEVIN:  Your Honor, Mark Plevin for Continental.
22| 18th of Decenber sort of puts us in a hole if we are respondi ng
23| to the conplaint, either by notion or answer. So if Ms. Ridley
24 wants that much tine, that's great. | think we would need nore
25| than the anount of tine --
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1 THE COURT: Well, maybe you get to January 10th or

2| sonmething to file, for exanple.

3 MR. PLEVIN: Yes. Yeah.

4 THE COURT: That's the idea?

5 MR PLEVIN. Right.

6 THE COURT: Ckay. Al right. M. Rdley. | nean, |
7 pulled --

8 M5. RIDLEY: |'mhappy to say so --

9 THE COURT: -- that out of ny head, so | don't know
10| what -- if we're looking at Decenber 18, that is --

11 THE CLERK: It's the Monday, Your Honor.

12 THE COURT: |It's a Monday? kay.

13 THE CLERK: The 10th woul d be a Wdnesday, Your Honor.
14 THE COURT: Ckay. Well, | just pulled January 10th
15/ out of thin air. So if you want to make a different

16| suggestion, let nme know.

17 MR. PLEVIN: So assum ng people are taking off the
18| Christmas holiday and New Years', we're back in the office on
19 the 2nd --

20 THE COURT: Um hum

21 MR PLEVIN. -- | would say two weeks fromthat is the
22| 16th of January.

23 THE COURT: Ms. Ridley, any comments on that?

24 M5. RIDLEY: | think what Counsel said is probably
25 right, and | don't object to the 16th.

eScribers, LLC

Case: 23-04028 Doc# 207-1 Filed: 03/13/24 Entered: 03/13/24 17:25:55 Page 68
of 209




© o0 ~N oo o b~ w Nk

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

The Roman Catholic Bishop Of Oakland

68

THE COURT: Ckay. So January 16 for a response date
to the anmended conpl aint, okay, assuming it's filed on Decenber
18. Ckay. Ckay.

M5. RIDLEY: Thank you, Your Honor.

THE COURT: Al right. Is it appropriate to -- should
we take the case managenent issues last, or given that we're
now t al ki ng about timng on anmended conplaints, is it
appropriate to take that up to sone degree now? | nean, part
of the response to what the insurers believe is a fairly
aggressi ve schedule by the plaintiff was we're not even sure
where we are with the pleadings yet, which is nowtruer than it
was twenty mnutes ago. | nean, | have two thoughts I'IIl just
give you, and then we can get into the conversation.

It doesn't surprise ne that the insurers have in m nd
a nmotion to withdraw the reference, and that is sonething that
the reasons for that potentially go way beyond this isn't core.
And I'mof two m nds about that. |In nmy experience, the
experience has been party files that notion wth the district
court, the bankruptcy court under our Local Rules has the
ability to "comment thereon”. 1've done that in a nunber of
i nstances.

I will just tell you fromny perspective in this
i nstance, were | do comment on a notion to withdraw the
reference in this instance, it would be probably not nuch nore

than | stand ready to do whatever the district court tells ne |
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should do. And there are plenty of instances where the
district court says, just, Lafferty, you do all the grunt work.
When we're ready to try this thing to a jury, then cone see ne.
But whatever the district court suggests, obviously we will do.
| doubt that ny comment would go nmuch beyond tell ne
what you'd like ne to do, District Court Judge. So | don't

think I"'mgoing to take i ssue necessarily with the notion to

w thdraw the reference in this circunstance. | mean, when
see it, I'll respond nore precisely. But | suspect that's
really all 1'mgoing to say.

My experience has been, w thout neaning to be arch,
that notions to withdraw the reference are presented to the
district court. They are rarely argued. District court sinply
decides what it wants to do when it decides it wants to do it
and does it. And we all go forward fromthere.

Which really is a bit of a dilemma for deadlines
because on the one hand we can set all the deadlines we want
here. |If the reference were withdrawn, the district court
would sinply rethink all of them and | don't think it would --
unl ess deadlines were to be com ng up and bei ng adhered to
prior to the time the district court would decide a notion to
wi t hdraw t he reference, and they have been known to |inger up
there for a period of weeks to nonths, if we're tal ki ng about
sinply things that the parties are going to be doing, it's

maybe not such a big deal. |If we're talking about things a
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judge is going to be asked to do, | nean, we have to hold those
for a while until we know what the district court's up to.

So those are just sone general comments on schedul i ng.
| f anybody wants to conme to the podium and gi ve ne your
t houghts, I'mall ears, including Ms. Uetz, | can see.

M5. UETZ: Thanks, Your Honor. | can follow M.

Schi avoni and others in the courtroom

THE COURT: Ckay.

M5. UETZ: | just wanted to |let you know that | had a
coupl e of comments for --

THE COURT: Ckay.

M5. UETZ: -- to record on this.

THE COURT: Ckay.

M5. UETZ: Thank you.

MR. SCHI AVONI:  Tancred Schi avoni for Pacific.

THE COURT: Pacific. Uh-huh.

MR. SCHI AVONI:  Your Honor, this is an occasion where
it's sort of maybe less said is better, right, which maybe
that's warmy received right off. But | do think that -- so we
were -- | was flying here yesterday, and | did receive an enai
fromM. Uetz that | just only read this norning.

THE COURT: Ckay.

MR SCH AVONl: | didn't want to get into that email
because | don't know whether it, like, is a privileged emil,

like, in a sense. R ght. But it mght nake sense, given your
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ruling for -- in a sense for us to be able to now use this
opportunity to neet-and-confer --

THE COURT:  Sure.

MR. SCHI AVONI: -- on what's the next best step --

THE COURT:  Sure.

MR SCH AVONI: -- for the case. GCkay. | wll say,
Your Honor, it's like, these cases -- like, | have two kids in

Catholic schools, and | have ei ght years at Georget own.

THE COURT: Um hum

MR SCHI AVONI: | would like to bring this case to a
soft | anding personally.

THE COURT: Um hum

MR SCH AVONI: kay. And | commt to work as hard as

humanly possible. It is enornous challenges here. But |I'm
very conmtted to that. |'ma good litigator, and | can fight
too, if, like, I"'mput in an unreasonable position. But that's

where 1'd like to see the case go.

THE COURT: Ckay.

MR SCH AVONI: So like, | think, rather than getting
into a whole thing about what our conpeting schedules are, |
don't --

THE COURT: | kind of thought we'd go this tact.

MR SCH AVONl: | don't think it's --

THE COURT: That's fine.

MR. SCHI AVONI:  You' ve | ooked at the Rule 26
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statenents. For nme, on a personal |evel --

THE COURT: Um hum

MR SCH AVONI: -- it's not a win to go off and
litigate this thing in a district court or have jury trials.
And that's not what | personally want to see happen.

THE COURT: Um hum

MR SCH AVONI: Ckay. | wll protect ny clients
rights and they want to do everything. But to the extent | can
bring about a different outcone, then I'mconmtted to that.
So that's one thing. Ckay.

THE COURT: Um hum

MR. SCH AVONI: The second thing is on the notion to
w thdraw the reference, | appreciate Your Honor's comments
about it. One of the main issue, there's two sort of issues
that you'll see when you get -- if we have to bring the
notion --

THE COURT: Um hum

MR, SCH AVONI: -- okay, like, you'll see sort of,
| i ke, there is an issue about -- like, we think, and I know
this may be disputed, but that this is very nmuch a jury-trial
issue. And in a jury trial case, it's like, very inportant for
a judge, | think, to have the case early on. GCkay. And that
isS no -- you are the great.

THE COURT: No, no. Look, |ook --

MR SCH AVONI: Al right. Al right. But anyway,
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that's --

THE COURT: The district judge will decide that --

MR. SCHI AVONI: Right.

THE COURT: =-- and | nean, | couldn't be offended by
t hat because they know something | don't know. Absolutely. No
pr obl em

MR SCH AVONI: Mainly in sonme respects because the
way every district court judge and every judge tries a jury
trial --

THE COURT: Um hum

MR. SCHIAVONI: -- | have found in ny experience
trying jury trials, everybody, it's a very personal thing --

THE COURT: Um hum

MR SCH AVONI: -- | nmean, how they interact with the
jury and how they want --

THE COURT: Um hum

MR. SCHI AVONI: -- to do things.

THE COURT: Um hum

MR SCH AVONI: And it's just very individualized.
Ri ght .

THE COURT: Um hum

MR SCH AVONl: So | think it's sort of different than
ni nety-ni ne percent of the cases that --

THE COURT: Not a problem

MR, PLEVIN. -- that arise -- when |I'mrepresenting,
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| i ke, a commercial party in a commercial bankruptcy --

THE COURT: Um hum

MR. SCHI AVONI: -- look, it's like, disputes about
bond indentures, it's theoretically possible we could have a
jury trial and a bond indenture. But | have yet to try that
case.

THE COURT: Um hum

MR, SCH AVONI : kay.

THE COURT: Um hum

MR. SCH AVONI:  They normally resolve, frankly, with
the very good advice of a judge in a bankruptcy court is
extrenely experienced in commercial matters. But --

THE COURT: Um hum

MR. SCH AVONI: -- this is sort of a different aninal
That's one thing.

The second thing, Your Honor, is it just as far as the
precise timng, | would Iike the benefit of just -- like, |
think the notion is best presented to the Court with the
conplaint attached, so to speak. Gkay. But honestly, I'd like
to do alittle extra research on that because I'"'mnot trying to
sl ow t hi ngs down or whatnot. It's like --

THE COURT: Um hum

MR SCH AVONI: -- |I'mhappy to sort of |ook into that
alittle bit further.

THE COURT: Um hum
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MR, SCH AVONI: But |I'menbarrassed to say that's not
an issue |'ve particularly studied.

THE COURT: Yeah.

MR SCH AVONl: So | benefit froma little tine
| ooki ng at that.

THE COURT: Ckay. Well, if we're -- on the current
schedul e, we'd be here roughly the mddle of -- if we're in
12(b)(6) land again, we're here in the mddle of February,
right? | think. Something |Iike that.

MR. SCHI AVONI: Ckay. Right.

THE COURT: Ckay.

MR SCH AVONl: So like, we'd be -- like, if the cases
suggest that | really should have that right after the notion
to --

THE COURT: Um hum

MR. SCHI AVONI: -- right after the anendnent, Iike,

we'd be |l ooking Iike very reasonable tinme shortly thereafter of

t hat .

THE COURT: Yeah, that's fine.

MR, SCH AVONI : kay.

THE COURT: That's fine.

MR. SCHI AVONlI: But if ny research shows that we could
do it sooner, |I'mhappy to entertain that.

THE COURT: Ckay. All right.
MR SCH AVON : But | would |like to neet-and-confer
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first.

THE COURT: No, | asked the question thinking sonebody
would tell me this is a pause nonment or sonething along those
lines. That's fine. Appreciate it.

MR. SCH AVONI :  Thank you, Your Honor.

THE COURT: GCkay. Thank you very nuch. Appreciate

Ckay. Ms. Uetz.

M5. UETZ: Thanks, Your Honor.

THE COURT: Unless you want to defer to your insurance
counsel, who is --

M5. UETZ: (Indiscernible).

MR. KAPLAN. He's ny insurance counsel

THE COURT: I|I'msorry. The commttee's -- well, we're
all sharing here, right? | mean, clearly. Gkay. Al right.

MR. KAPLAN. Sharing is good.

THE COURT: | apol ogi ze. GCkay. M. Uetz, you had
your hand up first.

M5. UETZ: Yeah. Thanks, Your Honor. Ann Marie
Uetz --

THE COURT: Ckay.

M5. UETZ: -- for the debtor. Try to |ower ny hands.
There we are. A couple of coments, Your Honor. And | think
as Your Honor was observe, we, as on behalf of the debtor, are

i ntent on proceedi ng down a path of pursuing the adversary,
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proceedi ng agai nst the insurers while also inviting and try to
work toward resolution. | think to a great degree the insurers
hold a little bit of the keys to sonme of the tineline here in
the foll owi ng sense, Your Honor.

And let nme just -- let ne just enphasize, it is the
debtors' belief that the best way to get to a resolution with
the insurers, the nost effective way to get to a resol ution

with the insurers in this Chapter 11 case, is to pursue the

adversary proceeding as well. M. Schiavoni noted that he's a
real good litigator, but he also likes to settle. [|I'mlucky.

| have a really good litigator. | have Eileen Ridley. And as
the debtor lead |lawer, | like to settle. So we are very nuch

trying to work down that parallel path.

And when we talk about timng -- and that's the reason
| raised ny hand. When we talk about timng here for the
adversary proceedi ng case, Your Honor, | think the reason |
said that the insurers hold a little bit of the keys to the
timng for resolution discussions with ne is the foll ow ng.
They have identified that they want to file a notion to
w thdraw the reference. W just talked a m nute ago about
maybe even returning in md-February for 12(b)(6) notions.

There are sone gating issues which we believe the
insurers will raise, negating coverage. So those actions by
the insurers, whether it's to bring the 12(b)(6) after the next

conplaint is amended or whether it's to bring the notion to
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w thdraw the reference, that timng is a little bit in their

canp, right.
As well, and M. Schiavoni alluded to it and | don't
think it's -- | didn't intend it to be a secret, we have

reached out to counsel for the insurers, and we asked themto
consi der who they mi ght want to nediate the insurer issues in
this case. And we're trying to nove forward on really what is
it they're allowed to have. Again, based on the firmbelief by
t he debtor, right or wong, hopefully I'mright, hopefully
we're right, that by pursuing the adversary proceeding, we are
noving the parties closer to a potential resolution.

So all of that, Your Honor, is to say that in light of
the Court's ruling today and the intended anendnent date, we
have made clear to the parties and hopefully to the Court in
the statenent that we filed this week, we had intended to
address the date for the adversary proceedi ng anew after the
Court ruled on the notions to dismss because we know t hose
woul d be (i ndiscernible).

THE COURT: Cot it. GCGot it. Got it. Got it. Ckay.

M5. UETZ: So fromthe debtors' perspective, what |I'm
hoping to do is to neet-and-confer with counsel for the
i nsurers regarding sone schedule or timng on the notion to
w thdraw the reference. And then M. Schiavoni maybe say that
the timng for that notion, in his view, is nore appropriate

after amendnent. | don't actually agree with that, but that's
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their notion and it's their notion to bring.

But as well, I'mhappy to state we will continue to
pursue nedi ation, having just started to (indiscernible)
yesterday and | acknow edge that.

THE COURT: Yeah.

M5. UETZ: W reached out, and |I'm hoping to have
t hose di scussions with counsel for the insurers and then return
to this court on that subject as well.

THE COURT: Ckay.

M5. UETZ: So I'll pause there. Ask if you have any
guestions for ne.

THE COURT: No, | don't. Thank you

M5. UETZ: Thank you.

THE COURT: Ckay. M. Burns wanted to be heard.

MR. BURNS: Good norning again, Your Honor. So the
commttee agrees with the debtor.

THE COURT: Um hum

MR. BURNS: W believe that an aggressive litigation
schedule in the adversary will help the resolution --

THE COURT: Ckay.

MR. BURNS: -- of this case. Frankly, when | | ooked
at the case managenent proposals of the debtor and of the
i nsurers --

THE COURT: Um hum

MR BURNS: -- there were things |I liked in both.
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Nei t her was wholly - neither was correctly -- what |'d call
perfect.

THE COURT: Um hum

MR. BURNS: But there were things that the conmttee
liked in both. Gven the withdrawing the reference issue, it
probably does nake sense to ne to neet-and-confer about the
filing of that notion.

THE COURT: Um hum

MR BURNS: But | didn't rise to speak --

THE COURT: Um hum

MR BURNS: -- to talk specifically about those
things. | thought it was inportant to get --

THE COURT: Ckay.

MR BURNS: -- the commttee's position out there.
But --

THE COURT: Um hum

MR BURNS: -- | do want to say one word about how
this inpacts the 2004 notion that the commttee's brought.

THE COURT: Um hum

MR BURNS: | think the Court is correctly | ooking at

this case, neta-level |ook at the case, plus an adversary-
proceedi ng-1 evel ook at the case.

THE COURT: Um hum

MR BURNS: If we're going to be waiting two to four

nont hs before this, the notions even filed at the adversary
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proceeding level, | think it very nmuch heightens the need for
the 2004 exam nation to begin, as we discuss in our papers.

THE COURT: Ckay.

MR. BURNS: The 2004. So | wanted to nmake that point.
The meta will inpact the litigation.

THE COURT: Um hum

MR. BURNS: And by proceeding down the road with the
2004, | think everyone benefits.

THE COURT: (kay. | appreciate that. Thank you.

MR. PLEVIN:  Your Honor, Mark Plevin for Continental.
" mnot going to respond now to what M. Burns just said about
the Rule 2004 notion. |I'll save that for |ater

THE COURT: Um hum

MR, PLEVIN. | just wanted to say a word because | had
under stand that Your Honor wanted to rule on the notions to
dism ss | ast week, and many of us on the insurers' side were
not in attendance. And | wanted to explain that the --

THE COURT: You don't need to. | nean --

MR. PLEVIN. Well --

THE COURT: -- |I'mhappy to hear it, but you don't
need to.

MR. PLEVIN. Yeah. Well, | wanted to explain that the
reason was that the communi cation didn't come to us.

THE COURT: Ckay.

MR, PLEVIN. And |'ve spoken with Ms. R dl ey about
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1| coordinating on providing the Court with a --
2 THE COURT:  Unh- huh.
3 MR. PLEVIN. -- email distribution Iist for the --
4 THE COURT: (kay.
5 MR. PLEVIN. -- adversary proceeding --
6 THE COURT: Ckay.
7 MR. PLEVIN. -- so that the next time the Court wants
8 to --
9 THE COURT: Ckay.
10 MR. PLEVIN. -- reach out to everybody will have an
11| up-to-date list --
12 THE COURT: Yeah.
13 MR. PLEVIN: -- in order to do that.
14 THE COURT: Ckay. Well, | nean, | mssed you, but I
15 was | was okay.
16 MR. PLEVIN: Right. Ckay.
17 THE COURT: | will learn to love again. |It's okay.
18 MR. PLEVIN:. Al right.
19 THE COURT: Ckay.
20 MR. PLEVIN. Thank you.
21 THE COURT: Thank you very nuch. Gkay. But no, | ook,
22| that's a good point. There are a |ot of people to keep
23| apprized about things. And if we need to cone up with a better
24| systemto do that, we'll certainly work with all of you to do
25 that. So thank you. Thank you for raising that point. |
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appreciate it.

Ckay. Well, is this atine to sort of put on hold
further discussion re case managenent while the parties chat, |
t hi nk?

M5. UETZ: Your Honor, if | may, Ann Marie Uetz for
the debtor. | would suggest that's appropriate. And | would
just like to mention in respect to the schedule for the hearing
this norning --

THE COURT: Yeah.

M5. UETZ: -- and Ms. Ridley was here for the
i nsurance ruling and the insurance matters. She needs to get
on a plane soon. So --

THE COURT: Ckay.

M5. UETZ: -- we're going to ask if she can be
excused - -

THE COURT: Yeah. Thank you.

M5. UETZ: -- as M. Lee and | will handle the bal ance
of the hearing.

THE COURT: Al right. Thank you very nuch. Nice to
see you, Ms. Ridley. Safe travels.

M5. RIDLEY: Thank you, Your Honor.

THE COURT: Ckay. Thank you.

M5. RIDLEY: Ckay. Thank you.

THE COURT: Ckay. | would ask where we go next and

t hen wonder whet her people want a five-m nute break.
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MR. KAPLAN: Wbuld love the five m nute break.

THE COURT: Ckay.

MR. KAPLAN. That's the second questi on.

M. Burns, before M. Burns previewed the 2004, M.
Plevin --

THE COURT: Should we go to 2004 next?

MR, SCH AVONI:  Your Honor, | think we ought to maybe
cl ose out on the protective order notions while that's fresh in
your mnd, or if you want to change of pace, so to speak, we
can nove to --

THE COURT: | think I'm okay either way. Watever you
guys believe is the better --

MR, SCH AVONI:  Then | woul d suggest we cl ose out on
the protective orders.

THE COURT: Wich is the -- which is the cross-
notions, right?

MR. SCHI AVONI :  Yeah.

THE COURT: Ckay. Ten m nutes?

MR. SCHI AVONI :  Excel I ent.

THE COURT: Ckay. Thank you.

(Whereupon a recess was taken.)

THE COURT: Ckay. So protective orders?

MR. LEE: Yes, Your Honor. WMatt Lee for the debtor.
"Il be arguing these notions on behalf of the debtor.

THE COURT: Ckay. Do we start one place or the other?
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1| Anybody with M. Lee starting off?

2 MR, LEE: | haven't got to speak yet of this hearing,
3| sol thought 1I'd junp in but --

4 THE COURT: (kay.

5 MR. LEE: However you'd prefer.

6 THE COURT: No, no. No, no, that's fine. Go ahead.
7 MR. LEE: Thank you, Your Honor. So we're here on

8| the -- | guess I'd call themdueling protective order notions,
9| one technically filed in case --

10 THE COURT: Yeah.

11 MR. LEE: -- one in the adversary proceedi ng.

12 Your Honor, in the six nonths that have passed since
13| this case was filed, | think the debtors denonstrated, or at
14| least | hope the debtors denonstrated, that it's willing to
15| work hard to reach consensus with any party on just about any
16| issue. And the debtor will obviously abide by whatever

17| protective order or orders end up governing this case.

18 There are two primary reasons -- all that said,

19| there's two primary reasons why the debtor submts that the
20| Court should enter the debtor's proposed order governing the
21| adversary proceeding and then reject the insurer's proposed
22| order governing everything. The first reason is that the
23| debtor absolutely -- and | think the case absolutely needs a
24 two-tiered level of confidentiality here. Not all confidential
25| docunents are created equal. And as the Northern District's
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nodel formin patent cases recognizes, it's appropriate in the
patent context and the trade secret context. And it's no
different here. | mean, these aren't trade secrets, but this
is -- 1 nean, there's a dramatic difference between who shoul d
be allowed to see things |like the debtor's retirenent plans and
trust agreenents or |ike nonpublic corporate docunents versus
who should be allowed to see really any docunent detailing

al | egati ons of sexual abuse and the things that, fromthe

debt ors standpoi nt, people stand accused of.

And as the Court knows and has been argued ad nauseam
inthis case, California |law requires the information to stay
private and nonpublic the nost sensitive information in the
case, It may be the nbst sensitive infornmation under
California law at this point. And what the debtor's proposed
order effectively does is make information regarding
al I egati ons of sexual abuse attorneys' eyes only with specific
exceptions for, for exanple, lay and expert w tnesses, people
who were authors or recipients of the docunent, and anyone el se
the parties consent. |In each case, all those people have to do
in order to get access to the information is sign a form
decl aration indicating that they've read the protective order
and that they agree to be bound by it.

And the insurers, in their nmotion and in any of their
briefing, never explain why this is unwarranted, why the two

| evel s of confidentiality is unwarranted, or why they shoul dn't

eScribers, LLC

Case: 23-04028 Doc# 207-1 Filed: 03/13/24 Entered: 03/13/24 17:25:55 Page 87

of 209




The Roman Catholic Bishop Of Oakland

87
1 be held to the sane standard that thus far the debtor and the
2| commttee are held to in this case. Wuat they allege, and they
3| never really support this, is that somehow the debtor's
4| proposed order, and by extension the order that has already
5| been entered in this case because that's exactly what the
6| debtors proposed order is nodel ed off of, doesn't adequately
7| account for California |aw
8 And what -- the law that they point to is called the
9| Silenced No More Act which limts the scope of confidentiality
10| provisions in settlenent agreenents between enpl oyers and
11| enployees or forner enployees relating to harassnent,
12| discrimnation, or retaliation at work. |t has nothing to do
13| with the subject natter in this case. And even if it did, the
14| insurers don't explain how their proposed order adequately
15| accounts for it or how the debtor's proposed di sorder doesn't.
16 So that's the first reason. And the second reason is and we
17| briefed this extensively. And so | don't want to bel abor the
18| point, but to adopt the insurer's proposed order quite sinply
19| changes everything about how confidential information is
20 treated inthis case. And it's going to require enornous tine
21| and expense burdens on the part of the estate to comply with
22| either two orders sinultaneously or to redo everything that
23| they've done before up to this point under the existing main
24| case protective order.
25 And | got to say that this wasn't the prem se under
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whi ch the insurers brought their rule 2004 notion. The prem se
was that the debtor would be neking the sane production to the
insurers that they nmade to the commttee, that the debtor made
to the conmttee. And if insurer's proposed order is granted,
that won't the case. That debtor is going to have to

redesi gnate, reproduce everything that's been produced. But
nore inmportantly, it's going to have to reassess the
confidentiality of every docunent that it's already produced
and all the docunents that it's going to produce going forward.
This is going to slow down discovery. [It'll slow down the work
of the case, and again, require a redo of work that's already
done at trenmendous expense to the estate.

This is just -- | submt that this is the opposite of
what nature has prom sed. There's no reason to start over and
really for what anbunts to the reason that the insurers just
don't like our order. The only issue that -- of any substance
that they actually point to in objection to the debtor's
proposed order is whether their w tnesses, |lay and expert
w tnesses, will have to sign a declaration saying that they'l|
be bound by whatever protective order is entered.

And if you | ook at the Northern District's nodel that
they claimto have based their proposed order off of, it
i ncl udes a provision that does exactly that. |It's section 7.2F
of the nodel order. And it says that w tnesses who are being

prepped for deposition or who are having their deposition

eScribers, LLC

Case: 23-04028 Doc# 207-1 Filed: 03/13/24 Entered: 03/13/24 17:25:55 Page 89

of 209




© o0 ~N oo o b~ w Nk

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

The Roman Catholic Bishop Of Oakland

89

taken, all they've got to do is sign the formdeclaration
saying they'l|l agree to be bound by the order. It cures that
provi sion, that protection out for only that category of
peopl e.

But then they want you to say, well, the noral order
fromthe Northern District should govern on all fronts,
notw thstanding all the issues | nentioned before,
notw t hst andi ng t he i nconveni ence and the cost of the estate,
notw t hstanding the fact that for three nonths, nore than three
nont hs now, al nost four nmonths, the parties have been operating
under a protective order that conplies wth Section 107 of the
Bankruptcy Code, conplies with and allows for the application
of the bankruptcy rules, the Federal Rules of Bankruptcy
Procedure and the Federal Rules of G vil Procedure, and that
the Court has al ready acknow edged there's nothing untoward or
surprising about any of the provisions of that order.

So but getting back to getting back to the w tness
question, | don't know why that would be the one category of
peopl e that the insurers think should not have to conply with
the protective order. And their proposed order, all it does is
says that the witness has to sinply acknow edge it, not that
t hey have to be bound by it. And | don't know -- there's no
justification for that carveout.

I think the -- there's also a concern, although again,

it's not explained, that the debtor's proposed order sonehow

eScribers, LLC

Case: 23-04028 Doc# 207-1 Filed: 03/13/24 Entered: 03/13/24 17:25:55 Page 90

of 209




© o0 ~N oo o b~ w Nk

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

The Roman Catholic Bishop Of Oakland

90

hanmstrings the insurers or anyone fromtrying the case,
adequately preparing the case. Neither the debtor nor the
comm ttee woul d have agreed to anything like that. And al
this order does is control who sees the -- who gets to see the
confidential information and says anybody who gets to see the
confidential information, all they have to do is sign a

decl arati on saying, yes, | agree to be bound by the protective
order. And that's it. There's no limtation on anybody's
ability to prepare a case or prosecute this case.

And we're tal king about nondebtors through the Court
doesn't otherw se have jurisdiction over. So this is literally
the only way to control not only the dissen nation of
information, but also to conpel people who get to see the
hi ghly confidential information to maintain the |evel of
secrecy that the parties have to maintain.

| can address specific points in the notions. Those
are the primary reasons why the notion that the debtors filed
shoul d be granted and why the notion the insurers filed should
be deni ed.

THE COURT: Ckay. Thanks very much. Appreciate it.

MR. LEE: Thank you

THE COURT: Thank you. Who's going next to you?

M5. RESTEL: That's up to you, Your Honor. Your
Honor, if you'd like, the commttee supports the debtors

position. So if you want to hear all in favor of that and then
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t he opposing or --

THE COURT: Yeah, why don't you do that? Ckay.

M5. RESTEL: Thank you, Your Honor. Colleen Restel
from Lowenstein Sandl er on behal f of the commttee.

There are a few things that can't be disputed in terns
of the dueling notions. The Court entered a protective order
in the main case back in August. The insurers objected at that
time. And you, as we discussed earlier, called balls and
strikes and entered the order. No party filed a notion for
reconsi deration of that order. And docunents have al ready been
produced pursuant to those procedures.

The debtors filed their proposed protective order and
t he adversary proceeding which is at |east under the
conmttee's interpretati on, what Your Honor neant when you said
that we would involve the insurers |ater on at the August
heari ng.

The proposed protective order by the debtors is
substantially simlar. Al parties agree, and the procedures
are the sanme as what was entered in the main case. And the
insurers now want to replace the protective order wwth a
conpl etely new protective order with di fferent procedures, and
as we nentioned, only one |layer of protection.

The insurers primary argunment for the brand new
protective order is that they want to use the District Court's

form Just want to note that the District Court website is
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very clear that the formis optional. And it says, and |
quote, "The local rules do not require the parties to use any
of the nodel protective orders, and counsel may stipulate or
nove for any other formof protective order."

As M. Lee nentioned, the nost problematic portion of
the protective order is the difference between the one tier and
the two tiers. And | wll note that the nodel form does
contenplate for a highly sensitive confidential information, a
two-tier system but the insurers didn't elect to use that
nodel form

THE COURT: Well, what if they did? | nmean, what if
they said, okay, we'll nodify our order to have the two tiers
that you'd would have in patent or other matters? Wuld that
all eviate the probl enf

M5. RESTEL: | think it would alleviate that one
problem But | think we would need to conpare the highly
sensitive information and who's able to see it under the
current protective order versus the new protective order. And
it would be up to the debtors because it's their sensitive
information to determ ne who needs to -- if any revisions need
to be made. And as M. Lee nentioned, that will set things
back probably several nonths. It would be costly to the
estate. And it would really just cause del ay.

The one thing I will note for the conmttee as we --

it was a thene this norning is, as | nentioned, the information
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that we're receiving fromthe debtor is the debtor's sensitive
information. And | just want to be clear that the proofs of
claimand the supplenents to the proofs of claimare governed
by the bar date order and not by the current protective order,
the debtor's proposed protective order. It's very clear in
both of those orders that the bar did order controls for proofs
of claimand supplenents. And | haven't seen that in the
insurer's. It mght be there and | just mssed it sonehow, so
|'"d be happy to be wong. But in any -- if a new protective
order is to be entered, we would just request that those
protections are also very clear.

THE COURT: Ckay.

M5. RESTEL: Thank you.

THE COURT: Thank you very nuch

MR. SCHI AVONI: Tancred Schi avoni for Pacific, Judge.

As we are here at this very nonent, there's a hearing
going on in New Oleans, in the D ocese of New Ol eans case,
wth a courtroomfull of the press and individual plaintiffs
| awyers trying to put into evidence docunents that are about
t he abuse of the church in that case and a di spute about
whet her the press shoul d have access and whet her the judge
engaged in a cover up with the church about preventing things.

In the Diocese of Buffalo, as we sit here, there is a
action pending that the Buffalo News has intervened to try to

get fromthe attorney general docunents that were produced
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about the abuse of the church in that case. And the church
proceeding in an Article 78 unique to New York about whether

t hose docunments and the nethod to keep themconfidential is in
pl ace. There will be hearing on that another week or so.

The point here is that we need here a form of order
t hat has been appellate tested and has the backing of the Ninth
Circuit. This is not a situation where we ought to have
two-party agreenents that all of us, everyone here, is going to
be subject to attack and claimng and all egati ons about the
underlying claimhere by the plaintiffs |awers are replete
with allegations of cover-up and this and that. |[|'mnot giving
merit or credit to any of that. The point here is that what
we' ve suggested -- and I know | -- like, before the day is out,
so I"mgoing to say Tanc is Greeks bearing gifts, but it's like
we all need a formof order that is as consistent with what the
circuit has approved as possible. There's very good reasons
for that.

So what's on the table with the, quote, conpeting
orders? In the first instance, Your Honor, what the debtor,
the TCC, the commttee keeps referring to themas having a
protective order, but it's not a protective order what they've
put in place. Wuat they presented you with in July was a
nondi scl osure agreenent, the two-party agreenent between two
parti es which Bankruptcy Courts see and approve all the tine.

It would say it's a confidentiality agreenent, a nondi scl osure
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agreenent, for which they ask the Court to authorize themto
enter, into which the Court did. And the Court, when it did
that, nade very clear -- it said on the transcript on page 48
t hat the insurance conpanies will have their say down the road

on a different formof agreement. That's a nondi sclosure

agreenent. |It's perfectly appropriate and used all the tine
for due diligence. It's used all the tinme in bankruptcies in
connection with sales. 1It's used on basic things about how

anong conmercial parties to put together a plan, those sorts of
t hi ngs.

What it's not is it's not the formof order that's
used by District Courts to deal with l[itigated natters, matters
that involve presenting evidence to juries or extended
proceedings in the court, precisely because those courts are --
the Court is bound and has limted authority about exactly what
sealing can be done with respect to | ocking the doors of a
court when a hearing takes place or in presenting evidence to a
jury or in keeping its docket seal ed.

THE COURT: Can | ask you a couple of questions?

MR. SCHI AVONI :  Yes.

THE COURT: Thanks to both of you. | think this is
incredibly inportant. The point that at |least up to now, a
coupl e of inportant constituents in the case have been acting
wWth respect to a two-level confidentiality reginen. |s that

sonething that could, in your view, be inported into the form
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that you would like to use?

MR, SCH AVONI :  Your Honor, we're definitely open to
it. It's like what we did -- | want you to understand --

THE COURT: Yeah.

MR SCH AVONI: -- is we took precisely the official
formthat's used. And did mark it up and we gave you a bl ack

| i ne because the whole point of the District using an official

formis, | think, to mnimze relitigation of the form So a
court could see -- and |'ve seen many proceedi ngs where the
judge said | want to see -- | want to see who's diverting in
what way. kay? So you have that in front of you. | don't

believe that form--

THE COURT: | actually read it.

MR. SCHI AVONI:  Yeah. | don't think the formhas a
two tier --

THE COURT: So | --

MR. SCHI AVONI: But | think maybe Montali m ght have

done an order where he had to two tiers. GCkay? M biggest

concern --
THE COURT: Well, let ne -- can | just pose it back --
MR SCH AVONl :  Yes. " msorry, Your Honor.
THE COURT: -- and see if |I'mthinking the sanme way
you are?

MR SCHI AVONI :  Yeah.

THE COURT: Do you have a concern that either the nere
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fact of creating two tiers or doing it along the |ines that

t hey' ve been -- the debtor and the commttee have been working
so far would be so far out of whack with what the District
Court does that it would be -- there would be different issues
on appeal than you woul d expect or different outconmes on appea
because of that, or do you know?

MR, SCH AVONI: My biggest concern -- first of all, |
think it's essentially having an order because it's the way to
bind a third party who doesn't have to -- who doesn't consent
toit, okay? So without that, there's not a vehicle. | nean,
this is sort of a false analysis to say, oh, why can't | have
my own expert sign a confidentiality agreenent. Well, if he's
an enpl oyee of the conpany, he's going to -- he's probably
going to sign it, okay? Not getting into a lot of details on
how t hat sausage is cut. It's like that will sign it.

But it's Iike nost of the witnesses normally in a
trial, a third-party witnesses, right? You call them you
subpoena them they cone. It's like -- |I'ma persuasive guy,
but it's like who's going to say -- who's going to say, yeah,
"' m happy to cone to the deposition, |I'll sign your copy,
right? They won't cone. That's that. Right? So it's an
actual real inpedinent. So having an order is very inportant,
right?

As far as the two tiers, Your Honor, it's like -- ny

bi ggest -- like, maybe this is a wordsmthing issue, but ny
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bi ggest concern would just be that the so-called exception or
doesn't swallow the rule, it's like what | hear is sort of --
and our concern about signing a private agreenent, right, it's
that if anything about sexual abuse gets subject to the higher
tier, what's actually left for the lower tier, right? | nean,
that's sort of what the case is about, so to speak, right? |
mean, so everything would be subject to the higher tier.

THE COURT: Well, | think one -- off the top of ny
head, one possible distinction that | think this side of the
roomwas alluding tois it's one thing to protect at the
hi ghest | evel of sensitivity the information of a third person
who al |l eges they were abused. It mght be a very different
thing for the church to nmake avail able their private files
about what they did about it. Those mght be -- | nean, that's
just an exanple. Those mght be two different things. And
that would be -- that would be a possibly a significant
di fference.

Wiat I'mreally trying to figure out is, is there a
way to neld these things so that we can have the certainty of
what you're telling ne -- and |'ve used this. |[|'ve nodified
it. l've usedit. |I|'ve not used it. So |I'mopen to |lots of
different possibilities here. But is there sonething about the
way that the debtor and the commttee have structured their
definitions of confidential and highly confidential that's

going to be a problemin this order that it just wouldn't work
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in sone fashion other than what you' ve told ne so far? Because
| think there could be nore to the confidential world than your
creditor.

MR SCH AVONl: So if the issue is whether in
inmporting into the official formthe second tier, Your Honor,
we'd work with that. GCkay? And | just would want --

THE COURT: Ckay. |Is it definitional that you think
there's a definition -- | nean, for the patent and ot her
proprietary, is there a definition there that just doesn't work
for what they're suggesting?

MR. SCH AVONI: Well, | think what's in the -- what's
in the official formare the actual definitions are the ones
that in a sense are tested. And there's provision for if
sonet hing doesn't really -- like, if sonebody designates
everything at the highest tier or at a tier and it really

shouldn't be, there is a nechanismto resolve that with the

Court.

THE COURT: Can | tell you? |If that happens, cone see
me? | nean, |'ve been through this before and |I'm hearing you,
okay?

MR. SCHI AVONI: But that's -- the point is having an
order instead of -- like, the problemwith a two-party
agreenment is once | signit, I'm-- like, | now have a contract

that 1'mbound by that. The Court arguably maybe | oses even

power over that. You' ve just heard this argunent about the --
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sonehow under the bar date you've |ost control over experts and
whatnot. |It's like if |I signed an agreenent, they're going

to -- it's the whole reason it's presented that way, to be
honest. Right? It's like normally it'd be presented as a
protective order. The Court would be ordering us to do

sonet hing. And maybe we woul d consent or stipulate to the of
order.

THE COURT: Yeah.

MR. SCHI AVONI: But that the confidentiality
provisions are in the order. They're not in a private
contract. W have a contract with the debtor. 1It's called an
i nsurance policy. W don't nornally deal with this in the real
world. It's just like we submtted a declaration here show ng
that in the actual underlying cases, in nost of them the
claimants actually have their names right on the conplaints.
They're filed on the public docket. You can access them and
see that information. |It's all there.

It's like this creates a whol e nechani smthat nakes it
i npossi ble to investigate the clains and inpossible present
evi dence about them And that's a concern.

So could the official formbe nodified to have a
second tier? Yes. Wuld we cooperate with that? Yes.

THE COURT: And does that -- | nean, the fact that it
is presented as an order as opposed to, as you're suggesting to

me, an agreenent between two parties, does that inplicate how
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the parties designate the |l evel of confidentiality?
MR SCH AVONI: | don't -- | think what woul d happen
is in this again, | think Montali mght have entered a form of

order with a second tier on it. So we could |look at that. But
it's like there would be -- there's typically like a definition
of what sort of would qualify for that. And a party would
designate that way. And then there'd be if there's a

di sagreenent, it could be brought to the Court and the Court

could address it. That's typically howthat's set up. If it's
a private contract, well, then, it's like -- you're going to
hear how s of like, well, I'"'mstuck with that. It's |ike,

that's what | agreed to. That's ny contract now.

And we're also going to hear -- or | don't | don't
want to hear this. MW wfe says | go around and | only think
about what could go wong. GCkay. And naybe -- | say, well,
that's a good trait for a lawer. And she said, well, it's a
bad trait for a husband. But | don't want to see whatever it
iI's, the San Francisco news in here saying that we entered into
a private contract and that we're --

THE COURT: Your view of protective order will help --

MR. SCHI AVONI: It |ike, hey, we --

THE COURT: -- is the safeguard with respect to that.

MR. SCHI AVONI: W did an order that the Ninth Circuit
and the -- it's the official order of the District. It's like

there's nobody up to any bad business here. It's like this is
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1| straightforward, consistent with what happens in this District.
2| And if sonme newspaper takes it, brings a challenge, |I'mnot
3| facing -- it's fine for counsel to say the Silence No Mire Act,
41 oh, that wouldn't really bring about a private cause of action
5| against us. But hey, this is California. W have very good
6| plaintiffs |lawers here. This gentlenen right here is
7| excellent, right? 1| don't want to see collateral |awsuits
8| against -- in Superior Court in Al anmeda County |i ke addressing
9 why I signed a private contract.

10 THE COURT: So if I can -- can | summarize where

11 think we are so far? And you correct ne. Ckay?

12 MR SCH AVONI:  Sorry, Your Honor

13 THE COURT: No, no, no. W're having a good

14| conversation. | appreciate it. You believe that a protective
15 order in the formthat you' re proposing is protective of the
16 process and protective of the parties and protective of the

17 Court in a way that, as you're conceiving what the other side
18| has done so far, which is a contract that the courts approved,
19| you're conceiving a naterial difference between those two?

20 MR. SCH AVONI: | am Your Honor.

21 THE COURT: Ckay. That's nunber 1. Nunber 2, to the
22| extent that they have a concern that, ook, we've lived with a
23| reginment of confidential and highly confidential, and to change
24| that, you' re saying we can accommobdate that?

25 MR. SCH AVONI: | think we could, Your Honor.
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THE COURT: |Is there a reason why | think you can't?

MR SCH AVONI: Well, it's always a little bit of we
don't want the exception to swallowthe rule. But it's a sort
of -- we pick up whatever Mntali did, two tiers if he did --
if my nenory does serve ne, it would be within the ball park of
the --

THE COURT: Ckay. And then | guess the other question
| have you haven't quite got to yet, or maybe you have and I
just don't renmenber it, is whether there's any difference here
dealing with true third parties and what they're going to.

MR. SCHI AVONI: Wth third parties?

THE COURT: Wth third parties, yeah.

MR. SCHI AVONI: Here's the real -- the rub there, so
to speak, okay? The way -- the structure right now that the
debtors put in place is a nondi sclosure agreenent with a
cooperating party on due diligence. GCkay? And | don't -- just
respectfully, | don't think it really contenpl ates act ual
litigation, right? It contenplates the sharing of financial
information, et cetera, et cetera. It doesn't really
contenpl ate a contested kind of environnent. They can say it
applies to that sort of thing.

But in a situation where we have -- you know, in Boy
Scouts we had a whistl ebl ower w tness, okay --

THE COURT: Yeah.

MR. SCH AVONI: -- who was not -- cane from one of
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t hese cl ai ns aggregator shops, was not necessarily totally
cooperative and whatnot, but there was no way that person is
going to sign -- like bringing an agreenent to sign. And we
had ot her such wi tnesses. W need a nechanism And what we
proposed in there was that, ook -- and it doesn't even suggest
that like in the -- that we could share docunents with a
hostile witness on the streets of San Franci sco and question

hi m about it.

It says in a deposition where everybody is there if we
need to and we have good reason to. And people could conme and
conmpl ai n that sonehow we put a pile of eighty-seven privileged
docunments. |If we had good reason to, we could use an exhibit
wth that witness. And first the witness would be advised it
woul d be an exhibit to the deposition that there is a
protective order fromthis Court holding this stuff -- this
docunment is confidential. The transcript is confidential. And
you don't get to keep -- you don't get to keep the exhibit.

You can see it for purposes of this examnation, but that's it.

And if you're a trial witness on the stand, the sane
thing. It's like it's like you're bound by the order. You
don't have to sign it. But the courts enter those forns of
order, and they're tested in the appellate courts. Ri ght now
we have testing of it, in a sense, with our fornmer president,
wth these quote -- they call themgag orders, right? But it's

| i ke they're not asking M. Trunp to sign a confi, right?
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| magi ne the circus about that, right? It's like the judge

i ssues an order. He's advised of it. And the penalty is
contenpt if he doesn't honor it. R ght? That's how you would
deal with this probl em otherw se.

The problemotherwise is we're actually -- like, by
signing the agreenent, we are giving up our right -- and this
is why I'mgoing to have a problemgetting authority to sign an
agreenent like this. Right? It's |like we're giving up a right
to present a hostile -- like, to question a hostile witness. |
mean, ny colleagues told ne, don't even raise this because the
judge will say you're -- like, he'll think you re conpletely in
La La Land. But if you read this, it actually prevents us from
presenting exhibits in court with a jury. W'd have to get the
jury menbers to signit. Now, that's not going to happen.
Ckay?

But what woul d happen is | would be told that | sign
the agreenent. | can't present an exhibit or information about
an exhibit in court because |I'm bound by the agreenent. Okay?
That can't be. |It's like that would be -- that'd be an
enornmous problem for us. The sane thing wth having to |iKke,
cl osing a courtroom because of concerns that we signed an --
but I don't -- actually, | think the way it would mani f est
itself is we would get (indiscernible) that we can't use a
range of docunments or exhibits, because if we do, we'd be

viol ating the agreenent and subject to suit. So it would
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1| hanstring us in actually presenting a case, okay?
2 Courts deal with all the time -- and | can't tell you
3| that the District Court judges relish it, right? But that they
4| deal with cases with lots of confidential information. And
5| they find nechanisns. | tried years ago the first M crosoft
6| antitrust case where | actually had |Iike the Wndows program on
7, adisk. And | had a little suitcase with like a chain on it.
8| It's like, there were -- we had various |evels of protection.
9 But at the end of the day, that judge didn't |lock the courtroom
10, with the press outside. That just doesn't fly when in a --
11| that's not -- 107 doesn't offer us that. But we found ways to
12| deal with it. But we didn't sign an agreenent sayi ng, oh, no,
13| we won't present any evidence about the Mcrosoft code. |It's
14| like it would -- like, that would have bound us in a way that
15| that would have just really hanstrung us.
16 So let me just deal with a couple of what | think are
17| conundruns here or maybe things that m ght give sone ease.
18| We're not suggesting that by entering the official formof a
19| site nodification of it, we're nodifying the protective -- the
20| bar date order. And if so be it, we need sone sort of just a
21 little statenent to that effect --
22 THE COURT: You've asked ne for relief on that
23| al ready.
24 MR, SCH AVONI: W' ve asked for specific relief in
25| that regard. But the entry of the protective order woul dn't
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override the existing bar date order, okay, first of all.

Secondly, this notion that, |ike, sonmehow we'll be
dealing with this incredible conplication, it's |like docunents
have been produced to the conmittee under an NDA for their due
diligence in preparing a plan. Those include a |ot of
financi al docunments which are not being given to us. Like, to
be clear, under our -- we just are getting the ones that were
subject of the TCCs 2004.

Soit's like | think this is sort of a nonissue.
What ever docunents are in that that are in there that they want
to use as part of the main case, they can just reproduce them
The ones that they're going to produce to us, they can produce
to the conmttee the sane way. And there's not sone weird
overconplication. On the financial docunents, they can keep
themunder their NDA if they want it, but there wouldn't be
this sort of trenmendous burden at all, | don't think, in this
respect. And if you added a second tier, that m ght not even
be much of a sort of difference in the practical application of
it.

And there is sort of the secondary issue of |ike just
because the TCC -- the conmttee and the debtor entered into a
private agreenent and the Court blessed it, it doesn't -- it
shouldn't |ike, have us give up our Seventh Amendment rights
thereafter. Ckay?

It's like, so | don't think it's in any way
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conplicates the case. They just have to reproduce those
docunents that they're going to produce to us to the conmttee.
And they can do it -- again, they can add the second tier under
an actual protective order, not a private agreenent.

The second thing, Judge, is not only does this not add
conplications, but what we're proposing, it's just that this
one protective order cover both the adversary and the nmain
case. Because, |ook, | nean, the docunents about |ike the
claims and whatnot, they're going to conme fromthat source.
It's like they would apply in both. And we wouldn't have
conpeting separate little orders conplicating things. There'd
just be one order that applies to both the adversary and the
main case. And it would be a formof order that would be

tested by the circuit and everything el se.

There's nothing -- this whole notion of, like -- we're
all in favor of protecting the nanes of the claimnts. And we
have some -- sone of the docunents have been coded with -- so

their names are redacted and there's codes on them sort of as

a day-to-day manner adds extra efforts -- extra protections.
Qur ability to use experts is another vehicle,

frankly, that elimnates sonmewhat the need to actually put

i ndi vi dual docunents into evidence. As a practical matter how

t hat how the Boy Scouts confirmation trial in the Canden tri al

went forward, there weren't a |ot of proofs of clains being

offered in evidence because the experts have reviewed t hem and
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were able to talk about themin an aggregate way w t hout
getting into people's nanmes, et cetera. It was salutary. It
was beneficial to have experts in that regard and counsel found
ways around it. But we weren't hanmstrung by an agreenent, a
private agreenent that would be alleged that we'd be breaching
if we presented evi dence.

The other two points is as far as howthis is handl ed
in the State system it's like, again, nost of the conplaints
have the cl aimants' nanes on them not all of themto be clear
And when there's a trial, different courts handle it
differently. Otentinmes the nane of the claimant is protected.
| wll say if there's actually a child victiminvolved, |ike
who is a child at the tine of a trial, there are extra
protections as there mght be there. Right? But when they're
adults, the nanes are protected. But the regular process of --
| i ke, these courts are not generally shutting their doors and
havi ng secret star chanmber trials. That's just not sort of
what's happening. R ght? It's |like everyone is -- the
identities are protected.

And the main concern sort of in those proceedings is
to make sure that if there's an active perpetrator |oose and
there's a case against him that we're not setting up a
situation where the perpetrator is like in a position where
he's able to commt violence against the defendant. That's not

really -- like, this would be for the trial court handling
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this, sort of howit would play out ultimately. But that's not

really, | think, how this case presents itself fundanentally,
because it's a -- it's a case against us and against -- it's
like there's not -- | don't think there's going to be a big

parade of perpetrators involved here. Al right?

So just the last point 1'd nmake about the use of the
official formis the touchstone here -- | see it -and cited in
sone of these papers is that you' re entering a protective order
under Rule 26 which is a protective order for the production
of -- when sonebody noves to produce docunments and they want an
order Iimting what gets produced because it's too burdensone
or what have you, that's not the rule that applies.

It's like in Bankruptcy Courts, it's Rule 107. That's

the rule. It starts off with that. This is an open proceedi ng
and it sets a very high standard for what -- and a very
speci fic standard about what can be held confidential. Al

right? It talks very specifically about trade secrets, et
cetera. It is not that all your records about how you handl ed
sonething are confidential. This notion of |ike, oh, in sexua
abuse, everything is confidential and we've already presented
that to you. Your Honor, we presented the -- it's like -- we
presented a case to you on -- comng out of the clergy 3 cases
i nvol ving one of the Catholic orders where the plaintiffs had
noved to produce the nedical that were the sort of interna

records of the brothers of that entity and have them produced.
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And the District Court -- or not the -- it was a superior court
found that |ike those should be -- that was public. Ckay?
I"'mnot -- we're not really advocating necessarily for
any of that. Right? But it's like to invoke 107 to -- it's
like -- and they're very crafty about it because they're not
presenting an order where you set out here all the things you
must do. You nust give up your right to question wtnesses,
because | think they know that's not perm ssible, okay? that's
not supported. There is no support offered. There's no
decl arations or analysis or anything else explaining why it is
that, like all of the material that that the church is going to
produce is subject to 107. There's just no explanation for

that. And there's no citation to why these other cases

woul dn't apply. They don't neet -- they don't do anything to
offer their burden on those things at all. They really just
sort of fall back on, well, an order was previously entered as

if it's res adjudicata, but that was expressly not the ruling
of the Court when it entered the order.

W have a conpletely different situation here. W're
totally supportive of having the nanmes of the people, the
hi ghest | evel of confidentiality who are alleging abuse. And
the other stuff can be under an order as |ong as Your Honor --
as |l ong as whoever the judge is has got -- and you are the
judge. I'msorry. | didn't nmean to suggest otherw se. But

it's like whoever tries the case or whatever it goes, it's like
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shoul d have full flexibility in in how the proceedi ng then goes
forward. You shouldn't be faced later with, well, well, they
signed this agreenment. There's an expectation anong cl ai mants
that the insurance conpani es have given up their Seventh
Amendnent right. |In fact, they can't put on any evidence at
all.

It'"s like -- it's like what's going to happen here is
there's going to be a problemw th whether or not we can get
authority to sign that agreenent. It's I[ike we mght end up
suggesting that, well, jeez, why don't we present that with the
notion, withdraw the reference to the District court, and maybe
he can -- we can sort of get a sense of howa jury trial. But
| think we've tried to cone up with sonething that's very
reasonabl e.

| heard before like this statenent about, well, this
definition of experts like that we used, and we're |ike, where
did that come from like it's very tricky how we put it
together. You know here it cones fron? It cones right out of
the standard official order. That's how experts are defined
there. W put it right -- we use the official forms
definition of experts and consultants.

So | woul d suggest, Your Honor, that the way to deal
wth this is to use the official formand the parties have a
di spute, you can just |look at the black |ine between wherever

we have the dispute against the official formand call balls
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and strikes on what is the benchmark for the District. Thank
you, Your Honor.

THE COURT: Thank you.

Before I let M. Lee talk again, anybody el se want to
wei gh in?

Ckay. M. Lee, go ahead.

MR. LEE: Thank you, Your Honor. [|'mjust going to
start by saying that the formorder, as far as we can tell, has
never been tested in the appellate courts. |'mnot sure -- the

insurers cited PGE and two ot her cases as support for that
argument. We | ooked at all three of the cases they cited. Not
a single appeal was taken fromany order that had anything to
do with protective orders in those cases. So | think we can

di scount that.

As to the point about the commttee and the debtor's
stipul ated protective order, which was then approved by an
order of this Court being a two-party private agreenent, the
stipulation and then the order literally say protective order.
And the proposed protective order for the adversary proceedi ng
literally says protective order that would govern all discovery
requests in the adversary proceeding. And the one that you
entered in the main case, Your Honor, says that it covers all
di sputes, contested matters, et cetera, in the main case, and
that it applies to anybody who is bound by the protective

or der.
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As nost protective orders go, there's a stipulation
and then an order entered by the Court. There is no risk of
anybody bei ng hanstrung in or accused of entering sone kind of
private agreement that they didn't approve. And when Attorney
Schi avoni goes to his client, if you enter our proposed order
and say -- he's not going to say, well, you know, | have to get
into this private agreenent that | didn't negotiate in order to
get the docunents, that's not what he's going to say. He's
going to say, well, the judge has ordered X, Y, and Z;, do you
want the docunments or not? The answer is going to be yes.
They're going to sign the agreenent. And that's going to be
the end of it.

As far as the issue of how a docunent is designated,
if you | ook at paragraphs 24 and 25 of both the main case order
that you've already entered and the proposed order for the
adversary proceeding that the debtor submtted, it provides a
speci fic procedure for contesting any designation that anybody
wants to contest. So that that built-in protection is there.
And as Attorney Restel pointed out, it encourages the parties
to reach consensus so that we don't have to go in front of the
Court and justify extrenme positions. So -- and that's the
case -- that's the case for the other issue that the insurers
are worried about, and that's whether w tnesses bei ng prepped
or being actually deposed have to sign a declaration.

I"mgoing to, again, point out that the nodel form
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that the insurers are saying is the Bible of protective orders,
and that absolutely has to be applied in this case reads as

fol |l ows: 7.2, Section F. "Unless otherw se ordered by the
court or permtted in witing by the designating party, a
receiving party may di sclose any information or item designated
confidential only to F, during their depositions, witnesses in
the action to whom di sclosure is reasonably necessary and who
have signed the acknow edgnent and agreenent to be bound,
Exhibit, A unless otherw se agreed by the designated party
designating party or ordered by the court.”

That is the one provision that the insurers took out
of Section 7.2, the one category of people that they don't --

THE COURT: Do they take it out or just nodify it?

MR. LEE: No, they renoved it. Their version of the
order says during their depositions, witnesses in the Chapter
11 case, to whomdi sclosure is reasonably -- do you see that,
Your Honor? You don't need me to read it?

THE COURT: No, I'mwith you. |I'mjust -- okay.

MR. LEE: And they're saying who have been -- they can
see it if they have been advi sed of and provided a copy of this
order. So the nodel form which again isn't mandatory, has not
been tested on appeal, the nodel form says those people shoul d
have to sign a declaration agreeing and acknow edgi ng t hat
they're bound by the protective order. The insurers don't want

themto be bound by your protective order. They don't want
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themto be bound by the protective order in this case. And
they don't want themto be bound by the rule that everybody
else in the case sees this information is going to -- is going

to be bound by.

| don't want to speculate as to their notivations, but
that m ght be a question that's worth asking them Your Honor.
And again, this this this idea that this sonehowis going to
make trial i1inpossible, the order doesn't even address trial.
What the order addresses is discovery. And it addresses the
use -- I'msorry, it addresses the production, the use, and the
di ssem nati on of docunents and information that are designated
either confidential or highly confidential. And again, the
stipulated protective order fromthe main case is al nbost
verbati mexactly what's been proposed for the adversary
proceeding. The only tailors that we proposed were to specify
that, okay, this governs this adversary proceeding. W're not
tal ki ng about contested matters. W' re not tal king about rule
2004 notions. W're tal king about discovery requests in this
adversary proceeding, not stuff going back and forth between
the coonmttee, stuff going back and forth between -- discovery
requests, going back and forth between the parties to the
adversary proceeding |like any protective order woul d.

It doesn't get into trial. | think it would be
premature to get into the trial. The one thing that -- and

procedures for trial because who knows if we're ever even goi ng
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to have a trial in this matter. Wth press, with wtnesses,
wth multiple parties-in-interest beyond who's in the courtroom
right now, we don't know that. And so the order consciously

| eaves that out. And frankly, so does the insurer's proposed
order, because that's not what we're dealing with. W're
dealing wth discovery.

So | guess in closing, | wuld just add that the
insurers are just utterly dismssive and seemto take the too
bad, so sad attitude toward the debtor's argunments about the
burden and the cost to the estate. | can't tell you how
difficult it is, Your Honor, to keep track of just two
constantly evolving lists of email addresses. That one for the
insurers and their people and another for the commttee and
their people, because at this point they have different |evels
of access so | have to keep them separate.

And just the -- just the job of doing that takes a | ot
of time and it takes a lot of admnistrative effort. And the
cost of the debtor of screwing up, getting it wong, sending
informati on to sonebody who doesn't have perm ssion to see it
is dire. It is a-- it is an absolute constitutional right of
privacy that that people who have all eged that they were
sexual | y abused as children have, that their information and
their accusations and their pain gets to stay confidential.

The insurers have al ready secured an order saying that

they get access to all that subject to a protective order. And
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Your Honor, the protective order that the debtor negotiated
wth the wwth the conmttee that was a stipul ated protective
order that this Court signed, that is expressly a protective
order that is expressly open to any other party in the case,
and that expressly covers any dispute that could cone up in the
case, including other adversary proceedings. There is nothing
wong wth that order. And the only thing that the insurers
have conpl ai ned about is sonething that it has to do with

Wi t nesses at deposition or preparing for deposition having to
sign -- having to sign a declaration saying that they agree to
be bound.

And ironically, their proposed | anguage on that is
different than the nodel formthat they think you should foll ow
and that they think should supplant the one that's been worKki ng
for nonths and will continue to work for nonths. Thank you,
Your Honor.

THE COURT: Well, let's say hypothetically, I like
their order. Let's say hypothetically, | asked whether if they
were to reinsert the portion that you point out they've
excl uded and accommpdate the current definition of confidential
and highly confidential, whether that works for the debtor and
the comm tt ee.

MR. LEE: So what that does, assunming -- again,
assum ng that the | anguage is identical, that we're

operating --
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THE COURT: Yeah.

MR. LEE: -- on the sanme standards that we have that
addresses a |l ot of the conveni ence issues. However, the issue
of who gets to review the docunentation that is designated
confidential or highly confidential, that issue remains. And
the witnesses -- anybody who | ooks -- our position is that
anybody who | ooks at this should be bound by sonme standard of
confidentiality.

THE COURT: Well, the -- may | see if |I'm
m sunder st andi ng you? | suggested if you also were to re-

i nport the |anguage that you suggest they have excised with
respect to witnesses, what you cited to ne as 7F, if that were
to be reincorporated, would that take care of the problemor
woul d that not take care of the problenf

MR. LEE: That woul d address that problem

THE COURT: Ckay. Okay. But you would tell -- and
|"mtrying not to be angels on the head of a pin here, but you
would tell nme that there's no enforceability difference between
what we've achieved already in this case, which is two parties
agreed to sonething and | blessed I, and sonething that is
called a protective order that nore obviously emanates froma
formthat is frequently used in the Northern District. And
you're M. Schiavoni nay believe there's sone difference
bet ween those two things. You're telling nme there isn't from

your perspective.

eScribers, LLC

Case: 23-04028 Doc# 207-1 Filed: 03/13/24 Entered: 03/13/24 17:25:55 Page 120

of 209




© o0 ~N oo o b~ w Nk

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

The Roman Catholic Bishop Of Oakland

120

MR LEE: | don't think so, Your Honor, because as you
pointed -- as you pointed out previously, the terns of the
exi sting main case protective order are typical of what you see
in these kinds of protective orders. And | can say from
practicing seventeen years, it's typical of what | see in
protective order. And thus far it's worked in this case. The

debtor has produced over 10,000 docunents to the commttee

on -- based on the protections that that were put in there.
And, again, like | said, we'll continue to -- we'l|

abi de by what ever order -- whatever order or orders control.

But we submit that the sinplest thing to do is just to roll it

over into the adversary proceeding and nmake it applicable to
ever ybody.

THE COURT: Ckay.

MR. LEE: And the insurers have had a chance to weigh
in on that. And we adopted sone of their some of their
suggestions. The bit about the common interest privilege in

par agraph 26, that was sonething the insurers denmanded and you

or der ed.
THE COURT: Ckay.
MR. LEE: And we accepted it because you ordered it.
THE COURT: (kay. M. Schiavoni, let ne give you the
same hypothetical. Wuat if | just |iked your order better and

asked you to accommpdate the two | evels of confidentiality that

we' ve been working under so far and reincorporate the paragraph
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1| that debtor tells ne was excised with respect to w tness
2| treatnent? |s that workabl e?
3 MR SCH AVONI: | think that's workable if -- | ama
4 lawer, so | got to add just one little thing.
5 THE COURT: Ch, of course.
6 MR, LEE: Ckay. We did absolutely nodify provision
7| about w tnesses.
8 THE COURT: Yeah. | thought you -- | didn't think you
9| excisedit. | thought you nodified it. AmI wong?
10 MR. SCHI AVONI:  Right, we did.
11 THE COURT: Ckay, yeah.
12 MR, SCH AVONI:  And, we were not hiding the ball. W
13| gave you a black line. GCkay? It's in nost litigations the
14| day-to-day, right? You're dealing with two parties, and they
15 both have their own witnesses. And that it works very well to
16 | make your conpany enpl oyees sign an acknow edgnent.
17 And let's be clear here, the difference that we're
18| talking about. The official formattaches sonething called
19| acknow edgnent.
20 THE COURT: Yeah.
21 MR. SCHI AVONI:  And what it does is it says |
22| acknow edge |I've read the Court's order, and | think it says |
23| will abide by it, sonething to that effect.
24 THE COURT: Yeah.
25 MR SCH AVONI: By the way, not to bring in the news,
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but I think that's actually what happened in court for M.
Trunp. He was -- like, his lawer was told, make sure he
read -- you can confirmhe's read it and he acknow edges it.
THE COURT: Well --
MR. SCH AVONI :  Ckay?
THE COURT: Well, it's the difference between breach

of contract and contenpt, right, is what you're saying?

MR SCH AVONI: Right. It's totally different than
saying the Court entering an order saying, hey, you can have
access to stuff if you sign -- like, go sign a private
contract. That's different. The official formdoesn't have
all of the -- all of the imtations are in this contract they
want us to sign.

In the official form the acknow edgnent is sinply
havi ng us acknowl edge -- the recipient acknow edge that they're
aware of the order.

THE COURT: Well, which is a predicate for contenpt.

MR, SCH AVONI: Exactly. And further, it goes
actually a step further. Theirs doesn't. It says that they'll
submt to the jurisdiction of this Court, okay, which if
they're parties out of state, it's sort of -- it's extra
protection.

THE COURT: Ckay.

MR LEE  Your --

MR, SCH AVONI: But the other -- just --
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1 THE COURT: Just I'msorry. M. Lee has sonething he
2| wants to interject real fast. Go ahead, M. Lee.

3 MR. LEE: | nean, our form declaration expressly says
4| | stipulate to the jurisdiction of this Court solely with

5/ respect to the provisions of this order.

6 THE COURT: Ckay. Al right. So there's no

7| difference there in your view (Okay. | appreciate it. Thank
8| you.

9 M. Schiavoni, go ahead.

10 MR. SCHI AVONI:  So, Your Honor, with this issue about
11 the witnesses, |ook, the key thing here, the difference between
12| the two-party agreenent and the official form ny nenory isn't
13| exact, but there's a precursor. | think it says unl ess

14| otherw se ordered by the Court, wtnesses shall sign. So that
15| gives you the ability to say, oh, you have a recalcitrant

16| witness who won't sign, I'Il deal -- I will deal with it in

17| some such way. GCkay? The private agreenent, it doesn't give
18| any such --

19 THE COURT: But that's the |anguage you're telling ne
20 you would be re-inporting, right?
21 MR SCH AVONl: Yes. But | would -- Your Honor, if
22| that's what you want to do, all right, | just would suggest
23| that so that we're not back here every day, right -- not
24 that --okay. | exaggerate. |t wouldn't be every day. But
25 it's like | don't knowif we could qualify that in some way so
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1 that if there's -- we tried. The little carveout we have is

2| actually very limted. |It's for -- it's not for people on the

3| street. It's not for some witness on preparing. |It's for

4| sonmebody in a deposition who is declining to sign it, okay, in

5| the presence of other -- the other folks, right? So if we were

6| to say abuse it, pick a janitor out and then try to give hima
7| pile of docunents as high, the deposition would stop and |'m

8| sure they'd call the Court of sonme such thing. R ght?

9 But if we have -- but in that kind of instance, do we
10 need to make full application to you on fourteen days' notice
11 or everything el se?

12 THE COURT: No, of course not.

13 MR, SCH AVONI: | just wonder whether we could

14| retain -- like, we could wordsmth that a little bit to say

15 that sort of in essence, for in a deposition setting for

16 (indiscernible) in person that would apply. Qherw se, we use
17| the standard | anguage sayi ng, otherw se for our w tnesses and
18| whatnot, they would sign this. They would they would have to
19| sign --

20 THE COURT: Al right.

21 MR. SCHI AVONI: -- unless otherw se ordered by the

22| Court.

23 THE COURT: Al right. M. Lee, any reaction to that?
24 MR LEE: M first reaction is that in the twenty-four
25| days that they -- that passed between us sendi ng our proposed
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order and then getting back their conpletely different proposed
order, like, that m ght have been sonething they coul d have
suggested either in ared line or an email, and that that never
happened here. There was never any effort to do this except on
the record -- by the insurers except on the record right now
That's ny that's ny first reaction. M second --

THE COURT: By the way, M. Lee, | hear you. Ckay?
get it.

MR. LEE: Thank you, Your Honor.

My second reaction is | guess that Your Honor is the
ultimate arbiter of everything relating to whichever version of
these orders get entered. And if we have a recal citrant
W tness who won't sign, you go before the Court and either get
himto sign or the Court to conpel themto sign or not conpe
themto sign it.

The purpose of the version that we that the debtor
proposed is to force the parties to avoid all that and to be
reasonable and to let the case go -- let the case fl ow w t hout
constantly being interrupted by discovery disputes. And |
don't see any reason why the insurer's proposed order would be
any better at preventing that than the proposed order that the
debt or subm tted.

So I nmean, | guess there's a |ot of statenents here
that that theirs is better than ours, but they don't really say

how. And every tinme they say how, they point out sonething
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that is very directly in our order in the sane substantive way.
| hope | answered your question.

THE COURT: Ch, you did. Thank you. And | thank you
And | know it's somewhat maddening to tal k about these things.
As inportant as they are, they're also a little m nd-nunbi ng.
So thanks to all of you for your patience and your perseverance
on this. Al right. Submtted?

MR. LEE: Thank you, Your Honor.

3

SCH AVONI :  Thank you, Your Honor.

MR. LEE: The debtor, yes.

THE COURT: Look -- I'msorry, did you want to --

UNI DENTI FI ED SPEAKER.  No. |I'msw tching seats, Your
Honor .

THE COURT: Ckay. GCkay. Look, | aminclined to use
the form M. Schiavoni and the insurers are proposing with the
suggested nodifications that we' ve tal ked about here which is
accommodating. And | think it ought to be word for word. |
think we can nodify the formof the order to take account of
what has been done so far in terns of highly confidential and
confidential. | think those definitions ought to be inported
essentially word for word into this form And | think with the
accommodation further that the |anguage that had been nodified
or deleted with respect to witnesses fromthe official form be
reinserted.

And I would just -- look, I'lIl deal withit. If we
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1| have a problem we'll deal with it the way | deal w th nost

2| discovery issues, which is very quickly. And you don't have to
3| file twenty-page briefs.

4 Al right. If you want to take a whack at that, |I'm
5/ happy to look at it. And if parties want to talk about it

6| further and you need ny help in tal king about it, let ne know.
7 | wll do that at the drop of a hat. Gkay? Sensible? Ckay.
8/ Ddyou want to -- Sensible. Oay. I'msorry. D d you want
9 to --

10 M5. RESTEL: Just one question, Your Honor. Wuld it
11 be all right if we also added the | anguage that's in the

12| current order so that the bar date order control s?

13 THE COURT: Absolutely.

14 M5. RESTEL: Thank you.

15 THE COURT: So | will decide that independently.

16 Ckay? | appreciate it. Okay. Thank you.

17 MR. SCHI AVONI: May | ask clarifying question, Your
18| Honor?

19 THE COURT: of course.
20 MR SCH AVONI: WII this order essentially abrogate
21| the previous order and govern both the main case and the
22| adversary proceeding or --
23 THE COURT: Well, I'"'mreluctant to have it abrogate
24| Dbecause you've done things and you've relied onit. So | nean
25 | think go forward is probably a better way of thinking about
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1| it than abrogate. Makes sense?
2 MR SCH AVONI :  Yes, Your Honor
3 THE COURT: Thank you.
4 Al'l right. Does that |eave the 2004 exanf®
5 UNI DENTI FI ED SPEAKER: It does, Your Honor.
6 THE COURT: Anything else? ay. Everybody ready?
7 MR, SCH AVONI :  Your Honor, can we just take a
8| five-mnute break?
9 THE COURT: O course we can.
10 MR. SCHI AVONI :  Thank you, Your Honor.
11 THE COURT: Thank you.
12 MR. KAPLAN. Your Honor, just in way -- what tine is
13| the Court planning to break for |unch today?
14 THE COURT: Well, are we likely to conme back after
15| | unch?
16 MR. KAPLAN: Hopefully not, Your Honor.
17 THE COURT: Yeah, |'ve got another ruling | have to do
18| at 1:30 with a nunber of folks. So, | nmean, |'manticipating
19| you want to take ten m nutes now, |onger?
20 Lesser.
21 THE COURT: Al right. Al right. | nean, is there
22| any reason why we woul dn't be done by 12: 30i sh?
23 MR. KAPLAN: | hope to be, Your Honor. | think that
24| on our side, that's --
25 THE COURT: Ckay. Then that'll be our --
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1 MR. KAPLAN. | do believe we're good to go.
2 THE COURT: Al right. That'll be our goal. W'IlIl be
3| back in five, okay? Thanks.
4 (Wher eupon a recess was taken)
5 THE COURT: Ckay. 2004 exam
6 MR. KAPLAN. Thank you, Your Honor. M chael Kaplan
7| again for Lowenstein Sandler on behalf of the commttee.
8 Just by sort of setting the groundwork, Your Honor,
9 I'mgoing to just briefly give an overview of where we are with
10 this motion. And then ny special insurance counsel, who the
11| debtors nmay want to borrow, M. Burns, is going to cone forward
12| and talk specifically about the insurance. So if Your Honor
13| has ask questions specifically about the insurance request, |
14| wll probably just stand here and give you a blank stare and
15 then go to the bull pen.
16 THE COURT: Ckay.
17 MR. KAPLAN: So, Your Honor, we were here a couple of
18| nonths ago, | believe, nmaybe a nonth and a half ago, in
19| response with respect to the insurer's 2004 notion of the
20| debtor seeking docunents that were being produced to the
21| committee related to the sexual abuse.
22 W argued vigorously, Your Honor, about the
23| application of the pending proceeding rule. W argued
24| vigorously about why the insurers don't need the information.
25 | think | even argued that the insurers we don't even really
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need themin the case. But because the plan m ght be insurance
neutral, it mght cone back another tine.

Al'l those argunents aside, Your Honor said that that
the insurers are in the case. They do have standing to be
heard. They are heard on issues. The nore information the
shared is, the better which Your Honor, | believe said, |I'm
par aphrasi ng, of course, hope will help nove this case along in
a qui cker resol ution

And, Your Honor, with that in mnd, we said, okay, the
insurers want to participate. They have represented to you
time and tine again that they want to participate, that they
want to provide solutions and not problens, that they want to
nove this case along, and they want to be constructive
participants. And so we said, okay, we recognize -- M. Uetz
has said that we're all noving towards a nedi ation path. W' ve
heard that a couple of tinmes. | think she called it alittle
pea plan the last tine we were here last tinmne. And we're all
noving in that direction at the debtor's desire to nove toward
it.

Wth that said, Your Honor, we can't go to nediation
blind and uninformed with respect to what sone courts have
called the debtors potentially |argest asset, which is the
i nsurance, which | believe Your Honor commented on |ast tine
wth respect to in tal king about the insurance.

And so we have served on the insurers a 2004 request,
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which M. Burns is going to tal k about the specifics designed
to address issues that are arising in the nain case, issues

t hat from experience, Your Honor, we have seen the insurers
raise in other cases. It has been inpedinents to noving
forward, issues that nay becone part and parcel to different
contested matters, and issues generally necessary so that we
understand the sumand -- the specifics of the insurance asset
that we are -- that everyone, the debtor in the comunity, are
going to be asked to consider in resolving it.

It's disappointing, Your Honor, that what we've heard
fromthe insurers, which is contrary to what we heard when they
were the ones speaking first on their notion, is that we
heard -- we hear about the pending proceeding rule and that
before wasn't an inpedinent. W hear about we don't really
need this information, it's for enbarrassnent or otherw se.
And M. Burns is going to address that.

But, Your Honor, | sinply leave it at this sort of
overall theme, which is we tal ked about the pendi ng proceedi ng
rule last tinme. | believe Your Honor commented that you had
| ess concerns over it with respect to docunents and ot herw se.
And we and we understand that and we respect it.

As a technical matter, however, just by way of Your
Honor's order a few nonments ago, there's not nuch going on in
t he quote unquote pendi ng proceeding right now that we shoul d

really be concerned about the duplicative discovery and the
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docunments, as M. Burns wll explain, overlap very nicely.

But we've really gone beyond that, Your Honor, because
what we expect we will hear at sonme point is, is we will hear
about the vast insurance defenses that they have, the coverage
defenses, including they want it in disclosure statenents, they
want to informeveryone about it. W should be able to inform
ourselves about it to be able to assess it.

We're going to hear about financial solvency of
various carriers possibly and why they can't possibly pay these
anounts. W should be able to inform oursel ves about that.
We're going to hear about the strengths and weaknesses of
vari ous coverage positions. And again, ny point, Your Honor,
is sinply we should be able to inform ourselves about that. W
shoul dn't be testifying fromthe podium W should be -- we
shoul d be working off of the same anobunt of evidence. And if
we're really noving towards this path where the insurers want
to be neaningful participants in this process towards the
medi ati on, we believe, and |I believe the debtor joins, that we
shoul d all have the information we need in order to do that.

Unl ess you have any just general cases on that, |
defer to ny coll eague, M. Burns, who will talk to you
speci fically about the request we ask for and why we need it.

THE COURT: Yeah, let's do that. Ckay.

MR. BURNS: TimBurns for the commttee, Your Honor.

The conmttee's essentially seeking six categories of
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insurer files, six categories. To understand why four of these
categories are inportant, | have to talk with you about two
fundanental principles of California insurance |law. These two
principles are going to play out, Your Honor, in what you' ve
call ed the MABA (ph.) insurance case. They may have an inpact
on the adversary. They may shape themin sone ways, but they
are going to play out in the neta case. It wll be how we
resolve this case.

These two principles of California insurance |aw put
the insurance conpanies in a vise. |It's not a bankruptcy vice.
It's not a Bankruptcy Code device. It's not a bankruptcy |aw
device. They are regulated by California and California | aw
And California has chosen to put themin a vice.

The reason we need this information is because of what
California law creates. It may well be the key to successf ul
resolution of this case. And both of these cardinal principles
of California insurance law, which I'mgoing to get to next,
deal wth the reasonable settlenent value of sexual abuse cases
and the inpact on liability insurance policies of those val ues,
and thus the reasonabl e value of the insurance asset.

Here are the cardinal principles of California
insurance law. In California, if an insurer reserves its
rights, which the insurers have contended they' ve done nore so
t han deny, they reserve rather than deny coverage, the insurer

must reasonably settle the underlying case if they have the
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opportunity to do so. |If they're offered a reasonabl e demand,
they have to take it. They don't get to say |ike you can in
sonme state, hey, wait a mnute, | have all these coverage
differences. They have to pay the denand.

And that's inportant. They may have a cl ai mover
against the debtor if it turns out things aren't covered. But
if they're reserving, they need to pay a reasonabl e settl enent
demand. That makes how the insurers have val ued these cl ains
in the past and how they are valuing them now directly rel evant
to the value of the insurance asset and resolution of the case.

Now, the second cardinal principle of California
insurance lawis this. |If the insurers deny the claimas
opposed to reserving, the bishop can settle, the debtor can
settle wth the survivors for a stipulated reasonabl e anount in
the formof a judgnent collectible agai nst the insurance
conmpanies. That's the vice under California law. They have
their choice reserve and have to pay without reference to
cover age reasonabl e clains of abuse or deny and risk the
survivors getting a stipulated judgnent agai nst them

The val ue of these clains are critical to both of
those -- both prongs of California |aw, | ooks to the reasonable
val ue of the underlying clains and their inpact on the policies
as far as value is concerned because they're liability policies
whose val ue depends on the clains that they are covering. So

the value will becone key to help this case play out on a neta
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mental |evel, whether we're able to globally resolve it, Your
Honor .

Those two cardinal principles are where we're seeking
four of the six categories of docunents, clains files. Al
insurers are required to keep clains file. They're bound to
have a clains filed that says RCBO And in that clains file,
there will be information on how they val ue the case and what
their coverage defenses are and things like that. Citical to
t he val ue.

Reserve Wirking papers. Insurers have a statutory
duty to create reasonable reserves for these clains. They | ook
back at the history of their settlenent of the clains and
resolution of the clains to create these reserve working
papers. And that goes to the reasonabl e val ue of these clains.

The third category is those two first categories. But
with respect to the early California window in the early 2000,
because what they paid themis relevant to what their reserves
are and what these cases are worth as an insurance inpact,
recognizing its liability insurers and insurance.

And then the final category of these first four are
t he board m nutes because they contain information in all
| i kel i hood on this valuation and exposure issue. This
informati on goes to the heart of the resolution of this case.
It goes to the very heart of what this insurance asset is

worth. It will prevent the insurers fromescaping their duty.
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I nsurers have to keep files. They're businesses.
There's no nystery that they have reserve worki ng papers,
claims, files and the like. And their businesses, that can
pull on those. It isn't the kind of burden they're describing.

Now, | want to talk to you briefly about the other two
categories. The first of those is underwiting files. These
files showthe ternms of the policies. This is the case with
sone |ost or mssing policies. There will likely be evidence
of the terns of those policies within the underwiting files.
The underwiting files show the reinsurance backi ng of the
policy. So whether these clainms present any type of
col lectability, how quickly can they be paid type issue, all
i nsurance conpani es keep these files. They are organized.
They're not a huge burden for the insurance conpany to produce.

Fi nal category, organizational charts, docunentary
retention policies, and clains manuals. Wy organi zati onal
charts? They'll help us understand the other docunents. And
if we go to depositions, they won't give us an idea of who
we' re deposi ng.

Wiy retention policies? This is coverage issues
potentially turn on what these policies are and the sone
policies will be mssing. W know what should be m ssing and
shoul dn't be m ssing based on retention policies.

Finally, clains nmanuals. Renenber, Your Honor, the

val ue of these policies aren't neasured just by the clains for
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coverage and the value of the sexual abuse clains. There may
al so be extra contractual and statutory clains. And whether

t he i nsurance conpanies are followi ng their own procedures wth
respect to these clains will be part and parcel of that

anal ysi s.

Now, the insurers try tolimt what's relevant in a
2004 proceeding to what would be relevant in a coverage
proceeding. Before | was fortunate enough four or five years
ago, Your Honor, to start representing survivors in these
cases, we did day in, day out coverage actions usually for
busi nesses. And coverage actions are about the nmeani ng of
policy ternms. They turn on the neaning of a policy terns.

These days, they don't turn on contexts,
unfortunately, so nuch. [It's usually a fairly straightforward,
| eani ng anal ysis. But that's not what 2004 exam turns on.
That's not what the meta case is going to turn on here. W
shoul d not be constrained by what's available in a coverage
action wth respect to a 2004 proceedi ng.

W tried to nake clear in the letter to the insurance
conpani es a week ago, Your Honor, after the notion papers were
filed, look, this is what we're seeking. O course, we have
broadly worded requests, but they all sort of fall within this
category. W did the sanme thing every other litigant does,
which is weary of fol ks gam ng the system But these six

categories of docunents are relevant. They don't inpose a
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1| burden and undue burden at | east because insurance conpanies
2| maintain these in the ordinary course of business. It doesn't
3| require systemw de discovery.
4 The i nsurance conpanies tell the Court that why the
5| conmttee needs these docunents are nediation, and all we
6| really need the policy and evidence of coverage. That's part
7 of it. But it's the neta case, Your Honor, that we're trying
8| toresolve. And that's why we need the docunents. They
9| shouldn't be left to a nediator. These docunents go to the
10 heart of the case.
11 These are ny final words. The insurers are asking the
12 Court to show as solicitude for insurers that is not warranted
13| under the bankruptcy |aw under 2004. W' ve watched insurers
14| across the country grasp at every advantage, Your Honor, in
15| Bankruptcy Courts. But once their conduct is scrutinized under
16| the bankruptcy |aw, the advantage they purport to seek tends to
17| disappear. |'msure Your Honor is aware of Judge Poslusny's
18| (ph.) skepticismof Canden of the admnistrative claim The
19 insurers contend that because there was an insured di ocesan
20 settlenent that hadn't been approved by the court that the
21| diocese backed away fromwhen it becane clear that the
22| commttee wasn't going to join that settlenent. That's
23| happened el sewhere. 1t's happening in Rochester.
24 I wll conclude on this point, Your Honor. Went to
25| Martin denn of the Southern District of New York heard this
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i ssue of adm nistrative claimbased on the purported insurance
settlenent, this advantage that the insurance conpani es were
seeki ng was brought up to him His reaction was there's no
deal until | approve it. There's no breach. There's no

adm ni strative claim

My point is this, Your Honor, 2004 applies to al
appl es just the sane, even insurance conpanies. They shoul dn't
be grasping for advantages that just aren't deserved.

THE COURT: Let ne nmake sure | have all the
categories. Can you -- would you mnd restating the first
four?

MR. BURNS: Sure.

THE COURT: | had clains files, reserve working
papers, board mnutes. | think | m ssed one.

MR. BURNS: The third one was -- so the first two or
the current clains files. Reserve working papers. The third
category is we've asked for the sane information with respect
to the earlier California w ndow

THE COURT: Ckay. All right. Thank you very nuch.

MR. BURNS: Thank you, Your Honor.

THE COURT: Ckay.

M5. UETZ: Excuse ne, Your Honor. | have just a brief
comrent regarding the notion. Wuld you like to hear that
before the opposition?

THE COURT: |'mhappy to if it's brief.
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MS. UETZ: Super brief, Your Honor. W filed a
response that sinply said any docunents that are produced to
the commttee fromthe insurers pursuant to this notion, we'd
| i ke copies of the sane. We're not -- we just want to nake
sure that we get whatever is produced as well.

THE COURT: Ckay. Ckay.

M5. UETZ: Thank you.

MR. PLEVIN:  Your Honor, Mark Plevin for Continental
Casual ty Company.

Your Honor nmay have thought that there was one Rul e
2004 notion before the Court today, but there's actually two
and apparently an adm nistrative -- an objection to an
adm ni strative claimas well.

The first notion is the one that was filed by the
comm ttee, which attached subpoenas containing thirty-seven
Separate requests and nineteen subparts for a total of fifty-
six requests. That's the notion that we responded to.

Then in its reply brief, the commttee filed
essentially a new notion with six categories, uncertain whether
those six categories are a distillation of the first fifty-six
or a supplenentation or a replacenent. | don't know what they
are. There's no text of those requests. There's nothing that
sets out other than what M. Burns just said. He pointed to a
|l etter that he sent us, which I found frankly baffling because

| got the letter about an hour before they filed the reply
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brief, so I'"'mnot sure what | was supposed to do wth that
letter. And we, of course, haven't had a chance to respond to
t hat second notion because it was the reply brief. So they've
conpletely gone in a new, different, and unexpected direction.

And | don't want to linger on it, but M. Burns
finished his remarks wth a very inpassioned plea to the Court
to reject an admnistrative claimbased on a settl enent between
the insurers and the debtor that hasn't taken place, citing
somet hing from Judge A enn in New York. | don't know what
Judge G enn said, but I do knowif that's what he said, he
wasn't aware of Second G rcuit law There's a case called
Liberty Towers, | don't have the citation with ne, although I
can get it in a few mnutes, which says exactly that when a
debtor enters into a an agreenent and has a rule 9019 noti on,
they can't just back away fromit. They have to take it to the
Bankruptcy Court. And the Bankruptcy Court has to determ ne
whether it's a good deal or whether sone deal that cane al ong
| ater is better. So it seens |like M. Burns is trying to
i nocul ate the Court against something. |'mnot sure.

Sol'dlike to start ny remarks with the first Rule
2004 notion, and then I'll cone back to the second one.

THE COURT: Um hum

MR. PLEVIN. The key principle for the first one is
that Rule 2004 is not without limts. It is broad, but it's

not without limts. A request has to be reasonable and it has
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to be relevant. Relevant to what? Relevant to the
justification given for the Rule 2004 request.

The justification that was given in the conmttee's
notion papers here was that they needed to fully understand the
nature and extent of the insurance coverage. That's what they
said. For purposes of nediation, | should add that. They
needed to fully understand the coverage, the nature and extent
of coverage for purposes of nediation. And then, as | said,
they hit us with fifty-six separate requests, which ranged all
over God's creation.

So we | ooked at their at their justification and their
request and realize that there was a huge di sconnect between
the justification and the requests that were nade. And what we
did is we proposed a set of requests that was directly
responsive to the asserted justification and avowed purpose for
t hese requests. And those are set forth in our in our brief.
We created a redline of their requests.

We also created a revised definition of the term
i nsurance policies because their terminsurance policies wasn't
in any way |inked to the debtor here. And we said, if you need
policies, that's fair. People need policies for nediation. 1In
fact, one could argue that's all that's needed to understand
t he coverage because it has the policy period, who the insurer
is, the terns and conditions of coverage, the limts of

liability. And that's what you | ook at to determ ne what the
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coverage is, is the policy.

Second, we said, well, okay, sone policies are alleged
to be mssing. And in that case, secondary evidence of the
policies, whether that's a binder or correspondence with a
broker or an application, whatever is relevant to proving the
existence in terns of a policy that's fair as well.

The third thing that we thought woul d be appropriate
woul d be coverage position letters. |If they want to know
whet her the insurers accepted coverage, reserved rights, denied
coverage, that would be in the coverage position letters, along
with the grounds for any position the insurers have taken. And
then we thought that was a fair thing to offer as well.

And then the fourth thing that was -- would be

appropriate would be erosion or exhaustion information. In
ot her words, how much of the policies are still available out
of the -- out of the limts of liability?

And so we proposed these revisions. And that's al
the conmttee needs for the avowed purpose stated in the notion
of understanding the nature and extent of coverage for purposes
of nmediation. That's it, full stop. They don't need
i nformati on about paynments of clains over the past thirty years
i nvol ving not just this debtor but other debtors.

A request that would require the insurers to go
through their entire portfolio of insureds to determ ne who may

have had a sexual abuse claimand then to present docunentation
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1| on that going back thirty years, that sanme request intrudes on
2| the privacy rights of other insurers because in order to say

3| what we paid and what the circunstances were, we'd have to

4| present information about the -- | said other insurers. I

5| nmeant the claimants. They'd have to present information about
6| the claimnts who were paid, the nature of the clains they

7/ made, their identities, et cetera.

8 They tal k about things |ike organi zati onal charts,

9 which M. Burns said they need when they take a deposition.

10 well, if you're preparing for nediation, you re not taking a
11 deposition. You're preparing for nediation. |If they want to
12| ask ny client a question in a nediation, they can ask ny client
13| or they can ask the nediator to ask my client. | don't know
14| why we're tal king about depositions. W're not authenticating
15| docunents in a nediation. W're not tying down testinony in a
16 nediation. It's not how nedi ati ons wor k.

17 THE COURT: Well, let nme ask you this. Let's say

18| we're not tal king about depositions. Do you have a probl em

19| wth the organi zational charts one way or the other?
20 MR PLEVIN. It's not -- well, the problemis what
21| time frane. |If you look at their subpoenas, Your Honor, it's
22| not limted as to tine.
23 THE COURT: Ckay.
24 MR. PLEVIN. The only thing that's limted as to tine
25 is this request for thirty years of --

144
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THE COURT: Yeah, yeah. No, | saw that too.

MR. PLEVIN. So | have to go back and find everything
fromny client, and all the other insurers would have to do the
same thing going back decades to find out. And for what
pur pose? That doesn't hel p understand the coverage. The
coverage is in the policy. It doesn't help to know who was a
claimhandler in this particular unit in 1973. That's just
not -- it's not relevant for nediation.

There's a case | wanted to refer Your Honor to, it
arises in a slightly different context, but I think it's
relevant. |It's Eleventh Grcuit decision called in Re Gaddy
And the citation is. 851 F.App'x 996. It arose in the context
of a Rule 9019 notion. And the Bankruptcy Court didn't allow a
| ot of discovery in that 9019 context. And there was an appeal
on the Eleventh Grcuit said, No, that's right. And the thrust
of the Eleventh Grcuit's ruling was if you're going to nake
peopl e go through all of the sanme litigation that they woul d
have to go through wthout a settlenent, it doesn't make sense
to make themdo it when they've settl ed.

And the sane principle applies here in the sense that
if we're preparing for nediation, we're not preparing for a
full-scale litigation. W're preparing for -- we're not
preparing for depositions. W're preparing to sit at a table
with a nediator and tal k about the clains that have cone in

t hat how the coverage mi ght apply, and what a fair settl enent
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value would be. That's it.

Al'l this other stuff that the commttee asked for in
its original fifty-six requests is not relevant to any of that.
And to put us through all of that now under the guise of
preparing for nediation just can't be justified.

This sane i ssue cane up before Judge Lane in New York
and t he Madi son Square Boys and Grls Club case. Very broad
Rul e 2004 request by the commttee to the insurers, objections
by the insurers. And Judge Lane essentially ruled, as |'ve
suggested in the redline in our brief, policies, secondary
evi dence, a few other small things, no depositions. And
t hey' ve not pointed to any Bankruptcy Court in any one of these
cases, Diocese and sex abuse cases or otherw se, where a court
has gone beyond what Judge Lane did. And neither should this
Court.

There's been a -- M. Kaplan started with this and M.
Burns picked it up. There's an attenpt to draw what | woul d
call a false equivalence here. The insurers wanted information
about the clains, and the Court said we should have that
because we need it. And they then say, well, it's only fair
for themto get whatever they want fromus. Well, the
difference is the clainms are the very things that we're being
asked to pay. And we need that that information in order to
assess whether things end or in our policy period, what the

severity of the claimis. M. Burns wants to set us up for a

eScribers, LLC

Case: 23-04028 Doc# 207-1 Filed: 03/13/24 Entered: 03/13/24 17:25:55 Page 147

of 209




The Roman Catholic Bishop Of Oakland

147
1| bad-faith claimby putting us in a vice. And the one thing we
2| need to even have a reasonable settlenent obligation is
3| information about the thing that we're being asked to settle.
4 So that's why we needed the information. | say it's a
5| false equival ence because what we're offering them what we've
6| said would be appropriate, is the mrror image fromtheir
7| perspective. They have the information about the clains. W
8| don't. W have the information about the policies. They
9| don't. That's the two things that you need to determ ne the

10 value of the clains and how the coverage applies, the clains
11 information and the policy information. Al the rest of it is
12 unnecessary.

13 M. Burns said that they should not be bound in any
14| way by the rules of relevance in an adversary proceedi ng

15 because Rule 2004 is broader and they brought it in the main
16 case. Well, as Your Honor knows, when the conmittee noved to
17| intervene into the adversary proceeding, that intervention was
18| granted subject to the express limtation that they not

19| propound discovery. | amconfident that the Court didn't do
20 that for the purpose of saying you can go out and serve rmnuch,
21| nmuch, much broader discovery in the main case.

22 And we're not the people who i nvoke the pending

23| proceeding rule, by the way. They did that in their opening
24 notion trying to distinguish it. And we actually said in our
25| opposition brief, Your Honor, that that's not the reason why
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this is a problem The reason it's a problemis because their
di scovery rights were limted for a particular and good
purpose, and it wasn't for the purpose of allowing themto then
go out and exceed all bounds of relevance in the Chapter 11
case under Rul e 2004.

And when Ms. Uetz nmakes what sounds on its face |ike a
very straightforward, fair-m nded request that, oh, if they get
stuff, we should get it to, the debtors are absol utely bound by
t he pendi ng proceeding rul e because they're the plaintiff in
t he adversary proceeding. And that request is an overt attenpt
to evade the restrictions of Rules 26 through 37.

One other thing worth noting, M. Burns said, and |
thi nk he used the phrase in all |ikelihood the insurers are
going to claimfinancial solvency problens. The only exanple
t hey propounded of an insurer -- of financial solvency problens
with an insurer was Arrowdod in the Rockville Center case. And
Arrowood was under supervision of the Del aware insurance
conmm ssioner and just |ast week was actually placed in
| i qui dation by the Del aware | nsurance Conm ssioner. After we
filed our brief, the court entered an order of |iquidation.

So that is a unique one-off situation. It does not
justify rifling through our files to see what our finances are,
particularly since they can get the public docunents that all
t he i nsurance conpanies have to file by doing that. They're

all publicly available. They don't need to get into our files
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and try to get all that information when no one in this case
has said | don't have a financial problem paying what | m ght
own under ny policy.

Now, as | said, that's the first notion. W think
that it's reasonable for themto seek sonme information for
pur poses of preparing for nmediation. W think we've nmet them
hal fway. W' ve offered to give themthe information that Judge
Lane found was appropriate and Madi son Square Boys and Grls
Club. And we think that's all they need.

So now we have the second notion, and | can specul ate
as to why the second notion was made, what |'mcalling the
second notion and the reply brief.

As | said, | don't know what they're doing with the
first fifty-six requests, whether these are six on top of
t hose, whether these are six instead of those, whether this is
sonme kind of, as | said, distillation of the fifty-six. These
are new argunents that shouldn't be permtted in reply. Even
if the Court considers them they're living in a fantasy worl d,
a fantasy world in which we've got robust claimfiles on clains
where we don't even have the docunents yet. W're stil
waiting to get the proofs of claim The claimfile | would
venture of virtually all the insurers, if not all of them at
this point consists of a tender letter which attaches a
conplaint and a response to the tender letter which either

reserves rights, declines coverage, or accepts coverage and
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1| accepts the defense.
2 But that's all that there could be at this point. W
3| don't have the information. These clains are actually still
4| being tendered. M. Schiavoni told me this norning his client
5| just got another whole bunch of clainms in this case because |
6| guess we all know the Al aneda County Superior Court was so
7| burdened by clains that pushing themout very slowy. So here
8| we are in Novenber, ten and a half nonths after the w ndow
9 closed for the filing of these clains, and clains are still
10| being pushed out and tendered. So the idea that we have all
11 these clains and robust claimfiles is just wong.
12 M. Burns seens to think that it would be relevant to
13| get all of the docunents that were created or that are in files
14| relating to clains that have been paid in the past because he
15| says that way we know what the value of the clains are. But |
16 don't see how you can draw a |ine between a claiminvolving
17| John Doe Nunber 1 that was settled in 1970 and a cl aimtoday by
18| John Doe Nunber 2 who's just asserted his claim To determ ne
19| for the first claimto be relevant, you'd have to know t hat
200 it's actually the sanme kind of claim invoking the sanme kind of
21| coverage, that the circunstances of the claimwere the sane,
22| that the knowl edge of the church was the sanme, and that the
23| know edge of the insurers about the know edge of the church was
24| the sane. | think we all know nore in the year 2023 about what
25| the various dioceses knew about what their priests and others
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wer e doi ng than we knew about back in the 1970s and 1980s.

And so that's a whole kind of collateral litigation
and investigation that doesn't nake any sense. \Wat we should
be doing is valuing the clainms that are being nade in this case
by proofs of claimthat we still don't have but we're hoping to
get soon and | ooking at those clains and determ ning the val ue
of those cl ai ns.

In their reply brief, the commttee al so tal ks about
the value of clainms in other cases. WlIlIl, we can all, either
oursel ves or through consultants, go to the plans of
reorgani zation that have been confirnmed in other cases and
figure out how many clains there were, what the total insurance
contribution was, what the diocesan contribution was, and
generate the nunbers. You don't need to go through decades of
the insurers' files in order to get there.

Ski pping around a little bi, the clainms manuals, we
litigated under Rule 2004 in both the Inerys case and the Boy
Scouts case, both before Judge Silverstein in Del aware whet her
clains manual s were accessi bl e under Rule 2004. And she held
for good reason no, because it doesn't tell you anything about
t he value of the claimfor purposes of a nediation. For
pur poses of the nediation, you just | ook at the claimand the
policy. You don't need to know what a conpany's clai ns manual
is. It's not relevant in nost coverage litigation. And Judge

Silverstein held it's not relevant in a Rul e 2004 cont ext
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ei t her.

I think, Your Honor, that that covers nost of it.

Just to make a few points, in the brief, they demand that we
respond in fourteen days. These new requests -- first of all,
the fifty-six requests are incredibly broad. And there's no
way that we could reasonably be required to respond to the
fifty-six requests in fourteen days. It's just not possible.
Even if you cut back to the four requests we think is
appropriate, | think fourteen days is a bit aggressive.

W don't have a nedi ation scheduled. W don't have a
mediator. M. Uetz sent a letter yesterday opening the door to
di scussi on about who nediators mght be. | welcone that
approach fromher. W've just been engaged in that very
process in Santa Rosa. So | and many of the other insurers on
t he screen have recently been tal ki ng about nediators. So |
think we should be able to respond fairly quickly to her.

But we don't have a nediation on the horizon. There's
no reason we need to do this in fourteen days.

THE COURT: Let ne ask a question or two. Let's say
that | accept sone of your argunents enough to draw a |ine
between things that are generally probative of an asset and
guestions that are really kind of litigation posture questions.
| think you would put your four categories that you're willing
to produce under the first category, right? This is generally

what assets are about. Well, | nmean, would it be okay then
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also to include underwiting files in those categories just as
an exanpl e?

MR. PLEVIN. Right. So underwiting files can be
complicated to the extent we're tal king about policies in the
'60s and '70s. |I'mnot sure that they necessarily exist. |If
they do exist, it's not on the top of soneone's desk or their
file drawer. There's undoubtedly going to have to be sone
search undertaken within the conpany. And sone of these
i nsurance conpani es have very prescribed nmanners of | ooking for
policies and underwiting files, so that could be done. |
woul d suggest that unless it's a mssing policy situation where
you' re | ooking for secondary evidence that sonethi ng was done,
it's probably not necessary because the underwiting file wll
general ly include correspondence between the broker and the
i nsured or the broker and the insurance conpany, a |ot of
prem uminformation people trying to --

THE COURT: Sone reinsurance stuff, maybe.

MR. PLEVIN. WMaybe rei nsurance.

THE COURT: Yeah.

MR. PLEVIN. Although often done in a separate unit.

THE COURT: Ckay.

MR. PLEVIN. But one of the big problens is just the
age of those files and their accessibility.

THE COURT: That is ever with us, right?

MR PLEVIN. Right.
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THE COURT: Yeah.

MR. PLEVIN. Especially when we're this nmany years
after --

THE COURT: | know, | know.

MR. PLEVIN. -- after the policies were witten.

THE COURT: How about -- so you've suggested to ne
that the clains files, even were they to be produced that are
relevant in this case, are kind of a nothing burger?

MR. PLEVIN:. They're skel etons at best.

THE COURT: Ckay. How about the reserve files or the
reserve wor ki ng papers?

MR. PLEVIN. So reserve working papers are --

THE COURT: And let's start initially wwth what we're
tal king what woul d be directly rel evant here, okay?

MR. PLEVIN. Ckay. So first of all, as a matter of
coverage law, reserves are not relevant. And they're not
rel evant because they are not a determ nation of the val ue of
the claim It's a determ nation of how nuch the insurance
conpany thinks it needs to have Under whatever statutory
accounting rules are required. |t doesn't reflect the val ue of
the claim

At this point in the devel opnent of these clains, Your
Honor, where we don't have proofs of claim | know because |
asked ny client we don't have any reserves because we don't

have enough infornmation to set reserves on any of these clains.
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| don't know what the other insurers have, but | suspect many,
if not nost of them are in the sane boat. You can't set a
reserve just because sonebody filed a conplaint with untested
allegations. And that's all there is.

So reserves are set later. Reserves are set at a
poi nt when there's sone confidence | evel about what you're
dealing with. | think sone conpani es nay not even set reserves
in a situation like this on a contingent litigated tort claim
where there's scant information until settlenments are reached
or at least until nediations are underway and progressi ng and
t hey have an idea of where the end point mght be. So | don't
think -- I think that's a nothing burger as well for that --

THE COURT: Let ne ask you another question, which I'm
also going to direct to M. Burns. You can take 2004 exans
|l ots of different times in cases for lots of different reasons.
It may be that this is a useful thing to do for a relatively
limted purpose here without prejudice to. It's going to | ook
a whole lot different un two nonths or three nonths or six
nont hs.

And I"mgoing to ask you a question because you' ve
been through this and | haven't. GCkay? Let's say you get a
medi at or and you're tal king about how we're going to get
everybody in the same room Wat is the nediators role in
trying to figure out what everybody needs to know? Can the

nmedi ator, for exanple, talk about that wth both sides and then
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| et the Court know, | think, |ook, we need an X, Y and Z, we
don't know it yet?

MR. PLEVIN. It's been ny experience that nediators
often carry back and forth informati on requests between the
parties. And the nediator will endorse requests that he or she
t hi nks are appropriate.

THE COURT: Ckay.

MR. PLEVIN. And indeed --

THE COURT: Which end up back at the court.

MR PLEVIN. Well --

THE COURT: O not.

MR, PLEVIN. | know M. Schiavoni filed as a request
for judicial notice a transcript from Anreys case where this
i ssue just came up before Judge Silverstein. And what she said
is I'"mnot going to allow any Rul e 2004 di scovery this point.
You go talk to the mediators. And if you have a problemw th
what the nediators are either doing or not doing or what, then
you can cone back to ne. So she put it on the nediators first
to work with parties to get the information that the nedi ators
t hought woul d be appropriate for the valuation of the clains
and the negotiations that would take place in the nediation.
And there was no -- she was clear |"'mnot dealing with this
today, but if there's a dispute that can't be solved in the
context of the nediation, then you cone back to ne and I'I| get

involved at that point. And | think that that's sonething that
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woul d make sense.

THE COURT: Finishing up the categories that M. Burns
gave us, how about board m nutes?

MR. PLEVIN. | guess that's the one where he said in
all likelihood, because now |I'm | ooking at nmy notes, | put that
in quotes. That's just sheer specul ati on about what's goi ng on
here. These are insurance conpanies that are very big
conpani es. Not every settlenent is board-worthy. There are
executives within the conpany who have del egated authority from
the board in different anbunts. Your claimhandler will have
desk authority and one anount. That claim handler's supervisor
w Il have additional authority. That person supervisor wll
have additional authority. Only when you get to very, very,
very high levels of authority is there even any chance that
you' d go to the board of directors for authority.

And if you've ever seen board m nutes, Your Honor
they are not -- they're not transcripts generally. They are --
they record in a very cursory way what's happened. So at nost
you woul d have sonet hi ng where sonebody would say in the board
m nute that in such and such case, the board was asked to and
did authorize a paynent or an offer of X dollars. But if M.
Burns thinks that board m nutes are going to be sone kind of
openi ng the board's soul and tal king about existential issues,
that's not what --

THE COURT: Assunes facts not in evidence, correct.
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1 MR. PLEVIN. Yeah. Well, it's speculative. It
2| assunes facts not in evidence. And | don't think it's --
3 THE COURT: | nean boards having souls, but yeah.
4 MR. PLEVIN. Well, corporations are people, as sone
5| people --
6 THE COURT: W don't have to all agree with that,
7| right, just because sonebody prom nent said it.
8 MR, PLEVIN. Right. But | think that the review of
9| board mnutes is also going to be very intrusive. And | think
10| we m ght have disputes about that because sone boards deal with
11 lots of things. And so would we have to produce board m nutes
12| that don't deal with any of these clains at all? Wuld we be
13| able to redact that? |In which case all the board m nutes m ght
14| be redacted except for nmaybe one sentence. And again, what's
15/ the tinme frame here? W're actually dealing with M. Burns's
16 request that isn't in the Rule 2004 application, so we don't
17| even know what the text of it says. But what's the tinme frane?
18| Are we going back thirty, forty, fifty years? You know,
19| there's a burden. He says conpanies have to keep records. And
200 that's true. Conpanies keep records. But they also don't
21| necessarily keep records for thirty, forty and fifty years.
22| And even if they do have them they don't always know where
23| they are. And it takes a huge effort to |locate them
24 And for what purpose? | nean, the board m nutes, |
25| don't think are probative of anything that's needed for the
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1 commttee to not be blindfolded in a nediation.

2 M. Kaplan, M. Burns, M. Bair, they all -- M.

3| Restel, they're all very, very experienced at this, and they
41 don't need to know what the board said in 1978 about a

5| particular sex abuse claimto figure out what position they're
6| taking in a nediation or how nmuch they want to ask for on a

7| particular claim

8 THE COURT: Let ne ask you one ot her question. And
9 1'lIl try to ask it a couple of different ways. | hear your

10| objection to going back thirty years, for |lack of a better

11| word, claimfiles and valuation of clains. | just don't know,
12| and you're going to know better than ne, whether there is a
13| relevant subset. |Is there a five-year period that woul d nake
14| sone sense that could be nore easily -- | nean, you're not --
15/ you could still argue it's not relevant when the rubber neets
16 the road. But is there a subset that you could identify or

17| suggest that would be responsive to the thought that they have
18 on the side?

19 MR, PLEVIN. | don't really think so Your Honor,

20| because if you're tal king about clains at a granul ar |evel,

21| you're looking at individual clainms. And what a particul ar

22| claimsettled for is not probative of what sonme unrel ated

23| different claimis worth. Because the clainms are different,
24| the circunstances are different, the insurance m ght be

25 different, the policies mght be different.

159
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THE COURT: | know.

MR. PLEVIN. The applicable |law m ght be different.

THE COURT: Yeah.

MR. PLEVIN. The attitude of the nediator m ght be
different. |If you' re concerned -- if you're in litigation
your valuation of the judge and your chances of success in a
trial mght be different.

THE COURT: Sure.

MR. PLEVIN. So how you woul d take the information
about one claimand use that as a basis to say, okay, now
you're going to do this and sone other claimlater --

THE COURT: | --

MR. PLEVIN. But there's also one other point, Your
Honor, is that in ny experience in these types of cases,

di scussion of the individual clainms is not typically how these

nmedi ati ons go forward. They go forward in bulk. The commttee
or the debtor makes a demand of X for the whole body of clains

and for a channeling injunction. And then the insurer responds
with an offer of Y. And then X and Y are at different

extrenes. And through the efforts of the nediator and the

parties, hopefully a deal gets done and they conme sonmewhere in

the m ddl e.
THE COURT: Yeah. |'mnot disagreeing with you that
any particular claim-- | nean, there's so nuch variation. M

instinct, and you're both going to disabuse ne of this is, that
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when you get into this, what you need are various touchstones,
right? You need reference point. There's not say that any one
is going to get you one hundred percent fromA to B, but you
need themin the sense that where are we tal king about twenty
bazillion dollars ere or three? And |I'mjust exploring whether
there is a -- whether there's a reasonable way to provide

sonet hing that would be a touchstone that wouldn't be thirty
years ago.

THE COURT: Well, so it's just way of --

MR. PLEVIN. And, well, just by way of exanple --

THE COURT: And nmaybe the answer is, well, go | ook at
what happens i n bankruptcy cases. Go | ook at the nunbers.
Maybe that's the answer.

MR PLEVIN. | was going to say, that is exactly where
| was goi ng.

THE COURT: Yeah.

MR. PLEVIN. So let nme just give you an exanple --

THE COURT: Sure.

MR. PLEVIN. -- since M. M. Burns raised it, the
Rochester case, which is still pending. R ght nowit's got
conpeting plans. There are, | think, four insurers, naybe

five. The debtor settled at one set of values. The commttee
objected. Al but one of the insurers then entered into
separate -- or additional settlenents. And the one settled --

one insurer who didn't settle proposed a plan and put forth
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what it was -- its offering as its contribution. This is all
public information. And the commttee knows how many cl ai ns
are agai nst each insurer's policy, what each insurer has
settled with or settled for or offered to pay. And they can do
a per claimant cal cul ati on based on that. They can do the sane
thing in every single bankruptcy case that's been resol ved.
They can do it in Canden for the deal that the debtor cut with
the insurers that the insurers claimis binding and that the
other side clains is not. So that's at |east a touchstone.

The parties mght have different views about whether that

t ouchst one shoul d be enforceable or not.

But that information is all out there. It's all out
there. And the very experienced |awers for the commttee and
t he debtor are aware of all of those values and all of those
cases goi ng back to the Diocese of Billings case and the
D ocese of Northern Al aska, whenever those took place in the
'90s or early 2000, up through the nore recent cases. They're
invol ved in these nediations. They know -- even though it's
not public, they know what's on the table between commttees
and debtors on the one hand and insurers on the other hand. So
t hey have those touchstones they don't need to get that
information fromour files to the extent it's even rel evant.

THE COURT: Ckay.

MR. PLEVIN. Your Honor, Unless you have any ot her

questions, | think --
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1 THE COURT: No. Thank you for your -- thank you for
2| your very hel pful answers.

3 MR. PLEVIN. Thank you.

4 THE COURT: | appreciate it. Ckay.

5 MR. SCHI AVONI:  Your Honor, if I could just be heard
6| very briefly.

7 THE COURT: Well, you didn't file anything. Do you

8 want to say yes or no?

9 MR. KAPLAN:  Your Honor, | think that's exactly what
10 you said. M. Schiavoni didn't file anything.

11 THE COURT: Ckay.

12 MR. KAPLAN: | think --

13 MR SCH AVONI: W did join, Your Honor, the brief.
14, We're on the brief.

15 MR. KAPLAN: They're on the brief, but we've -- |

16 nean, this is the problemwe' ve rai sed before, which is we

17| respect M. Plevin taking the lead on this. W have taken the
18| lead. He argued. We have argued. And this just sort of --
19 it's Your Honor's courtroom and Your Honor's decision. But we
20 would respectfully request that M. Plevin has represented the
21| insurer.
22 THE COURT: 1'mgoing to agree with you. Thank you
23| very nmuch.
24 MR, SCH AVONI :  Thank you, Your Honor
25 THE COURT: Thank you.
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MR. KAPLAN. Your Honor, just briefly, | saw Ms. Uetz
doing a hand thing. | don't knowif that was she had a -- |
don't want to --

THE COURT: Ckay. Okay. M. Uetz?

M5. UETZ: Thanks, Your Honor. Very briefly, just a
coupl e of points.

My recall is that the insurers filed a 2004 notion.
And when they did so, they didn't mnd the single proceeding,
one proceeding rule. It seens to ne only fair that if this
notion is granted and there's a production to the commtt ee,
that the debtor counted as well.

There's just one other point | would nmake. Your
Honor, M. Plevin made sone pretty sweeping statenents about
his view of the information that is inportant to nedi ation.
And | would submt that that's just it. It's his view

W have made clai mon behalf of the debtor that we are
pursuing the insurers and the adversary proceeding, as well we
hope to pursue a nedi ati on.

Candidly, had the commttee not filed a 2004 noti on,
t he debtor may have done so. So | just -- | want to -- | want
to express ny viewto the Court that nore is needed for
mediation | think that M. Plevin suggested. That's all |
wanted to say.

THE COURT: Ckay.

MS5. UETZ: Thank you, Your Honor.
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1 THE COURT: Ckay. Thank you so nuch. GCkay. Who
2| wants to talk for --
3 MR. KAPLAN:  Your Honor, given that | can't answer the
4| insurance specifics, | will save the parties the tinme of
5| deferring to ny -- M. Burns.
6 THE COURT: Ckay. Let ne give you a couple of
7| thoughts to flesh out a bit where | was going with M. Pl evin,
8| okay?
9 Ckay. Let nme begin with, you know, the pending
10 proceeding rule, I think, is going to be on the back of the
11| stove for a while, this case. So I'mnot -- |I'"mnot taking the
12| position that that you should, for all purposes, be forecl osed.
13| That's not the way I'mlooking at. And |I'm al so not accepting
14| as broadly as maybe M. Plevin would |like nme to the
15 inplications of the comnmttee intervening in the AP with an
16 | understanding that their discovery role was going to be |limted
17 or none. GCkay. That's in the sanme way that it's kind of
18| apples and oranges in terns of what you're doing in the AP and
19| what you mght do in the main case.
20 In the sanme way, it's kind of apples and oranges.
21| What kind of questions get asked at 2004 exam or what kind of
22| questions are litigation questions? And that's where | think
23] I'mdrawing a line here. | think there are sone things that
24| are -- that go generally to the kinds of what is the status of
25| the case, what are the assets, what are the liabilities, what
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do we have to work wth here that are nore nodest than sone of
the questions that you' re posing, which are great questions,
but in ny mnd they're nuch nore, you know, litigation take a
position because we're going to contest it kind of situations
whi ch include things |ike valuing of clains from X years ago.

So that's generally ny m ndset now, which is to say |
think this is also a noving target, that if | give you four or
five or six things here, it's not like you can't cone back in
two nonths and say, well, now where at this stage we need
sonmething else. 1'll hear that. But |I'mthinking it makes
sense to, for lack of a better word, stage this.

But let nme put the sanme question to you that | put to
M. Plevin, toward the end of his presentation, whichis, is
there a subset here of clains or clainms analysis that you can't
get just from|looking at the last five bankruptcy cases,
what ever they are? 1s there a subset that you think would be
rel evant over a reasonable period of time that m ght be a
little closer to what we're tal king about here that you think
shoul d be produced?

MR. BURNS: Your Honor, let nme answer that two ways.

THE COURT: Ckay.

MR. BURNS: Because there are really two questions.
The first question is what | would call the staging is, |
think, the termyou used. And then the second question is the

subset .
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Your Honor, with all due respect, and | do respect
you - -

THE COURT: You know what | say there, right? 1In ny
hunbl e opinion. And we're both lying, M. Burns. Ckay.

MR. BURNS: And, Your Honor, we have the experience of
being in these cases in a nunber of bankruptcies for the | ast
three or four years. W they have the experience of those
cases not resolving. They just haven't resolved. And | would
j ust suggest that public eneny nunber 1 in the cases not
resolving is what | call the bankruptcy holiday that the
insurers get. They get a holiday. They know they're not going
to pay clains for four or five years because the bankruptcy --
the courts are not going to push themto fulfill the obligation
that other litigants in other assets have.

Staging, there is a way of staging under the rules.
It's called a continuing obligation to produce docunents.
That's the stagi ng occasion by rules of just every subset.

Your Honor, it really goes to the nothing burger point
because | heard it a couple of tinmes, and | was aghast. But
one of the leading |awers for survivors is in court with us.
not hing burger in the clains file, nothing burger in the
reserves. California Wndow has been open for a while. The
California wi ndow has been closed for a while. Test case
nunmber 1 was scheduled to go to trial two weeks before the

bankruptcy filing. That's the Wodall of the case. Nothing
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burger. There's no clains filed on Wodall by these guys.
There's no clains. There's no reserve information set on
Whodall. It --

THE COURT: Are we talking a proper nane here for a
particular reason? | nean, isn't that confidential?

MR. BURNS: | don't think --

UNI DENTI FI ED SPEAKER: (I ndi scerni bl e).

THE COURT: GCh, okay. Al right. Thank you. o
ahead.

MR. BURNS: So as these approaches trial, they | ose
some of their confidentiality.

THE COURT: Ckay.

MR, BURNS: SO --

THE COURT: Well, you can tell you know nore about
this than | do. That kind of stopped nme in ny tracks for a
second. But you go ahead.

MR. BURNS: Your Honor, And we appreciate the concern.
And if I'd rather you called ne on it than I nmake --

THE COURT: Ckay. Well, especially if you can correct
nme, especially that.

MR. BURNS: Understood. A m stake.

THE COURT:  Sure.

MR. BURNS: There were cases that were proceedi ng
al ong before the bankruptcy was filed. W asked this board

docunent requests, Your Honor, because of the unbelievable --
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the not plausible answers fromthe insurance conpanies. |If we
just asked for the clains file and it's going to have not hi ng

t here, maybe sone version of the clains file that has nothing
there, | don't dispute that, |'ve seen it before, that's why we
asked for all the additional information, because we want the
clainms file.

THE COURT: Well, let ne just let nme pull this apart a
little bit, okay? Gkay. One aspect would be the clains files
for the clains that are relevant to this matter, right? 1Is the
next step cases that are otherw se pending in California as
opposed to just this case? |Is that is that the progression?

MR. BURNS: It would be, Your Honor, the clains file
relating to those other California clains.

THE COURT: Ckay.

MR. BURNS: There are cases around the country. But
Your Honor, frankly, that they haven't settled for the anount
that the California clains have settled for

THE COURT: Ckay.

MR. BURNS: There's a different valuation. But while
"' mon valuation, Your Honor, and the touchstones issue, the
short hand touchstone, earlier today, M. Schiavoni was talking
about hiring Brattle Goup and | think Casey |Isaac. Wat are
those folks being hired to do? They're being hired to | ook at
t hose touchstones. Your Honor, they're being hired to | ook at

other clainms to cone up with valuation figures for litigation.
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1| What we want is the valuation figures for their statutory

2| obligation to adjust these clains and set appropriate reserves
3| for these clains.

4 And so as a first step, Your Honor, getting the

5/ conplete set of clains docunents for the cases related to the
6| dioceses and the reserves workup --

7 THE COURT: For this case.

8 MR BURNS: -- for this case, you put your finger on
9 it, Your Honor. The underwiting files, maybe their response
10 to the underwiting files, they'll sign the docunment requests
11 that they just don't have any. And maybe we'll ask for a

12| deposition on that and see if that's the case. But

13| underwiting files, which seens |ike they should be there.

14 A second step woul d be the broader California

15| uni verse.

16 And the third step woul d be what happened in these

17| cases -- | think fifty-five cases were resolved back in '07.

18 We don't have all the information.

19 The insurers -- we want these cases resolved. W want
20| these cases to resolve by consensual solution. |It's our
21| experience that just going to nediation doesn't work. W have
22| to be pushing on the insurers to fulfill the obligations of
23| other assets, other litigants to litigate sone of these covered
24| issues or the case just won't -- it won't be resolved in
25| anything like an ordinary period of tine for a bankruptcy case.
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THE COURT: Ckay.

MR, BURNS: W are trying very hard, Your Honor, to
make it so this case works. W're at the end. The bankruptcy
plan is confirmed with everybody on board. But we've seen how
it hasn't worked that way over the |ast several cases. And
havi ng these tools available for us, they | ove using bankruptcy
tools in --

THE COURT: Well, they're not the only ones. That

auto-stay thing is pretty nice, you know? Debtors |ove that.

MR. BURNS: In these cases. | love being in
Bankruptcy Court. It was ny second choice of profession.
THE COURT: | need to take a m nute.

MR. BURNS: But what's good for the goose has to be
for the gander.

THE COURT: No, | nean, that whole idea that you're
going to step away for a mnute or two is hel pful on a bunch of
levels. So |I'mcertainly hearing you. | don't think it's -- |
woul d not infer anything inappropriate to the insurance
conpanies if they found a benefit in there too as far as that
goes. | know that you' re saying sonething broader than that.
And I"'mnot -- I"'mjust -- I'mhearing it, okay?

MR. BURNS: Ckay.

THE COURT: Ckay.

MR. BURNS: Thank you.

THE COURT: Al right. Thank you very nuch.
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MR. PLEVIN. Your Honor, very briefly.
THE COURT: Yeah, go ahead.
MR. PLEVIN. First of all, on that |ast point, the
insurers are not the ones who filed for bankruptcy.
THE COURT: | know.
MR. PLEVIN: We're here because the debtor did.
THE COURT: Well, | nean, there's an argunent that the

process hel ps everybody in a that's all cal mdown kind of way.

MR. PLEVIN. Right. But pointing the finger at us --

THE COURT: You know what? | --

MR. PLEVIN. Yeah. W didn't file the case.

Second, M. Burns in his |last remarks was very cl ear
that the reason the commttee wants this doesn't have anyt hi ng
to do with nediation. |It's beyond nediation. But that's --
medi ati on was the reason they filed a Rule 2004 appli cati on.
And the reason that they said you should grant it. And now
t hey' ve showed their true col ors.

He said he wants docunents fromrelating to clains
agai nst other dioceses. Wll, it seens to ne the proper place
to go ask for docunents regarding the D ocese of Santa Rosa is
i n Judge Novak's courtroom or the Archdi ocese of San Francisco
is in Judge Montali's courtroom et cetera. | don't think it's
appropriate for themto be fishing for that infornation here.

And then one | ast point, Your Honor, just about the

board mnutes. | was |ooking at Nunber 36 in their requests.
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And the board m nute requests are -- in the original
application are tied to the -- what the board said about the

Di ocese of Cakland. Wat | now perceive in the new broad
requests which Your Honor has no text and we have no text, is
that it's board mnutes wit |arge about, | guess, sexual abuse
clainms, period. That's not what they were asking for in their
ori ginal application.

And | think that shows the danger of allowng themto
change on the fly and to abandon the application and
essentially replace it with a newone in their reply brief, not
gi ve us or Your Honor, the actual text of the requests that
they're asking to propound. And | don't see how Your Honor
could can respond to that because you don't know what you're
bei ng asked to authorize. And I think they should go back and
do it again and file a new application. And if they want to
ask just six categories, put the six categories in and give
Your Honor and us an explanation of why they think they're
entitled to it under Rule 2004, because as | said at the
outset, it's got to be relevant, relevant to the reason for the
request. And they haven't done this with respect to the new
requests.

THE COURT: Ckay.

MR. PLEVIN. Thank you.

THE COURT: Thank you. Submtted?

MR. KAPLAN: Subm tted, Your Honor.
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THE COURT: Ckay. Thank you very much

Let ne give you sone thoughts. Wthout casting any
bl ame one way or the other, because these things frequently are
noving target, this one is a noving target, |I'mgoing to for
convenience -- and this is not to say that if sonmebody renewed
a request in a nonth or two, | wouldn't ook at it differently.
But for conveni ence today, |I'mgoing to drop down to what |
think is the last iteration of the request from M. Burns and
what | think is a sort of a response from M. Plevin.

Wth respect to what the docunents M. Plevin suggests
they will produce, | think that's fine. They're hel pful.
They' re not everything you want, but they're certainly hel pful.
So that will be done. And we can tal k about how long that wll
t ake.

| am-- things like the clains files and the reserve
wor ki ng papers and the underwriting, working backwards a bit,
| amdisinclined at this point -- well, first of all, | think
each of those arguably is nuch nore of a litigation question
than a 2004 what are the assets kind of question.

That having been said, | think there is sone
intell ectual bl eed-over between the idea that they wanted the
clainms and you wanted sonme things in their files. | think
there's some simlarities there. | amhard-pressed to think
that there's trenendous rel evance, as | understand it now,

bet ween what m ght have been a claimresolution in the early
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2000s and what you're going to be | ooking at now.
So | think -- | nmean, if sonebody wants to renew t hat
argunent at sonme point, I'Il listen to it. But for right now,

I|"mnot inclined to require the production of anything having
to do with the earlier periods as long as thirty years ago.

I"'minclined to entertain the request with respect to
the current clains files, the reserve working papers, and the
underwriting information, if any, wth respect to these cases.
|"mdisinclined to go further than that for now because, anong
ot her things, privacy concerns. And | know that people would
be diligent in redacting, but all we need is one slip-up and we
would be in a bad place. I'minclined to grant the request as
to those.

| do think that you're going to want to sit down with
M. Plevin and just make sure everybody is agreeing on what the
wording i s because this is a noving target. And that's not a
critigue because these things frequently are noving targets.
It's okay. But |I think we need a little precision on what you
nmean by clains files, the reserve working files, and the
underwiting information

I think with respect to this case, that is close
enough. And it's anal ogous to getting the clains fromtheir
perspective, okay? So | -- but | think you should work to just
give ne sone |anguage that is agreed to between you guys so

that we're tal king about the sane thing.
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And | think as to any other request, | think it's --
we're really getting into litigation positions that | think is
rarely a proper function for 2004. And | think there we are
getting a little bit closer to being concerned about the
commttee's role in the AP where they basically said, listen,
we're not going to be generating discovery. |'mnot holding
you to that exactly here, but | don't want to intrude on that
t oo nmuch

| do think that what we're tal king about here is
acceptabl e for current purposes. And things are going to
change. As you get closer to a nediation or other issues
bubble up to the surface, | wll hear this again. And [|']|
listen to people as to why the world is different now and |
shoul d do sonething el se. And/or when you get to the
medi ation, either the nmediator is going to tell you you' ve got
to do X, Y, and Z, and you guys have been through that dril
enough to know or it sounds like M. Plevin or maybe they both
confirmed sonething that | suspected, which is the judge role
at that point is fairly mninmal in terns of -- | nean, would I
take direction fromthe nediator? 1'd certainly listen if
there were comuni cation that, Judge, | think we need X, Y, and
Z and you can help with that. | think I1'd be inclined to
listen to it. | don't knowif that puts me in conflict with
Judge Silverstein. |If it does, |I'mprobably going to be

worried. But there you go.
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So | do think it's not that this can't be revisited,
but I think it's a fairly limted production nowis what's
appropriate. And | don't want to hear about depositions now.
We' || see about depositions down the road. Okay? |'mnot sure
that -- | don't think that they're going to be necessary
"clarify" anything that you're going to be getting. And to the
extent that they're depositions and the nore traditional sense,
they really are litigation vehicles that | think were we're
just not there yet. So that's ny ruling.

I f you guys can put your heads together about
appropriate wording for the three categories | suggested with
respect to this case, | think could be produced, | think I
can -- 1'll be happy to see your handiwork. And |I'l| approve
t hat, okay, subject to that being worked out. Al right?

Anyt hing el se for the good of the order?

Ch, you guys, |'mthinking about the bar date order.
And | promi se you that will be category 1, okay?

MR. KAPLAN. Thank you, Your Honor.

THE COURT: Al right. Thank you very nuch.

MS. UETZ: Your Honor, excuse ne. Sorry, sorry,
sorry.

THE COURT: Yeah, Yeah.

M5. UETZ: Just | knowit's late, so | just want to
rai se the subject of Alvarez responding to your questions and

see if we can't maybe set that for hearing or howyou'd like to
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proceed. Because | know we've -- M. ©More has been in the
hearing and is prepared to respond to you, but | recognize
it's -- so |l really didn"t -- next procedurally --

THE COURT: Yeah. | really need to get ready -- U

need to get ready for sonething at 1:30.

M5. UETZ: Sure. My we set it with Ms. Vann perhaps
for a date or sonething?

THE COURT: Well, let ne ask her a quick question,
okay?

S1: May we set it wwth Ms. Fand, perhaps for a date
or.

THE COURT: Let ne just ask her a quick question.
Ckay. M. Fand, how are we | ooking on the 22nd?

THE CLERK: We're pretty -- there's only three matters
so far set.

THE COURT: Al right. [1've got -- if anybody wants

to do the day before Thanksgiving, that's actually -- oddly

enough, that's a light calendar. If you would rather not do
it, then we can do it a little bit later. It's up to you
f ol ks.

M5. UETZ: Your Honor, M. Moore is on. And |'I]|
defer to him W wll have soneone from Fol ey here for that
hearing on that date --

THE COURT: Al right, the 22nd.

M5. UETZ: -- if he can make it. And | know he's on
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t he heari ng.

THE COURT: Al right.

M5. UETZ: So naybe he can say so.

MR. MOORE: Your Honor, it's --

THE COURT: Well, no. | nean, it's not as if you
can't do this by -- you can do it by Zoom

M5. UETZ: Sure.

MR. MOORE: That's fine, Your Honor.

THE COURT: Ckay. Al right. | appreciate it. W'll

see you then.

M5. UETZ: Thank you so nuch. Sorry for the

i nterruption.

THE COURT: Thank you. Gkay. No, no. Thanks very

much.

M5. UETZ: Thanks. Bye.

THE COURT: (kay. See you soon.

(Wher eupon t hese proceedi ngs were concl uded)
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