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MOTION TO WITHDRAW THE REFERENCE

Defendant American Home Assurance Company (“AHAC”) hereby moves for
withdrawal of the reference (“Motion”) of this adversary proceeding (“Adversary Proceeding”)
to the United States District Court for the Northern District of California (“Court”). This Motion
is made on the grounds that cause exists for withdrawal of the reference, AHAC has demanded a
jury trial and has not consented to final adjudication by the Bankruptcy Court, the proceeding is
non-core, and additional grounds for this relief as more fully set forth in the accompanying
Memorandum of Points and Authorities. The Motion is also based on the Notice, Memorandum
of Points and Authorities in support, the Declaration of Amy Klie and attached exhibits and the
papers and pleadings on file in this case, and such other evidence that may be presented to the
Court at the hearing, if any. WHEREFORE, AHAC respectfully requests the Court enter an order

withdrawing the reference and granting other such further relief as is just and proper.

Dated: March 21, 2024 NICOLAIDES FINK THORPE
MICHAELIDES SULLIVAN LLP

By: /s/ Alison V. Lippa

Amy P. Klie

Alison V. Lippa

Attorneys for Defendant

AMERICAN HOME ASSURANCE CO.
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For its Motion to Withdraw the Reference and Memorandum and Points of Authority in
Support Thereof, American Home Assurance Company (“AHAC”) adopts and incorporates the
arguments asserted by moving insurers, Pacific Indemnity Company, Insurance Company of
North America, Pacific Employers Insurance Company, Westchester Fire Insurance Company,
and Westport Insurance Corporation, f/k/a/ Employer’s Reinsurance Corporation (“Other Moving
Insurers”) in the adversary proceeding, The Roman Catholic Bishop of Oakland v. Pacific Indem.
et al., Case No. 23-04028 (“Coverage Action No. 23-04028”) in support of their successful
motion, pursuant to 28 U.S.C. § 157(d), Bankruptcy Rule 5011, and Local Bankruptcy Rule 5011-
2, to withdraw the reference from the Bankruptcy Court as set forth further herein.! Due to
substantial similarities between the procedural posture and the pleadings in Coverage Action No.
23-04028, and the instant adversary proceeding against AHAC (“AHAC Coverage Action”), the
arguments and authority cited in the Other Moving Insurers’ motion and the district court’s
reasoning in finding good cause to grant that motion apply with equal force with respect to the
AHAC Coverage Action, and for the identical reasons support removal of the AHAC Coverage
Action from the Bankruptcy Court.?

PRELIMINARY STATEMENT

AHAC is named in one of two adversary proceedings the Roman Catholic Bishop of
Oakland (“Diocese”) filed against its insurers, asserting claims for breach of contract and
declaratory relief in connection with more than 400 lawsuits brought pursuant to AB 218 of the
California Child Victims Act (“Underlying Lawsuits”). In Coverage Action No. 23-04028, the
Diocese asserts a right to defense and indemnity for the Underlying Lawsuits under primary,
umbrella, and excess policies issued to it between 1962 and 1987. In the AHAC Coverage Action,

the Diocese asserts a right to defense and indemnity for the Underlying Lawsuits under an excess

! Dkt. no. 188 in Adversary Proceeding Case No. 23-04028.

20n March 18, 2024, the Hon. Jacqueline Scott Corley of the U.S. District Court for the Northern District
of California, in Case Nos. 3:24-cv-00709-JSC and 3:24-cv-00711-JSC, issued an Order granting the two
pending motions to withdraw the reference in Coverage Action No. 23-04028 (“Order in Coverage Action
No. 23-04028”). See Declaration of Amy P. Klie In Support of Motion to Withdraw the Reference (“Klie
Decl.”) Ex. 13.
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liability policy AHAC issued to the Diocese for the policy period October 26, 1971 to October
26, 1974 (“AHAC Excess Policy”).?

The Underlying Lawsuits generally allege the Diocese knew of, ratified, and concealed
pervasive sexual abuse by clergy and personnel. Under fundamental principles of California
insurance law, an insurer is not liable for losses caused by willful acts of the insured or for injury
that is expected or intended. Thus, by their nature, both Coverage Action No. 23-04028 and the
AHAC Coverage Action require adjudication of disputed facts—including what the Diocese
knew about the abuse, when it knew it, and what it did (if anything) to protect children from
known abusers. While the insurers may be entitled to relief as a matter of law through dispositive
motions based on other policy provisions, the Diocese may only establish a right to coverage if
its conduct constituted an “accident” as required under California law, which is a matter of
disputed fact, subject to jury trial. As with Coverage Action No. 23-04028, the non-core nature
of the claims at issue, together with the certainty that the Diocese cannot prove its claims in the
AHAC Coverage Action without a jury trial, require withdrawing the reference from the
Bankruptcy Court so that this case can proceed in its proper forum — the District Court.

In the Diocese of Rockville Centre bankruptcy, three different district court judges, in
separate orders, granted insurers’ motions to withdraw the reference because the insurance
coverage claims were non-core and thus appropriately decided by the district court — even though
the policies were “collectively the ‘single largest’...asset of the estate. ” Roman Catholic Diocese
of Rockville Ctr. v. Arrowood Indem. Co., No. 20-CV-11011, 2021 WL 1978560, at *6 (S.D.N.Y.
May 17, 2021); see also Roman Catholic Diocese of Rockville Ctr., 634 B.R. 226,236 (S.D.N.Y.
2021) (observing that “the contracts at issue were entered into decades before the Diocese filed

its bankruptcy petition” and “[t]his alone usually means that the contract claims are non-core.”);

3 AHAC was reportedly named in a separate proceeding because the Diocese’s general bankruptcy counsel,
Foley & Lardner LLP, determined that, due to a conflict of interest, it is unable to represent the Diocese
in matters adverse to AHAC’s parent company, AIG, necessitating separate counsel for claims against
AHAC. The Diocese, however, maintains that Coverage Action No. 23-04028 and the AHAC Coverage
Action share “the same legal issues...pertaining to the Insurers’ obligations to confirm 1) coverage, 2)
defense, and 3) indemnity, with respect to the Underlying Lawsuits, pursuant to the respective insurance
policies applicable to each Insurer.” (See Dkt No. 19.)
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Roman Catholic Diocese of Rockville Ctr. v. Arrowwood Indem. Co. et al., No. 21-cv-7706
(S.D.N.Y. Oct. 18, 2021) [Dkt. No. 11] (“I agree with the reasoning set forth in Judges Caproni
and Cronan’s orders: ‘[B]ecause the Diocese’s claims...do not turn on bankruptcy laws, arose
before the bankruptcy petition was filed, are independent of the bankruptcy proceedings, and do
not fall under the [United States] Lines exception, the claims at issue are non-core.’”’). The same
reasoning applies here.

Withdrawing the reference also benefits the administration of the Bankruptcy Case. The
Bankruptcy Court’s central charge is to oversee the reorganization process and the formulation
of a plan of reorganization. In a complex Chapter 11 case like this, the bankruptcy judge’s
involvement in bringing about compromises of disputed plan terms through engagement with the
parties or communications with a mediator can be critical in developing consensus. It is essential
that the Bankruptcy Court retain the flexibility to do that without the distraction and conflicts—
legal and practical—that flow from concurrently presiding over this highly contentious insurance
coverage litigation. See 28 U.S.C. § 455(a).

Like those insurers in Coverage Action No. 23-04028 who moved to dismiss the Third
Amended Complaint in that action, AHAC has moved to dismiss the First Amended Complaint
(“FAC”) -- the operative pleading in the AHAC Coverage Action -- pursuant to Rule 12(b)(6).
Although AHAC maintains the FAC should be dismissed for failure to state a claim, efficiency is
best served by having the matter heard in the correct forum at the earliest possible opportunity.*
Other than the motion to dismiss, for which the Diocese’s response is stayed pending resolution
of the motions to withdraw the reference filed in Coverage Action No. 23-04028,° there has been
no significant activity in the AHAC Coverage Action. The Bankruptcy Court has not entered a

case management schedule, and the parties have not conducted any discovery.® Accordingly,

* The Hon. William J. Lafferty, who presides over the Coverage Action, knew that the moving insurers in
Coverage Action No. 23-04028 intended to bring this motion: “It doesn't surprise me that the insurers have
in mind a motion to withdraw the reference, and that is something that the reasons for that potentially go
way beyond this isn’t core.” See Klie Decl. Ex. 1 (Nov. 14 Tr. at 68:14-16). AHAC also advised the
Bankruptcy Court that it was similarly contemplating filing a motion to withdraw the reference in the
AHAC Coverage Action. Dkt. No. 21 at p. 3:2-3.

> Dkt. No. 24.

® See generally Dkt. No. 21.
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withdrawal of the reference should occur now, before the Bankruptcy Court has taken any
significant action or expends more time and judicial resources adjudicating non-core matters that
require a jury trial, over which the District Court must preside. Where, as here, a matter is a non-
core proceeding, and the defendant preserves its right to a jury trial and does not consent to one
in the bankruptcy court, withdrawal of the reference should be granted as a matter of law. Everett
v. Art Brand Studios, LLC, 556 B.R. 437, 445 (N.D. Cal. 2016).

Acknowledging in Coverage Action No. 23-04028 that “judicial efficiency would best be
served by withdrawal of the reference,”’ the District Court found good cause exists to grant the
Other Insurers’ motion to withdraw the reference on the identical grounds asserted below.®

BACKGROUND
2002 Legislation Created a One Year Revival Window for
Claims Involving Childhood Sexual Abuse.

In 2002, California passed a reviver statute that allowed individuals alleging childhood
sexual abuse to file civil lawsuits, regardless of when the abuse occurred, during a one-year period
starting January 1, 2003.° In 2005, after the one-year revival window closed, the Diocese entered
into a settlement with certain of its insurers relative to the 2002 revival window lawsuits. AHAC
was not a party to the settlement.

The 2019 California Child Victims Act Created a New Revival
Window for Claims Involving Childhood Sexual Abuse

In 2019, the California Legislature enacted AB 218, the California Child Victims Act (the

“CVA”), again reviving previously time-barred claims for sexual abuse and allowing a three-year

filing period that began on January 1, 2020 and closed on December 31, 2022.!° The CVA also

7Klie Decl. Ex. 13 at 5:24.

8 See Order in Coverage Action No. 23-04028 at 3:26-5:22, finding that judicial efficiency is served by
withdrawing the reference from bankruptcy court because the state law coverage claims are exclusively
non-core. Further, because the defendant insurers have demanded a jury trial and do not consent to
bankruptcy jurisdiction, the bankruptcy court cannot conduct a jury trial on the noncore claims.

? Cal. Civ. Proc. Code § 340.1 as amended by Stats. 2002, ch. 149, § 1, p. 752.

19 Cal. Civ. Proc. Code § 340.1(q).
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provides for potential recovery of treble damages in instances where abuse was the result of a
cover up.!!

As of May 4, 2023, approximately 332 lawsuits or demands were pending against the
Diocese pursuant to AB 218, brought by individuals who allege they were sexually abused by

12" According to the Diocese, this number has now

clergy and others associated with the Diocese.
increased to nearly 400 claims.!?
The Underlying Lawsuits Allege the Diocese was Knew of
Ongoing Sexual Abuse, Ratified it, and Covered it up.

The Underlying Lawsuits allege a pattern of intentional conduct by the Diocese. While
the causes of action are sometimes framed as negligent-supervision claims, the lead plaintiffs’
firms publicly maintain that the Diocese knew about the sexual abuse, ratified and/or authorized
it, refused to dismiss clergy who were known to be perpetrators, and shielded the perpetrators
from responsibility.'"* Plaintiffs’ counsel also claim that the Diocese knowingly refused to report
the sexual abuse to civil or criminal authorities.!> In the Underlying Lawsuits, moreover, many
plaintiffs seek treble damages based on allegations that the Diocese engaged in a cover up that
caused the abuse.

For example, the plaintiff in John Oak-4 Doe v. The Roman Catholic Bishop of Oakland,
No. RG20056654 (Sup. Ct. Alameda Cty. Mar. 2, 2020) alleges that the “sexual assaults
perpetrated upon the Plaintiff as a child...were the result of a ‘cover up’ or a ‘concerted effort to

299

hide evidence relating to child sexual assault’” in order to “conceal the sexually inappropriate

" 1d. § 340.1(b).

12 Decl. of Charles Moore, Case No. 23-40523 (“Bankruptcy Case”) [Dkt. No. 19 at § 84].

13 See Status Conference Statement for Bankruptcy Case [Dkt. No. 458] at 3.

4 Anderson & Associates, “Clergy Sexual Abuse in the Bay Area (Diocese of San Francisco, Oakland,
and San Jose),” (“Anderson Report,”), Klie Decl. Ex. 4, at p.13 (“The data collected suggests the patterns
and practices of Church officials, including the orchestration of an institutional cover-up of an enormous
magnitude. Perhaps most shocking among the discoveries is that some perpetrators were intentionally
transferred and retained in trusted positions with direct access to children even when they were known to
be abusers”).

> Id. (“[TThe Bay Area Dioceses, like many other dioceses and archdioceses, knew priests were
perpetrators that posed a significant danger to children. The sexual abuse of children has long been a crime
in California. However, Church officials chose and continue to keep the crimes hidden and allow its priests
continued and unfettered access to children.”).
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behavior” of a priest it employed. The plaintiff in John Doe 14 v. Doe 1, No. RG20066518 (Sup.
Ct. Alameda Cty. July 1, 2020) alleges that “[d]efendants ratified and authorized Perpetrator’s
child sexual abuse of plaintiff by ...actively shielding Perpetrator from responsibility for his
childhood sexual assault of Plaintiff and other minors...failing the acknowledge the existence of
other complaints against Perpetrator of childhood sexual assault on Plaintiff and minor...failing
to take steps to timely remove Perpetrator from the priesthood.”

Many of the complaints in the Underlying Lawsuits specifically allege that various clergy,
agents, or employees of the Diocese received yet ignored reports of sexual abuse. In John Oak-
9 Doe v. Doe 1 et al., No. RG20064221 (Sup. Ct. Alameda Cty. June 10, 2020), for example, the
plaintiff asserts that the Diocese “had reason to have been aware of [the perpetrator’s] wrongful
conduct at or about the time it was occurring” and, despite this knowledge “did not act effectively
to stop the sexual assaults on Plaintiff.” It is also alleged that the Bishop of the Diocese was
directly informed that priests under his direction were sexually abusing children. In this regard,
the plaintiff in John Doe 14 alleges that Cardinal Joseph Ratzinger wrote a letter in Latin to Bishop
John S. Cummins that it was “his duty to share” that allegations of sexual abuse had been reported
regarding a priest of the Diocese but stated that “your Excellency must not fail to provide [him]
with as much paternal care as possible.” The plaintiffs widely allege that, despite actual
knowledge of the criminal sexual misconduct that allegedly occurred, the Diocese chose to not
provide notice to authorities of the alleged abuse giving rise to the underlying complaints.'®

AHAC Reserved Rights with Respect to Coverage
for the Underlying Lawsuits

American Home issued coverage position letters, reserving rights with respect to coverage
for the Underlying Lawsuits under the AHAC Policy, including, among other things, the potential
application of California Insurance Code § 533 (“Section 533”), which prohibits insurance
coverage for an insured’s “willful acts,” and defenses based on the Diocese’s alleged knowledge

and concealment of abuse.

' AHAC acknowledges the Diocese’s right to vigorously defend itself in connection with those claims,
and understand that the Diocese has raised, or may raise, meritorious defenses. AHAC does not concede,
and has not concluded, that the Diocese is liable for any of the conduct alleged in any underlying complaint.
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The Diocese’s Coverage Actions.

In June 2023, the Diocese commenced Coverage Action No. 23-04028 against multiple
insurers that allegedly issued primary, umbrella, or excess liability insurance policies to the
Diocese between the 1960s and 1980s, asserting that the insurers had duties to defend and
indemnify the Diocese for the Underlying Lawsuits. Two months later, the Diocese commenced
the AHAC Coverage Action, asserting a right to defense and indemnity for the Underlying
Lawsuits under the AHAC Excess Policy, which provides excess liability coverage to the Diocese
for the policy period October 26, 1971 to October 26, 1974.'7  While the factual allegations and
causes of action are the same in both coverage actions, the Diocese initiated a separate proceeding
against AHAC because the Diocese’s general bankruptcy counsel, Foley & Lardner LLP, is
unable to represent it in matters adverse to AHAC’s parent company, AIG, necessitating separate
counsel.

The Diocese filed its initial Complaint against AHAC in August 2023, around the time
the insurers in Coverage Action No. 23-04028 moved to dismiss the First Amended Complaint in
that action. The Diocese stipulated to extend AHAC’s time to respond while the motions to

18 After the other insurers’ motions to

dismiss in Coverage Action No. 23-04028 were pending.
dismiss were granted, the Diocese sought and was granted leave to amend its complaints in both
Coverage Action No. 23-04028 and the AHAC Coverage Action.'"” On December 19, 2023, the
Diocese filed its First Amended Complaint (“FAC”) in the AHAC Coverage Action “to address
the issues raised on the motions to dismiss and the Court’s order in the Debtor’s companion case
No. 23-04028 WJL.”?® On January 12, 2024, after identifying certain deficiencies in its Second
Amended Complaint in Coverage Action No. 23-04028, the Diocese filed a Third Amended
Complaint (“TAC”), which is currently the operative pleading in that Action.?!

111

17 Lexington Insurance Company, which is also a member company of AIG, was also originally named in
the AHAC Coverage Action, but was subsequently voluntarily dismissed without prejudice.

'8 Dkt. Nos. 5 and 8.

19 Dkt. Order, November 14, 2023.

2 FAC at 410.

2! Coverage Action No. 23-04028 Dkt. No. 163).
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The allegations in the FAC and TAC are substantially similar. Paragraphs 11 through 16
of the FAC correspond to paragraphs 25 through 30 of the TAC; paragraphs 17, and 19 through
29 of the FAC correspond with paragraphs 32, and 34 through 46 of the TAC; and paragraphs 32
through 39 of the FAC correspond with paragraphs 48 through 55 of the TAC.?

Notwithstanding the Bankruptcy Court’s ruling on the prior motion to dismiss in Coverage
Action No. 23-04028, the TAC and FAC continue to use similar boilerplate language, which fails
to state any alleged facts, policy provisions, or other allegations that might demonstrate
entitlement to relief. While the Diocese asserts it has been named in complaints alleging sexual
abuse of children, the FAC does not identify any case as having gone undefended, went to
judgment, or for which defense or indemnity is owing.?

In early February 2024, all but two insurers in Coverage Action No. 23-04028 moved to
dismiss the TAC pursuant to Federal Rule of Civil Procedure 12(b)(6) and Bankruptcy Rule
7012.%*  Separately, AHAC moved to dismiss the FAC in the AHAC Coverage Action on the
same grounds. Although AHAC’s motion is noticed to be heard on March 27, 2024, the
Bankruptcy Court has indicated that, due to the motions to withdraw the reference filed in
Coverage Action No. 23-04028, it does not intend to hear AHAC’s motion to dismiss as
scheduled.”> American Home’s motion to dismiss will thus not be heard by the Bankruptcy Court
unless the motions to withdraw the reference are denied.

Apart from AHAC’s pending challenge to the sufficiency of the Diocese’s pleading in the
FAC, there have been no significant developments, and the AHAC Coverage Action remains in
its early stages. The Bankruptcy Court has not issued a case management schedule, and the parties
have not conducted any discovery. Indeed, at a November 14 hearing in Coverage Action No.

23-04028, the Bankruptcy Court postponed setting such deadlines because “[i]f the reference

22 See FAC, Coverage Action No. 23-04037 Dkt. No. 13; TAC, Coverage Action No. 23-04028 Dkt. No.
163.

2 See id. 9 26.

24 See CIGA Second Motion to Dismiss, Adv Dkt. No. 167; Pacific Insurers Motion to Dismiss Adversary
Proceeding, Adv. Adv. Case No. 23-04028, Dkt. No. 175; Motion to Dismiss Third Amended Complaint,
Case No. 23-04028, Dkt. No. 173 (U.S. Fire joining with other excess and umbrella insurer Defendants).

5 See Klie Decl. Ex. 3 (Feb. 12,2024 Tr. at 30:11-31:9.)
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were withdrawn, the district court would simply rethink all of them” and so “we have to hold
those [deadlines] for a while until we know what the district court’s up to.”?®
STATUTORY FRAMEWORK

Bankruptcy court jurisdiction is statutorily based. In re Wilshire Courtyard, 729 F.3d
1279, 1284 (9th Cir. 2013). Under 28 U.S.C. § 1334(b), district courts have original jurisdiction
of “all civil proceedings arising under title 11, or arising in or related to cases under title 11.”
Under 28 U.S.C. § 157(a), each district court may provide that any case under title 11 shall be
referred to the bankruptcy judges for the district. But 28 U.S.C. § 157(d) provides that a district

court may withdraw cases so referred:

The district court may withdraw, in whole or in part, any case
or proceeding referred under this section, on its own motion
or on timely motion of any party, for cause shown. The
district court shall, on timely notice of a party, so withdraw
a proceeding if the court determines that resolution of the
proceeding requires consideration of both title 11 and other
laws of the United States regulating organizations or
activities affecting interstate commerce.

In deciding whether to withdraw a case, a district court should consider “the efficient use of
judicial resources, delay and costs to the parties, uniformity of bankruptcy administration, the
prevention of forum shopping, and other related factors.” Security Farms v. Int’l Bhd. of
Teamsters, 124 F.3d 999, 1008 (9th Cir. 1997) (citing Orion Pictures Corp. v. Showtime
Networks, 4 F.3d 1095, 1101 (2d Cir. 1993), cert. dismissed, 511 U.S. 1026 (1994). Courts in the
Ninth Circuit have also identified a list of additional considerations for use when evaluating a
motion to withdraw the reference: (1) whether the claim is core or non-core; (2) whether the claim
is legal or equitable; (3) whether the claim is triable by a jury; and (4) conservation of estate and
non-Diocese resources. See, e.g., In re ComUnity Lending, Inc., No. C 08-00201, 2008 WL
11410087, at *2 (N.D. Cal. June 5, 2008).

Here, all of these factors compel withdrawal.?” For the reasons detailed more fully below,

withdrawal is, therefore, proper as to the AHAC Coverage Action.

%6 See Klie Decl. Ex. 1 (Nov. 14, 2023 Tr. at 69:18-70:2.)
27 Additionally, this motion is timely, having been filed before the time has run for AHAC (which has
moved to dismiss) to answer the FAC, and before the Diocese has filed a response to AHAC’s motion to
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ARGUMENT

The reference of the AHAC Coverage Action should be withdrawn from the Bankruptcy
Court to the District Court. The Diocese’s claims are independent of its ability to reorganize, they
are non-core, and are triable by a jury. See Stern v. Marshall, 564 U.S. 462 (2011) (holding that
bankruptcy court may not issue a final judgment or conduct a jury trial). Indeed, nationally,
several district courts have withdrawn the reference for insurance-coverage disputes in other
diocesan bankruptcies, where, as here, questions of state law and factual issues triable by a jury
predominate.?®

In cases where non-core claims “completely overwhelm claims that can be finally
adjudicated in Bankruptcy Court, the matter is more likely to eventually come before [the District]
Court and efficiency is best served by having the matter heard in the correct forum at the earliest
possible opportunity.” In re Cachet Fin. Servs., 2023 WL 4752048, at *6 (C.D. Cal. July 24,
2023) (quoting Everett, 556 B.R. at 445) (emphasis added). While Local Bankruptcy Rule 9015-
2(b) allows the Bankruptcy Court to address pretrial matters before withdrawal, it was not
intended to be applied in non-core cases like this, where the net result of delaying withdrawal
requires substantial duplication of effort by the Bankruptcy and District Courts. See, e.g., Gens
v. Colonial Sav., F.A., No. 11-CV-05526 RMW, 2012 WL 993713, at *2 (N.D. Cal. Mar. 23,

2012) (“[d]enying withdrawal in the pre-trial stages of a non-core proceeding only to accept it on

dismiss. A motion to withdraw the reference under 28 U.S.C. § 157(d) is timely if it is made “as promptly
as possible in light of the developments in the bankruptcy proceeding.” In re Vestavia Hills, Ltd., 630 B.R.
816, 851 (S.D. Cal. 2021) (citation and internal quotation marks omitted); see also Transcon. Refrigerated
Lines, Inc. v. New Prime, Inc., 2013 WL 5937963, *3 (M.D. Pa. Nov. 5, 2013) (observing the bankruptcy
code provides “no bright line rule” regarding when a motion to withdraw the reference must be filed); /n
re Salazar, No. 11CV2792 L BLM, 2012 WL 280759, at *2 (S.D. Cal. Jan. 31, 2012) (granting motion to
withdraw reference and stating “[t]he Court finds no basis to suggest that the motion for withdrawal of the
reference [filed in the week following movant’s answer] was not promptly made”). Because this suit is
still in its infancy, this motion is timely.

8 See, e.g., In re Diocese of Duluth, No. 16-ap-05012, 2017 WL 3037412, at *3 (D. Minn. July 18, 2017
(granting insurers’ motion to withdraw the reference because “judicial efficiency [would] be promoted by
withdrawing the reference”); In re Archdiocese of Milwaukee, No. 13-C-58,2013 WL 660018, at *1 (E.D.
Wis. Feb. 22, 2013 (granting insurer’s motion to withdraw the reference because the insurance coverage
issues were “separate and distinct” and doing so avoided “lengthy and largely duplicative proceedings in
the bankruptcy court”). In the bulk of the other diocesan bankruptcies, the adversary actions were stayed.
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a later date for the purpose of hearing the jury trial or reviewing the bankruptcy court’s findings
would unnecessarily consume judicial resources”).

Further, where “[a] defendant has preserved [its] right to a jury trial and does not consent
to a jury trial in the bankruptcy court, the defendant has shown cause for withdrawal of the
reference.” See In re EPD Investment Co., LLC, 594 B.R. 423, 425-26 (C.D. Cal. 2018). The
failure to withdraw the reference in violation of a party’s “right under the Seventh Amendment
to a jury trial...is an abuse of discretion.” In re Cinematronics, 916 F.2d 1444, 1451 (9th Cir.
1990) (reversing district court’s denial of motion to withdraw the reference).

A. The AHAC Coverage Action Involves Non-Core Claims.

Cause for withdrawal exists because the claims alleged in the AHAC Coverage Action are
not core to the bankruptcy case and do not relate to any claims that may arise under bankruptcy
law. See Security Farms, 124 F.3d at 1008-09 (holding that withdrawal was proper where non-
core issues predominated in a labor dispute under state law).?’ “Core” proceedings consist of all
actions “arising under” Title 11 and also those “arising in”” a case under Title 11. Stern, 564 U.S.
at 473 (citing 28 U.S.C. § 1334). Section 157(b)(2) contains a non-exhaustive list of core
bankruptcy proceedings; an insurance coverage dispute about the interpretation of previous non-
bankruptcy settlement agreements is not among them.

The Diocese’s FAC alleges a cause of action against American Home for breach of
contract under the AHAC Policy pursuant to substantive state law as applied to the underlying
individual tort claims. A breach of contract action like this one is clearly not “core” to the
bankruptcy action. See In re Castlerock, 781 F.2d 159, 162 (9th Cir. 1986); see also In re Gurga,
176 B.R. 196, 199 (B.A.P. 9th Cir. 1994) (“Breach of contract actions are noncore claims”); /n re
Cinematronics, Inc., 916 F.2d at 1450 (“state law contract claims...should still not be deemed
core”). And courts regularly find insurance coverage actions are not “core” proceedings. In re
GACN, Inc., 555 B.R. 684, 698 (B.A.P. 9th Cir. 2016) (declaratory relief action filed by Chapter

11 debtor against its insurer was not a core proceeding because it “solely concern[ed] the parties’

¥ See also Klie Decl. Ex. 2, July 18 Tr. at 40:10-19 (Bankruptcy Court inquiring why breach of contract
action for insurance coverage would not at least be partly non-core).
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rights and liabilities under a prepetition insurance contract™); In re Cachet Financial Servs., 2023
WL 4752048 at *4 (debtor’s coverage claims against insurance company were “exclusively non-
core...not related to any claims that may arise under bankruptcy law); In re G—I Holdings, Inc.,
278 B.R. 376, 382 (Bankr. D.N.J. 2002) (observing that an insurance coverage action “bears no
resemblance” to a core proceeding).

In the FAC, the Diocese erroneously asserts that breach-of-contract insurance coverage

O Nor can it.

actions are “core,” but provides no explanation for why it takes this position.’
Indeed, the Bankruptcy Court has observed, and the Diocese has previously acknowledged, that
the Diocese claims against the insurers are non-core.>! In Everett v. Art Brand Studios, LLC, the
court granted a motion for withdrawal of the reference because the claims at issue were non-core
and did not depend upon the bankruptcy laws for their existence, but were instead California
common-law claims that could have been brought in state court or federal district court. See 556
B.R. 437, 443-446 (N.D. Cal. 2016). The same should happen here.

Although the Diocese’s recovery under the policies at issue may increase the value of its
estate in the bankruptcy case, this alone does not render the claims in the FAC “core.” The
economic effect that a claim may have on the bankruptcy estate has no bearing on the analysis.
In In re Tamalpais Bancorp, the district court noted that even claims that have “a profound impact
on the bankruptcy proceedings” are non-core if they could have been brought in the absence of a
bankruptcy case. 451 B.R. 6, 11 (N.D. Cal. 2011); see also Longview Power, LLC v. First Am.
Title Ins. Co. (In re Longview Power, LLC), 515 B.R. 107, 115 (Bankr. D. Del. 2014) (holding a

coverage dispute to be non-core and stating “[t]he bottom line is that the coverage dispute

3% See FAC 9 2. Notably, this allegation has remained unchanged since the filing of the Diocese’s initial
complaints in both coverage actions, even though the Bankruptcy Court observed during the November
14, 2023 hearing on the motion to dismiss in Coverage Action No. 23-04028 that the Diocese “also
allege[s] that all these matters are core under 28 U.S.C. 157(b), but there's not much elaboration as to what
little part of 157(b) might render these things core.” See Klie Decl. Ex. 1 (Nov. 14, 2023 Tr. at 53:25-
54:3).

31 See Klie Decl. Ex. 2 (July 18, 2023 Tr. at 40:10-19) (“Court: As I understand the complaint, it’s a
complaint re dec relief, re coverage, and it’s a complaint for breach of contract. Right? I mean, part of
that’s noncore theoretically. Anybody have a position yet as to whether I’m going to enter final orders on
this? [Diocese’s counsel]: Your Honor, I think the insurers have typically in cases like this argued that it
is non-core. Court: Yeah. Well, part of it is, right, at least? [Diocese’s counsel]: Right.”).
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implicates state law rights and defenses.”); In re Stone & Webster, Inc., 367 B.R. 523,527 (Bankr.
D. Del. 2007) (“the economic effect that a claim may have on the bankruptcy estate...has no
bearing on the core/non-core dichotomy.”)

It is, moreover, unnecessary to resolve the AHAC Coverage Action for the Diocese to
reorganize and confirm a plan. Basic principles of bankruptcy law direct that a party’s rights
under a contract are what they are, and pass through bankruptcy in their entirety unimpaired.*?
Under the circumstances, there is no reason for maintaining the Diocese’s coverage disputes in
Bankruptcy Court.

B. Jury Trial Issues Predominate, So the District Court Must Preside Over the

Coverage Action.

AHAC has aright to a jury trial to determine issues bearing on coverage. California courts
have repeatedly held “there is a right to a jury in declaratory relief actions involving insurance
coverage disputes.” Entin v. Superior Ct., 208 Cal. App. 4th 770, 778 (2012) (citing cases); see
also Century Sur. Co. v. Saidian, No. CV 12-7428 SS, 2016 WL 6440140, at *12 (C.D. Cal. Mar.
16, 2016) (holding same and applying California law). As with Coverage Action No. 23-04028,
the jury-trial issues that predominate the AHAC Coverage Action, and the likelihood that the
Diocese cannot establish insurance coverage without a jury trial, requires withdrawing the
reference so that this case can proceed in its proper forum. See Holmes v. Grubman, 315
F.Supp.2d 1376, 1381 (M.D. Ga. 2004) (granting motion to withdraw the reference where “a jury
trial in the district court is the likely outcome of this matter”); In re Appleseed’s Intermediate

Holdings, LLC, 2011 WL 6293251, at *2 (D. Del. Dec. 15, 2011) (granting motion to withdraw

32 This well-recognized principle takes a number of forms, including the requirement that contracts be
assumed cum onere (meaning with an existing charge, easement, restriction, or other burden) or not at all
and the restriction on a debtor’s ability to modify non-executory contracts to increase the obligations of
non-debtor contract counterparties See, e.g. 3 Levin and Sommer, COLLIER ON BANKRUPTCY 9 365.03[3]
(16th ed. 2023) (“An executory contract may not be assumed in part and rejected in part. The trustee must
either assume the entire contract, cum onere, or reject the entire contract, shedding obligations as well as
benefits.”). Indeed, it has been well-settled law for decades that “if a debtor elects to assume an executory
contract or unexpired lease, it must assume the entire contract or lease cum onere...[they] may not assume
only a favorable portion...and reject or avoid an unfavorable portion.” In re David Orgell, Inc., 117 B.R.
574, 575-76 (Bankr. C.D. Cal. 1990) (citing inter alia Thompson v. Texas Mexican Railway Co., 328 U.S.
134, 141 (1946)).
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the reference following consideration of “whether defendants are entitled to a jury trial and, if so,
whether the trial is likely”).

The Diocese’s claims for insurance coverage involve numerous factual issues triable by a
jury. There are, for example, significant issues of fact regarding the allegations of abuse and
cover-up, including whether the Diocese knew that the alleged perpetrators had committed acts
of sexual abuse or were substantially certain to commit such acts. The plaintiffs in the Underlying
Lawsuits contend that the Diocese knew about widespread sexual abuse, ratified it, and covered
it up. Their allegations have, moreover, been corroborated by reports compiled by the plaintiff
firms and numerous other sources.*

To the extent the Diocese concealed molestation and failed to take steps to timely remove
perpetrators of abuse, California Insurance Code Section 533, which prohibits coverage for loss
caused by willful acts of the insured, applies. In Coit Drapery Cleaners, Inc. v. Sequoia Ins. Co.,
14 Cal. App. 4th 1595 (1993), California appellate court, addressing an appeal from a jury trial in

the coverage action, held that Section 533 precluded coverage for both the misconduct of the

3 See, e.g., Klie Decl. Ex. 4 (Anderson Report); Ex. 5 (The Zaklin Law Firm, Priests Accused of Abuse
in Diocese of Oakland); Klie Ex. 6 (Rachel Swan, “He Spent 17 Years as a Priest in Exile. His Final Act:
A Scorching ‘Farewell Letter’ to the Catholic Church,” San Francisco Chronicle, July 26, 2022 (former
priest alleges that the Diocese was told about and ignored evidence of child sexual abuse by its priests);
Klie Decl. Ex. 7 (John Simerman, “Former East Bay Priest Now at Center of Vatican Clergy Abuse
Controversy,” Contra Costa Times, Apr. 9, 2010 (allegations of child sexual abuse were allegedly reported
to Diocese and accused priest was not removed for years); Klie Decl. Ex. 8 (Kiley Russell, “Diocese of
Oakland files for bankruptcy in wake of hundreds of sex abuse lawsuits,” Bay City News Service, May 8,
2023 (attorney Jennifer Stein describing the Diocese of Oakland bankruptcy filing as “another stab at
hiding information regarding perpetrators and the crimes committed by and through the church...for the
benefit of the church at the expense of those who have been seriously harmed as children.”); Klie Decl.
Ex. 9 (Julianna Barbassa, “7 Sue Diocese of Oakland over alleged sex abuse Church defrocked priest 3
years after he pled guilty to child molestation,” Associated Press, August 20, 2010 (attorney Jeff Anderson
stating that “Oakland Bishop John C. Cummins and other church officials knew there were multiple
allegations of abuse against [a priest in the Diocese of Oakland], and did nothing to prevent the priest from
continuing to access children); Klie Decl. Ex. 10 (Brandon Bailey, “Abuse Claims Blame Church Officials,’
Mercury News, Dec. 29, 2003 (former Oakland Bishop Floyd Begin met with parishioners who claimed
priest sexually molested children and priest was reassigned to other parishes where is accused of
committing additional child sex crimes); Klie Decl. Ex. 11 (Brooke Donald et al., “Letter Shows Pope
Benedict Blocked Priest’s Defrocking in 1985,” San Bernadino Sun, Apr. 9, 2010 (correspondence
between then-Cardinal Joseph Ratzenberger (future Pope Benedict XVI) and Diocese of Oakland officials
recommended waiting to remove priest accused of child sex crimes from service); Klie Decl. Ex. 12 (Yomi
S. Wronge, “Ex-Priest Pleads Guilty to Sex Charge,” San Jose Mercury News, Dec. 7, 2002 (victim of
Diocese of Oakland priest who pled guilty to felony child sex crime alleges that perpetrator was allowed
to remain in the ministry “even after it was known that he was a pedophile”).
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insured company’s president, who sexually harassed a female employee, as well as for the insured
company where company executives and officers were found to have “allow[ed], condon[ed], and
ratif[ied] such intentional conduct as a matter of corporate policy.” Id. at 1609-13. In support of
its holding, the Coit Drapery court noted the strong public policy purpose embodied in Section
533 would be undermined if a corporation could recover insurance proceeds after knowingly
allowing willful sexual misconduct. Id. at 1606-1607 (observing that the “acts of sexual
harassment alleged [were], by their very nature, intentional and wrongful” and it would violate
public policy “to allow a wrongdoer...to shift the loss resulting from such an unlawful corporate
practice to an insurer”). To the extent the Diocese can be said to have ratified sexual abuse, the
same reasoning applies in the instant case.

Additionally, the AHAC Policy covers injuries only if they are caused by an occurrence,
meaning an accident, which California courts construe to mean “an event or consequence that is
unexpected, unforeseen or unintended.” See Liberty Surplus Ins. Corp. v. Ledesma & Meyer
Constr. Co., 5 Cal.5th 216, 229-230 (2018) (unless employer expected employee’s conduct,
employer’s negligent supervision of employee who molested student constitutes “accident” as
that term is used in general liability policy’s “occurrence” definition).

While couched in terms of negligent supervision, the Underlying Lawsuits generally
allege that the Diocese knew about the sexual abuse, and ratified and/or authorized it, while
refusing to dismiss and shielding known perpetrators from responsibility, and refusing to report
sexual abuse to civil or criminal authorities.** Many of the underlying complaints further assert
that the Diocese covered up reports of sexual abuse.*> Under the circumstances, there are triable
issues of fact regarding whether, and to what extent, the losses at issue in the Underlying Lawsuits
are attributable to an accident. See, e.g., Cincinnati Ins. Co. v. Oblates of St. Francis de Sales,
Inc., 2010 WL 3610451, *4, 9 22 (Ohio Ct. App. Sep. 17, 2010) (expected or intended exclusion

applied where evidence supported conclusion that sexually abusive priest would continue to

3% See also Klie Decl. Ex. 4, Anderson Report at p.13 (discussing “patterns and practices” of Church
officials, including the “orchestration of an institutional cover-up of an enormous magnitude”).

3> AHAC makes no conclusion regarding the Diocese’s defenses to these claims or whether it is liable for
any of the conduct alleged in any particular underlying complaint.
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assault boys in his care unless supervised and undergoing continued therapy, and insured religious
order knowingly failed to provide supervision for three-year period during which abuse
occurred).>®

When seeking coverage, moreover, the insured bears the initial burden of proving that an
accident occurred. See Royal Globe Ins. Co. v. Whitaker, 181 Cal. App. 3d 532, 537 (1986)
(insured has the burden to show that an “accident” not “expected” or “intended” occurred); see
also Weatherman v. State Farm Ins. Co., No. C 96-1975 MHP, 1997 WL 33804, at *4 (N.D. Cal.
Jan. 10, 1997) (“[I]t is the insured’s burden to show that he or she comes within [the] definition”
of an “accident.”) (quoting Royal Globe). Such factual issues are decided by the jury, and then
the Court makes a legal determination regarding coverage based on the facts. See Mellinger v.
Ticor Title Ins. Co. of California, 93 Cal. App. 4th 691, 695 (2001) (discussing questions of fact
and questions of law in insurance coverage actions); see also Manneh v. Iverness Med.
Innovations, Inc., 2011 WL 662765, at *3 (S.D. Cal. Feb. 11, 2011) (the court has “only limited
discretion” when a jury trial has been requested and “that discretion...must, wherever possible, be
exercised to preserve a jury trial.”) (citations and internal quotation marks omitted); Patterson v.
Insurance Co. of North America, 6 Cal.App.3d 310, 315 (1970) (a party is entitled to a jury trial
as a matter of right where a declaratory relief claim “is in effect used as a substitute for an action
at law for breach of contract™).

Given the Diocese’s burden of proof, a controversy presently exists over whether the
Diocese can establish that it did not expect or intend the harm alleged in the Underlying Lawsuits.
First, to date, the Diocese has refused to provide basic information to AHAC — let alone
information sufficient to satisfy its burden as to the specific actions for which it seeks coverage.
Absent evidence to the contrary, it is reasonable to conclude that facts sufficient for the Diocese

to establish coverage for any of abuse claims may not exist. Second, the complaints in the

3¢ Along similar lines, California courts also recognize that an insured may be precluded from coverage,
based on an expected or intended injury exclusion, where the insured willfully fails to take action to
prevent further injury or harm. See, e.g., Swiss Re Int’l SE v. Comac Invs., Inc., 212 F. Supp. 3d 797, 807
(N.D. Cal. 2016) (finding no duty to defend or indemnify general contractor accused of willfully
concealing defective work to avoid the cost of repairs).
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Underlying Lawsuits allege, and it has been widely reported that the Diocese, pursuant to Canon
Law, has historically known about and actively concealed sexual abuse perpetrated by priests and
other church employees.>” Under the circumstances, the evidence may show that the Diocese
indeed expected some — if not all — of the sexual abuse alleged in the underlying actions.

In short, determinations regarding the Diocese’s knowledge and/or ratification of the
alleged sexual abuse present triable jury issues that are essential to assessing insurance coverage
for the individual claims. And a jury trial cannot be held in the Bankruptcy Court on the above-
referenced issues because not all parties have consented to this. See 28 U.S.C. § 157(e).

C. Article IIT of the U.S. Constitution Prohibits the Bankruptcy Court from

Deciding this Action.

The Bankruptcy Court cannot enter a final decision on the state-law claims alleged in the
Diocese’s FAC. Article III prevents Congress from “withdraw[ing] from [Article III] judicial
cognizance any matter which, from its nature, is the subject of a suit at the common law, or in
equity, or admiralty.” Stern v. Marshall, 564 U.S. 462, 467 (2011) (quoting Murray’s Lessee v.
Hoboken Land & Improvement Co., 59 U.S. 272, 284 (1856). Disputes over state-created private
rights lie at the center of Article III adjudication. Northern Pipeline Constr. Co. v. Marathon
Pipe Line Co., 458 U.S. 50, 60 (1982) (plurality opinion). A private right is one involving “the
liability of one individual to another under the law as defined.” Stern, 564 U.S. at 489 (citation
and internal quotation marks omitted). The resolution of disputes regarding such rights “may
[not] be removed from the jurisdiction of Article III courts” without the parties’ consent. Exec.
Benefits Ins. Agency v. Arkison, 573 U.S. 25,32 (2014).3

There are only three instances where a bankruptcy court may adjudicate a claim to finality,
none of which are present here: (1) if the claim involves a public right; (2) if the process of

adjudicating the creditor’s proof of claim would necessarily resolve a counterclaim; or (3) if the

37 Klie Decl. Ex. 4.

38 In particular, contract disputes, like the AHAC Coverage Action, are private-right disputes. Northern
Pipeline, 458 U.S. at 71. Bankruptcy judges lack the constitutional authority to enter final judgments on
these state-law claims. Stern, 564 U.S. at 469. Absent knowing and voluntary consent by the parties, an
Article IIT court must decide such claims. Wellness Int’l Network, Ltd. v. Sharif, 575 U.S. 665, 669 (2015).
AHAC has not granted such consent in this action.
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parties consent to final adjudication by the bankruptcy court. Stern, 564 U.S. at 478-82, 488-9.
The claims alleged against AHAC do not implicate any public right because they are disputes at
common law or equity regarding contract interpretation. See, e.g., Id. at 478-82. There is no
counterclaim to be adjudicated in the Bankruptcy Court and AHAC has not filed a proof of claim.
And since AHAC has not consented to final adjudication by the Bankruptcy Court, only the
District Court can preside over the claims alleged in the FAC.

D. The Claims in the AHAC Coverage Action are Legal in Nature.

The reference should also be withdrawn because the claims in the AHAC Coverage Action
are legal claims. “[I]t would be difficult to conceive of an action of a more traditionally legal
character” than “an action on a debt allegedly due under a contract.” Dairy Queen, Inc. v. Wood,
369 U.S. 469,477 (1962). Although the Diocese seeks a declaration that AHAC issued insurance
policies and owes monetary damages for alleged breaches under those agreements, the claims are
legal in nature — that the action “is in form a declaratory judgment case should not obscure the
essentially legal nature of the action.” Simler v. Conner, 372 U.S. 221, 223 (1963); see also
Roman Catholic Diocese of Rockville Ctr., 2021 WL 1978560, at *4 n.12 (S.D.N.Y. May 17,
2021) (“The fact that the [Diocese] seeks a declaratory judgment does not transform a contract
dispute under New York law into a dispute concerning public rights.”); Burdette v. Emerald
Partners LLC, No. C15-0816, 2015 WL 4394859, at *3 (W.D. Wash. July 16, 2016) (granting
motion to withdraw the reference and quoting Simler v. Conner).

E. Withdrawing the Reference Promotes Judicial Economy and Conserves All

Parties’ Resources.

Withdrawal of the reference for this matter would promote judicial economy by reducing
litigation costs, eliminating redundant court proceedings, and increasing efficiency.

1. A Proceeding in the District Court Avoids Unnecessary Appeals,
Duplication, Delay and Additional Costs.

The bankruptcy courts may only hear and enter final judgments in “core proceedings” in

a bankruptcy case. See 28 U.S.C. § 157(b)(1). In non-core cases, like the AHAC Coverage

Action, a bankruptcy judge may only “submit proposed findings of fact and conclusions of law

I S R P o T 2402




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

to the district court” — and then only if the matter in dispute does not require a jury trial. See 28
U.S.C. § 157(c)(1). Because jury-trial issues predominate here, the Bankruptcy Court will not be
able to issue even recommended decisions on the key issues.

If withdrawal is denied, little if any progress will be made towards resolving these jury-
trial issues because the District Court will be forced to review de novo the bankruptcy court’s
rulings on the few peripheral issues that do not involve disputed facts — effectively duplicating
that work on these issues. See Envisage Dev. Partners, LLC v. Patch of Land Lending, LLC, No.
17-CV-03971-CRB, 2017 WL 4551575, at *4 (N.D. Cal. Oct. 11, 2017) (granting motion to
withdraw the reference and observing that it is “difficult to see how” it would be more efficient
for the bankruptcy court to adjudicate breach of contract and other claims given that “[a]ny
decision made by the bankruptcy court would be subject to de novo review by [the District] Court
as to both factual findings and legal conclusions”); Everett, 556 B.R. at 445 (finding that
withdrawal of the reference was proper, as it would “prevent delay and added costs to the parties
by placing the non-core claims in [the District] Court, which can render final judgment”); see also
In re Addison, 240 B.R. 47, 50 (C.D. Cal. 1999) (“[I]f withdrawal is denied, [the District] Court
may be forced to revisit this very motion in the form of the findings of fact and conclusions of
law of the bankruptcy judge. Therefore, the interest of judicial economy dictates that [the District]
Court should exercise permissive withdrawal and adjudicate this matter now, rather than awaiting
the determination of the bankruptcy court.”); Gumport v. Growth Fin. Corp. (In re Transcon
Lines), 121 B.R. 837, 838 (C.D. Cal. 1990) (“Due to the fact that a District Court Judge must
eventually preside over the jury trial in this matter, it would constitute a tremendous waste of
judicial resources to permit the bankruptcy judge to continue to maintain jurisdiction over the
issues presented in this litigation.”). Accordingly, courts have concluded that “unnecessary costs
[are] avoided by a single proceeding in the district court.” Security Farms, 124 F.3d at 1009. See
also In re Sullivan Int’l Group Inc., No. 19-cv-1008, 2019 WL 5648671 at *4 (S.D. Cal. Oct. 30,
2019) (observing in insurance coverage matter that “the efficient use of judicial resources favors
the withdrawal of the reference”). The same reasoning supports withdrawal of the reference in

the instant case.
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2. Withdrawal Promotes Judicial Economy by Not Requiring the
District and Bankruptcy Courts to Address the Same Issues.
Withdrawal is also proper because the substantive issues raised by the Diocese’s FAC
derive purely from state law and should be decided in a separate forum from the bankruptcy
proceeding. See Security Farms, 124 F.3d at 1008 (holding that judicial economy and efficiency
favor withdrawal to district court where non-core matters predominate); see also In re United
States Brass Corp., 110 F.3d 1261, 1268-69 (7th Cir. 1997) (observing that “insurance coverage

b

is creation of state contract law” and determining the scope of coverage is non-core to a
bankruptcy proceeding). Contract disputes “are the bread and butter of district courts.” Roman
Catholic Diocese of Rockville Ctr., 634 B.R. at 238. Where, as here, an insurance dispute “is
entirely severable from the bankruptcy proceedings,” withdrawal of the reference promotes
judicial economy by “not requir[ing] the district and bankruptcy courts to address the same
issues.” In re Comdisco, Inc., No. 04-C-5570, 2004 WL 2674398, at *2 (N.D. Ill. Oct. 15, 2004)
(granting motion to withdraw the reference).
3. The AHAC Coverage Action is Entirely Severable from the
Bankruptcy Proceedings.

Withdrawal of the reference will also promote judicial efficiency because the question of
“who bears financial responsibility for certain tort claims...does not concern the validity of the
underlying claims” but rather “the [Diocese’s] rights pursuant to insurance policies that exist
independent of the bankruptcy case.” Roman Catholic Diocese of Rockville Ctr., 2021 WL
1978560 at 5* (granting motion to withdraw the reference); see also, e.g., In re Cachet Financial
Serv., 2023 WL 4752048 at 4* (judicial efficiency is served by withdrawing the reference in
insurance coverage action that does not involve any core claims). The Diocese and all of its
creditors will benefit from the District Court presiding over the question of whether insurance
coverage applies to any of the underlying claims. See, e.g., In re Align Strategic Partners LLC,
No. 16-35702, 2019 WL 2527221, at 4* (Bankr. S.D. Tex. Mar. 5, 2019) (recognizing that

withdrawal of the reference “expedites the bankruptcy process”).>

39 Pretrial discovery can be efficiently coordinated by the District Court or a magistrate judge, if deemed
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F. Withdrawing the Reference Promotes Uniform Bankruptcy Administration

and Does Not Raise Concerns About Forum Shopping.

Finally, withdrawal of the reference will not interfere with the uniform administration of
the bankruptcy case because, again, the Diocese’s claims present issues of state law that are
completely independent from the bankruptcy administration. To the contrary, withdrawal of
reference will simplify the administration of the bankruptcy case.

The Bankruptcy Court’s central charge is to oversee the reorganization process and the
formulation of a plan of reorganization. It is essential to the administration of the case that the
Bankruptcy Court be able to do so without the distraction and conflicts, both legal and practical,
that would flow from concurrently presiding over contentious litigation. See, e.g., Fong v. Am.
Airlines, Inc., 431 F. Supp. 1334, 1338-40 (N.D. Cal. 1977) (information discussed with judge
during settlement proceedings may disqualify judge from presiding over case).

For the same reasons, there is no concern about forum shopping because this case must
come before the District Court sooner or later: only the District Court, not the Bankruptcy Court,
has the constitutional authority to render a final judgment and conduct a jury trial. See Roman
Catholic Diocese of Rockville Ctr., 2021 WL 1978560, at *11 (“Because the Bankruptcy Court
cannot enter a final judgment over these claims, this matter will end up before a district court
regardless of the outcome of this motion. Accordingly, withdrawal of the bankruptcy reference
does not promote forum shopping.”).

/17
/17
/17
/17
/17

appropriate, as it has occurred in other bankruptcy cases. See, e.g., Sharp v. Hawkins, No. C 03-5023 CW,
2004 WL 2792121, at *7 (N.D. Cal. June 8, 2004) (“the reference should be withdrawn so that related
discovery can be coordinated before [the district court judge] or a magistrate judge”); Innovasystems, Inc.
v. Proveris Scientific Corp., 2013 WL 5539288 at *5 (D. N.J. 2013) (observing that “judicial resources
will be most efficiently allocated by withdrawal, given the expertise and presence of magistrate judges in
district court proceedings”).
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CONCLUSION
For all of the foregoing reasons, AHAC respectfully requests that the reference of the
AHAC Coverage Action to the Bankruptcy Court be withdrawn, and for such other and further

relief as the District Court may deem just and proper.

Dated: March 21, 2024 NICOLAIDES FINK THORPE
MICHAELIDES SULLIVAN LLP

By: /s/ Alison V. Lippa
Amy P. Klie
Alison V. Lippa
Attorneys for Defendant
AMERICAN HOME ASSURANCE CO.
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Alison V. Lippa (SBN: 160807)
alippa@nicolaidesllp.com
NICOLAIDES FINK THORPE
MICHAELIDES SULLIVAN LLP
101 Montgomery Street, Suite 2300
San Francisco, CA 94104
Telephone:  (415) 745-3770
Facsimile: (415) 745-3771

Amy P. Klie (Admitted Pro Hac Vice)
aklie@nicolaidesllp.com
NICOLAIDES FINK THORPE
MICHAELIDES SULLIVAN LLP
10 S. Wacker Dr., Suite 2100
Chicago, Illinois 60606

Telephone: (312) 585-1400

Attorneys for Defendant
AMERICAN HOME ASSURANCE CO.

UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

Inre:
The Roman Catholic Bishop of Oakland,

Debtor in Possession.

THE ROMAN CATHOLIC BISHOP OF
OAKLAND,

Plaintiff,
V.
AMERICAN HOME ASSURANCE CO., a

New York corporation; LEXINGTON
INSURANCE CO., a Delaware corporation

Defendants.

CHAPTER 11

Case No. 23-40523 WJL

Adversary Case No. 23-04037

DECLARATION OF AMY P. KLIE IN
SUPPORT OF AMERICAN HOME
ASSURANCE COMPANY’S MOTION
TO WITHDRAW THE REFERENCE

JURY TRIAL DEMANDED
Hearing Date: TBD
Hearing Judge: TBD
Time: TBD
Place: TBD
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I, AMY P. KLIE, DECLARE AS FOLLOWS:

1. I am a partner with the law firm of Nicolaides Fink Thorpe Michaelides Sullivan
LLP. I am counsel of record for defendant, American Home Assurance Company (“AHAC”) in
the above-captioned adversary proceeding. I make this declaration in support of the Motion to
Withdraw the Reference from Bankruptcy Court to District Court (the “Motion”) brought on
behalf of AHAC. The following statements are based upon my own personal knowledge upon
information and belief. If called as a witness, I could and would testify to the accuracy of these
statements.

2. On November 14, 2023, the Bankruptcy Court held a hearing on various motions
to dismiss the First Amended Complaint in the above-referenced Adversary Proceeding. A true
and correct copy of the transcript of this hearing is attached as Exhibit 1.

3. On July 18, 2023, the Bankruptcy Court held a hearing on the motion to set bar
dates in the above-referenced matter. A true and correct copy of the transcript of this hearing is
attached as Exhibit 2.

4. On February 12, 2024, the Bankruptcy Court held a hearing to address the timing
of motions to withdraw the motions to dismiss, filed in this case and Adversary Proceeding No.
No. 23-04028 and the motion to withdraw the reference, filed in Adversary Proceeding No. 23-
04028. A true and correct copy of the transcript of this hearing is attached as Exhibit 3.

5. The report “Clergy Sexual Abuse in the Bay Area (Diocese of San Francisco,
Oakland, and San Jose)” is available at https://www.andersonadvocates.com/practice-
areas/clergy-abuse-reports/. A true and correct copy of this document is attached as Exhibit 4.

6. The report “Priests Accused of Abuse in Diocese of Oakland” is available at
https://www.zalkin.com/accused-priests/diocese-of-oakland/. A true and correct copy of this
document is attached as Exhibit 5.

7. The newspaper article by author Rachel Swan, “He Spent 17 Years as a Priest in

Exile. His Final Act: a Scorching ‘Farewell Letter’ to the Catholic Church,” San Francisco

Chronicle, July 26, 2022 is available at https://www.sfchronicle.com/bayarea/article/A-Bay-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Area- priest-spent-17-years-protesting-the-17315574.php. A true and correct copy of this
document is attached as Exhibit 6.

8. The newspaper article by author John Simerman, “Former East Bay Priest Now
At Center of Vatican Clergy Abuse Controversy,” Contra Costa Times, Apr. 9, 2010 is available
at https://www.eastbaytimes.com/2010/04/09/former-east-bay-priest-now-at-center-of-vatican-
clergy-abuse-controversy/. A true and correct copy of this document is attached as Exhibit 7.

0. The newspaper article by author Kiley Russell, “Diocese of Oakland files for
bankruptcy in wake of hundreds of sex abuse lawsuits,” Bay City News Service, May 8, 2023 is
available at https://www.nbcbayarea.com/news/local/oakland-diocese-bankruptcy-sex-abuse-
lawsuits/3224314/. A true and correct copy of this document is attached as Exhibit 8.

10. The newspaper article by author Julianna Barbassa, “7 Sue Diocese of Oakland
over alleged sex abuse Church defrocked priest 3 years after he pled guilty to child molestation,”
Associated Press, Aug. 20, 2010 is available at https://legalnews.com/detroit/695262. A true and
correct copy of this document is attached as Exhibit 9.

11. The newspaper article by author Brandon Bailey, “Abuse Claims Blame Church
Officials,” Mercury News, Dec. 29, 2003 1is available at https://www.bishop-
accountability.org/mews2003 07 12/2003 12 29 Bailey AbuseClaims.htm. A true and correct
copy of this document is attached as Exhibit 10.

12. The newspaper article by authors Brooke Donald et al., “Letter Shows Pope
Benedict Blocked Priest’s Defrocking in 1985, San Bernadino Sun, Apr. 9, 2010 is available at
https://www.sbsun.com/2010/04/09/letter-shows-pope-benedict-blocked-priests-defrocking-in-
1985/. A true and correct copy of this document is attached as Exhibit 11.

13. The newspaper article by author Yomi S. Wronge, “Ex-Priest Pleads Guilty to Sex
Charge,” San Jose Mercury News, Dec. 7, 2002 is available at https://www.bishop-
accountability.org/news5/2002 12 07 Wronge ExPriestPleads.htm. A true and correct copy of
this document is attached as Exhibit 12.

14. On March 18, 2024, the Hon. Jacqueline Scott Corley of the U.S. District Court

for the Northern District of California, issued an Order in District Court Case Nos. 3:24-cv-00709-
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JSC and 3:24-cv-00711-JSC, granting the two pending motions to withdraw the reference in
Coverage Action No. 23-04028 (“Order”). A true and correct copy of the Order is attached as
Exhibit 13.

I declare under penalty of perjury pursuant to the laws of the State of California and the
United States of America that the foregoing is true and correct and that this declaration is executed

in Chicago, Illinois on March 21, 2024.

/s/ Amy P. Klie

Amy P. Klie
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The Roman Catholic Bishop Of Oakland

1 QAKLAND, CALI FORNI A, TUESDAY, NOVEMBER 14, 2023, 9:01 AM
2 - 00o-

3 (Call to order of the Court.)

4 THE CLERK: All rise. The court is in session. This
5/ is the United States Bankruptcy Court, Northern District,

6| California, the Honorable WIlliamJ. Lafferty presiding.

7 THE COURT: Ckay. Please be seated.

8 This is a specially set matter, so let's go ahead and
9 just call the matter.

10 THE CLERK:  Yes, Your Honor. Wuld Your Honor like ne
11 to call the adversary along with the bankruptcy?

12 THE COURT: Yeah. Let's just do that, then we'll see
13| where we proceed. Ckay.

14 THE CLERK: Yes, Your Honor. CQCalling line itens

15 nunber 1 and 2 jointly. Line itemnunber 1 is for the Roman
16| Catholic Bishop of CGakland, et al., v. Pacific Indemity, et
17| al., case nunber 22-04028. And line itemnunber 2 is the Roman
18| Catholic Bishop of Cakland bankruptcy, case nunber 23-40523.
19 Movi ng the parties over now from Zoom Your Honor.

20 THE COURT: Ckay. Wiy don't we start out with

21| appearances in the courtroom

22 MR. MOSES: Good norning, Your Honor. Shane Moses,
23| Foley & Lardner, for the debtor Roman Cat holic Bi shop of

24 | Cakl and.

25 THE COURT: Ckay.
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The Roman Catholic Bishop Of Oakland

7
1 MR MOSES: And | believe M. Lee and Ms. Uetz are on
2| the line on Zoom
3 THE COURT: Ckay. Al right. Well, we'll get to them
4/ in a mnute or two.
5 M5. ALBERT: Good norning, Your Honor. Gabrielle
6| Albert, Keller Benvenutti Kim on behalf of the unsecured
7| creditors commttee.
8 THE COURT: Ckay.
9 M5. ALBERT: And with me, we have counsel from
10 Lowenstein and Burns Bair, who will introduce thensel ves.
11 THE COURT: (kay. o ahead.
12 MR. KAPLAN. Good norning, Your Honor. M chael Kaplan
13| from Lowenstein Sandl er on behalf of the commttee, along with
14| ny coll eague Colleen Restel, who is in the gallery for now.
15 THE COURT: Ckay.
16 M5. RESTEL: Good norning, Your Honor.
17 MR BURNS: So --
18 THE COURT: Yeah, get up to a m crophone so we don't
19 Ms. a beat.
20 MR. BURNS: (Good norning, Your Honor. Tim Burns,
21| special insurance counsel for the commttee. And with me is ny
22| partner Jesse Bair.
23 THE COURT: Geat. N ce to see you. Ckay.
24 MR. BURNS: Thank you, Your Honor.
25 THE COURT: Al right.
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The Roman Catholic Bishop Of Oakland

1 MR. PLEVIN. Good norning, Your Honor. Mark Plevin
2| for Continental Casualty Conpany.

3 THE COURT: Ckay. Good norni ng.

4 MR. SCH AVONI :  Good norning, Your Honor. Tancred

5/ Schiavoni from O Melveny for Pacific Indemity and the | nane
6| Pacific Enployers and maybe even Westchester, too, | think, in
7| this case. kay.

8 THE COURT: Ckay.

9 MR. SCHI AVONI:  And Your Honor, |'mproud to just

10 introduce you to Justine Daniels fromny office also. Thank
11| vyou.

12 THE COURT: Geat. N ce to see you. Xay.

13 All right. On the screen, why don't we start with --
14 M5. UETZ: Good norning, Your Honor.

15 THE COURT: Yeah, we'll start with other debtors’

16 counsel. Go ahead, Ms. Uetz.

17 M5. UETZ: Thanks, Your Honor. N ce to see you. Ann
18| Marie Uetz from Foley & Lardner on behalf of the debtor.

19 THE COURT: Ckay.

20 MR. LEE: Good norning, Your --

21 M5. RIDLEY: Good norning, Your --

22 MR. LEE: Matthew Lee of Foley & Lardner on behal f of
23| the debtor.

24 THE COURT: Ckay.

25 M5. RIDLEY: And good norning, Your Honor. Eileen
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The Roman Catholic Bishop Of Oakland

1| Ridley on behalf of the debtor, specifically on the adversary

2| proceeding.

3 THE COURT: Right. GCkay. Anybody else for the

4| debtor?

5 M5. UETZ: Not today.

6 THE COURT: How about anybody on screen for the

7/ commttee?

8 MR. KAPLAN: No, Your Honor.

9 THE COURT: Ckay. Then let's go ahead and just pick
10 up the other folks on screen. |'massumng they're all
11| insurance conpany counsel .

12 MR, CALHOUN. Good norning, Your Honor. (Ceorge

13| Cal houn for United States Fire Insurance Conpany.

14 THE COURT: Ckay. Good norning.

15 MR. VEISS: Mrning, Your Honor. WMatt Weiss of

16 Westport Insurance Corporation.

17 THE COURT: Ckay.

18 MR. VEISS: And Todd Jacobs and Bl ai se Curet --

19 THE COURT: Ckay.

20 MR. VEISS: -- on as well.

21 THE COURT: Good nor ni ng.

22 UNI DENTI FI ED SPEAKER:  Good nor ni ng.

23 UNI DENTI FI ED SPEAKER:  Good norni ng, Your Honor.
24 MR. CAMERON. Good norning, Your Honor. dinton
25| Canmeron on behalf of the London Market insurers.

eScribers, LLC

Case: 23-04037 Doc# 26-3 Filed: 03/21/24 Entered: 03/21/24 16:10:05 Page 10
of 209



© o0 ~N o o b~ w Nk

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ W N -+ O

The Roman Catholic Bishop Of Oakland

10

THE COURT: Ckay. Good norning.

MR, PUKLIN.  Morning, Your Honor. Bradley Puklin for
t he London Market insurers as well.

THE COURT: Ckay. Now, that connection is not so
great. | don't know if you're able to hear ne well.

MR, PUKLIN. | am | apol ogize.

THE COURT: That's a little better. That's a little
better. Thank you.

kay. Anybody else? That's all the appearances?

MR. COWEAN. On behal f of the defendant in the
adversary proceeding California Insurance Carrier Association.

THE COURT: Right. You're here to see if | do the
sane thing as | did | ast week, right?

MR. COMPEAN. That's right, Your Honor.

THE COURT: Ckay. Al right. Well, that's a good
guesti on.

Al'l right. Anybody else on screen? Got everybody?

Ckay. We have a lot that's on today. So who has a
suggestion re the order of procedure.

M5. UETZ: Your Honor, it's Ann Marie Uetz for the
debtor. Maybe we could just set the table to confirmthat
we're all on the sane page with respect to what's on --

THE COURT: Yeah, sure.

M5. UETZ: -- (Indiscernible).

THE COURT: Sure, sure, sure.
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11

1 M5. UETZ: Thank you. Qur understanding is there are
2| cross-notions for entry of a protective order --

3 THE COURT: Um hum

4 M5. UETZ: -- regarding the discovery to be produced

5/ to the insurers. The commttee has also filed a further notion
6| for protective order in respect of the proofs of claim

7 THE COURT: Um hum

8 M5. UETZ: | believe there is a status or case

9| managenent conference set generally.

10 THE COURT: Um hum

11 M5. UETZ: And we did just want to at the foot of this
12| nmention Alvarez & Marsal's fee application, which is out there
13| w thout decision and just check on that.

14 THE COURT: Yeah, |I'mthinking about it.

15 M5. UETZ: kay. Thank you, Your Honor. That's why I
16 have --

17 THE COURT: Well, let me -- well, let ne tell you --
18| since you nentioned, let nme tell you what |I'mthinking about.
19| Ckay.
20 MR. SCHI AVONI :  Your Honor, there is one notion
21| mssing fromthat |ist.
22 MR KAPLAN:. Yes.
23 THE COURT: Ckay. Can we get to it in one second?
24 MR SCH AVONI: Sure. [|'msorry.
25 THE COURT: Al right. Appreciate it.
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The Roman Catholic Bishop Of Oakland

12
1 MR SCH AVONI: |I'msorry, Your Honor
2 THE COURT: Wiat | tried to indicate during the fee
3| app hearings, and | probably didn't do it as directly as |
4| should, was a concern, both with the relative brevity of the
5| descriptions of what Alvarez & Marsal were doing and particul ar
6| tasks, but also nmy concern -- and | mght have said it in a way
7| that cane across sonewhat archly. | didn't nean it to be arch
8| I nmeant it to be quite literal.
9 | was concerned that it -- | mean, | don't know -- if
10 A&Mis doing everything they say they're doing, | don't know
11 who else is doing anything with respect to any financial or
12| accounting or business advisory or other functions that are
13| within the diocese. And | didn't really expect through the
14| order that | entered to have A&Mtotal |y suppl ant the diocese.
15| It kind of looks like that's what's happened. And that was the
16 other concern | had.
17 The additional descriptions were better. | could
18| probably find a way to live with themon the theory that
19| everything is interimuntil it isn't, in the sane way that
20| baseball season is very long until suddenly it's very short.
21| And simlarly here, everything' s --
22 M5. UETZ: |'ve never heard that one, Your Honor.
23 THE COURT: Yeah, well --
24 M5. UETZ: That's a good one.
25 THE COURT: Ckay. So but ny concern was just to

eScribers, LLC

Case: 23-04037 Doc# 26-3 Filed: 03/21/24 Entered: 03/21/24 16:10:05 Page 13
of 209




The Roman Catholic Bishop Of Oakland

1| figure out really who's doi ng what here because the nunbers are
2| very large. |1'mnot suggesting that they aren't performng

3| wonderfully inmportant services. But if they' ve basically just
4| taken over all these functions fromthe debtor, I'd like to

5/ know that because | think that's sonething | need to -- | need
6| to chat about with them possibly. Ckay.

7 M5. UETZ: And Your Honor, | do believe that Charles
8| Moore fromAlvarez is here today. | think raises as --

9 THE COURT: Ckay.

10 M5. UETZ: -- point of procedure because we don't have
11 anything on calendar. So --

12 THE COURT: No, no. But | just, |'ve been kind of

13| going back and forth on this one in ny head, and I wanted you
14| to know why because | did indicate | would try to --

15 M5. UETZ: Yeah.

16 THE COURT: -- |I'd try to enter an order pronptly.

17, And |'ve been struggling with whether | do that or not. So

18| that's the second -- that's the other half of my concern.

19| Ckay.
20 M5. UETZ: If it's helpful to either have him
21| available or set it for a hearing, whatever you suggest, we'll
22| take your direction on it.
23 THE COURT: We'll cone back --
24 M5. UETZ: | think we can answer those questions --
25 THE COURT: Yeah, we'll cone back to that at the end
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The Roman Catholic Bishop Of Oakland

if that's --

Schi avoni

M5. UETZ:
THE COURT:
M5. UETZ:
THE COURT:

M5, UETZ:
THE COURT:

14

-- when the tine's right.
Yeah, we'll cone back to that --
Sur e.

-- at the end. GCkay. In the neantine,

Ckay. And then --

Ckay. You want to go ahead and see if M.

t hi nks that you forgot sonething?

M5. UETZ:

Well, the ruling on the notions to dismss

maybe what he's suggesting, or naybe |'ve --

THE COURT:
M5. UETZ:

Yeabh.

-- conpletely forgotten sonet hing el se.

But we do have on our radar that you were going to issue --

pi ece.

yes, Your

to that?

THE COURT:
M5. UETZ:

THE COURT:
VMR, KAPLAN:

MS. UETZ:
THE COURT:
MR KAPLAN:
Honor .
THE COURT:

Ri ght.
-- aruling on this notion
Right. Rght. And there's a 2004 exam

Yeah. Your Honor, that's the other
Ch, thank you.
That's on too?

The commttee's 2004 of the insurers,

Right. GCkay. And the insurer's response

eScribers, LLC
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M5. ALBERT: Yes, Your Honor.

THE COURT: Al right. Wich |l think it was really
primarily M. Levin's pleading, right?

UNI DENTI FI ED SPEAKER:  Ckay.

THE COURT: Ckay.

UNI DENTI FI ED SPEAKER:  Yep.

THE COURT: |I'msorry, M. Plevin. Excuse ne.

Ckay. Well, anybody have a suggestion where we start?

MR. KAPLAN:  Your Honor, if I mght, the conmttee's
protective notion seens rather uncontroverted with except for a
couple of clarifications. Mybe we could start off on
agreenent or we could start off on the nost --

THE COURT: Well, are you tal king about the notion
that would restrict certain information from exanple, |SO?

MR, KAPLAN:. Yes, Your Honor.

THE COURT: Well, | don't know that -- | think | read
the response a little differently, as in shouldn't it be dealt
with in the context of the disagreenent about the formof a
protective order; is that fair?

MR. SCH AVONl: W think it's noot, Your Honor,
because the protective orders we've proposed specifically --

THE COURT: Ckay.

MR. SCH AVONI: -- exclude 1SO from --

THE COURT: Ckay.

MR, SCH AVONI: -- authorized party, and | expl ai ned
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t he reasons for that.
THE COURT: Ckay.
MR. SCHI AVONI:  Judge, there is one notion m ssing

still.

THE COURT: Ckay. All right.

MR SCH AVONI: kay. And I'msorry to interrupt you
before. | think I had too nmuch coffee this norning. Ckay.
So --

THE COURT: Look, don't ever worry about that. That's
okay.

MR. SCHI AVONI: No disrespect was intended. It's
there is this package, so to speak, of protective order
notions. We have a notion that so we can use experts --

THE COURT:  Uh- huh.

MR. SCHI AVONI: -- and consultants. |It's really
essential to us. So that's another notion in that little
package.

THE COURT: Ckay.

MR, SCH AVONI: | have no objection to starting with
this 1SOissue if that's what is --

THE COURT: Ckay.

MR. SCHI AVONI: -- the pleasure of Your Honor.

THE COURT: Well, | nmean, if it's essentially noot
because through one protective order or the other, we're all

going to agree that absent sone other agreenent or devel opnent,
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information is not going to be shared with them it's fine with
nme.

MR. KAPLAN. Well, mght I, Your Honor, just --

THE COURT: Yeah.

MR. KAPLAN: Yeah.

THE COURT: Cone on up.

MR. KAPLAN. Just for record purposes, good norning,
Your Honor, again. M chael Kaplan from Lowenstein on behal f of
the commttee. W don't agree with M. Schiavoni's assessnent
that it's noot because of the protective order. W'Il|l save the
argunment on whi ch protective order should apply, but --

THE COURT: Um hum

MR. KAPLAN. -- very clearly, our viewis is that the
bar date order that Your Honor already entered and we heard
argunent about and Your Honor nmade balls and strikes calls,
just to keep the baseball anal ogy goi ng today, governs --

THE COURT: Um hum

MR. KAPLAN. -- the proofs of claimin this case. It
was the bar date order in four other diocesan bankruptcy cases
that one insurer who is not in this particular case violated by
sharing data with this third-party SO So our viewis is it
is not a matter of questions of the protective orders is our
notion seeks to clarify and ensure that the protections
afforded in the bar date order are crystal clear --

THE COURT: Um hum
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MR. KAPLAN. -- that you cannot share this data with
| SO because what happened i n these ot her cases, Your Honor, is
is the insurer filed a the letter, sane letter, four separate
cases on Septenber 28th, attenpting to justify the disclosure
| SO under the bar date order. W don't want to get to that
poi nt .

THE COURT: Um hum

MR. KAPLAN: And so when | said it was uncontroverted,
it seens to ne that everyone agrees that we should not be
sharing the data with 1SO W're not tal king about publicly
avail able information. W' re talking about strictly proof of
claimts. W would just like the protective order entered to
ensure that there is clarity that the bar date order Your Honor
entered does not permt that data to be shared with | SO

THE COURT: Um hum

MR. KAPLAN: This is separate and apart fromthe
conversations of the protective order because none of the
notions as | read them-- 1'd be happy to be corrected if I'm
wrong -- nodify Your Honor's bar date order

THE COURT: Ckay.

MR. KAPLAN: So that's why | think that it is -- it
shoul d be uncontroverted and should be a fairly sinple way to
get started.

THE COURT: Ckay.

MR. KAPLAN. Thank you, Your Honor.
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THE COURT: Thank you.

Let ne invite response.

MR. SCHI AVONI: So Tancred Schiavoni from O Mel veny
for Pacific Indemmity. Your Honor, this issue is noot
because -- and I'mglad | brought up this expert notion,
right --

THE COURT: Um hum

MR SCH AVONI: -- because the limtation -- ~what
we' ve done is under the bar date order, there's a nechanismto
sort of -- it's unclear to ne whether experts were intended to
be excluded for us. | nean, it seens inconsistent with a | ot
of things for that to be the case. But just junping beyond
that, there's a provision that allows us to seek court approval
to have another party nade part of the bar date protection, so
to speak

So we have that notion before you. W ask for experts
and consultants. And what we do in that is specifically the
order that defines what an expert is says -- like, it says |ISO
is not an expert. 1SOis not an authorized party. It says it
right there. So that woul d nobot any perceived anbiguity that
maybe 1SO is an expert under the bar date order.

THE COURT: Um hum

MR. SCHI AVONI: To the extent they're saying that
experts aren't even permtted, there's not even really an issue

about 1SO so to speak, under that. But that would cure that.

eScribers, LLC

Case: 23-04037 Doc# 26-3 Filed: 03/21/24 Entered: 03/21/24 16:10:05 Page 20

of 209




© o0 ~N o o b~ w Nk

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ W N -+ O

The Roman Catholic Bishop Of Oakland

20

That woul d address that.

And on the protective orders, we have no problemwth
aline in those orders. |In fact, we proposed it. It's in
our -- it's in our protective order that says ISOis not a
aut hori zed party.

And to be clear, | think it's inadvertent, but this
separate order that they're seeking, it kind of hits -- it hits
a nail wth a sledgehanmer instead of a hanmmer because it goes
beyond just saying they're not an authorized party. It
reinvokes all sorts of confidentiality, and it does it one-
sidedly, just for insureds. It doesn't say nobody can use |SO
or nobody can use cl ai ns dat abase peopl e or what have you.

And we lay that in our brief. | could explainit to
you further. But | think, if you' ve read it, Your Honor, |
won't --

THE COURT: Um hum

MR. SCHI AVONI: -- go through it any further. The
cl eanest way to deal with this is just to say 1SOis not an
aut hori zed party. And we're prepared to do that. W did it in
our two protective orders. Wen they contacted us, we wote
t hem back right away, saying that's the way to deal with this.
It's like, and we have no problemw th that.

And to be clear about this, like, nuch has nade ado
about 1SO and Interstate here. But if you read the fine print

of what their accusations are against 1SO it says they shared
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it wth them But it says that, like, in five instances, maybe
soneone el se |l ooked at it, okay, other than 1SO  When | read
the I SO website to this, it says it's an anti-fraud nechani sm
In other words, it |looks like you put a nane in and it would
tell you whether sonebody has submtted fifty other clains,
okay, for the sane thing.

So we don't need to get into a huge debate about
whet her that's proper or not proper. But it doesn't seemto ne
there was sone evil notive --

THE COURT: Um hum

MR. SCHI AVONI: -- behind the whole thing. And
Interstate, as far as | read the record, self-reported.
They' ve done everything they can to sort of cure. They've been
puni shed with having to pay all of Lowenstein's fees. They
have a bill already of a hundred-and-sone-odd-thousand doll ars
for them --

THE COURT: Um hum

MR SCH AVONI: -- examning them et cetera, about
it. So we all want to be careful about this. But it's like,
let's not totry to cure this problem make a bi gger problem --

THE COURT: Um hum

MR. SCHI AVONI: -- okay, so to speak. It's like, |
woul d just take themout of the definition of authorized party,
and we're fully prepared to do that, Your Honor

THE COURT: Ckay. Let ne ask M. Kaplan a question.
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MR, KAPLAN: Yes, Your Honor.
THE COURT: Cone on up.
MR, KAPLAN:  Yes.
THE COURT: 1'Ill tell you what ny instinct here is.
It may be that this is a sl edgehammer hitting a nail, but there

are sone things that are sensitive, and it doesn't hurt to have
a sl edgehammer. So | want you to address what you heard M.
Schi avoni suggest is sone overreach here, or it's maybe sone
uni nt ended consequences. But the point of this is sinply to
say that there would be a protective order. 1SOw Il not be --
nobody will share the following information with 1SO and
that's it. That doesn't sound |like a problem

MR, KAPLAN. Well, it's not a problem Your Honor.
But we've put SO and we tried to define as best we could
because | am not an expert in the --

THE COURT:  Sure.

MR. KAPLAN: -- insurance world.

THE COURT: Yeah.

MR, KAPLAN. | disagree with nost everything M.
Schi avoni said about the sensitivity, but I'll get to that. W
want to nmake sure exactly that, Your Honor, that that we're not
going to get a letter on Septenber 28th of 2024, which says,
oops, we shared it with --

THE COURT: Yeah.

MR, KAPLAN. -- SFO and it's okay and we did it.
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THE COURT: Yeah.

MR. KAPLAN: -- we definitely want that clarity. |
don't want to conflate the other notion that the insurers
filed, Your Honor, with the extra disclosure pieces wth the
experts because we are prepared to address that. But we don't
think it's hitting a -- 1 nean, is it a sl edgehamer?

Possi bly. But keep in mnd, Your Honor, the survivor's
information, only tal king about information fromthe proofs of
claim only exists because of the debtor filing bankruptcy.

THE COURT: Um hum

MR. KAPLAN. And they did so under the guise of filing
t hese proofs of claimthat the information woul d be kept
confidenti al

THE COURT: Um hum

MR. KAPLAN: So that's pretty inmportant, | think. So
if it's a sledgehamrer or a jackhanmer or --

THE COURT: Well, the only question is what are the
inplications, other than if any, 1SOis not going to have this
information? | nean, is this one-sided, the way M. Schi avon
suggests? Then it should be -- it should be -- the order
shoul d be nodified to make it clear that the restrictions work
bot h ways.

MR. KAPLAN: Well, Your Honor, | don't think it needs

to be. And this actually goes to the second sort of notion out
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there, which is --

THE COURT: Um hum

MR. KAPLAN: -- neither the debtor nor the conmttee
is able to retain anybody w t hout Your Honor's approval, which
is specifically provided for in the bar date order. |It's the
sane for everyone else. So we can't go out and retain a third-
party service provider of any kind unless we tell Your Honor
why, what we're planning to do, how we're going to pay for it,
and the |ist goes on.

THE COURT: Um hum

MR. KAPLAN: The insurers are in the unique position,
and they're the only ones in this position, who do not have to
tell you necessarily who they're retaining and for what.

THE COURT: Um hum

MR. KAPLAN. So it is, in fact, one-sided, absolutely,
because there are already additional protections built in place
in the bankruptcy and the bar date order for that. But to the
extent, Your Honor, to make clear, |'m happy for the order to
say that nobody can share the proofs of claiminformation with
any third-party without court intervention. W want -- right.

THE COURT: Look, and that would just confirm
sonmething that's already the case as to the debtor and ot her
aut hori zed professionals. Right. | think that's a good i dea.

MR, KAPLAN. Wth pleasure. And we will --

THE COURT: Ckay.
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MR. KAPLAN. -- circulate a revised | anguage --

THE COURT: Ckay.

MR. KAPLAN: -- to that regard.

THE COURT: Ckay.

MR. KAPLAN. And --

THE COURT: Thank you.

MR. KAPLAN. -- thank you, Your Honor.

THE COURT: And on that basis, the notion is granted.

MR. KAPLAN: Thank you, Your Honor.

THE COURT: Thank you. Where do we go next?

MR. KAPLAN: Shall we continue onto M. Schiavoni's
noti on on the experts on the bar date order if the --

THE COURT: Wuld you like to do that, M. Schiavoni?

MR, SCH AVONI:  Sure, Your Honor.

THE COURT: Ckay. It's your notion. Conme on up.

MR. SCHI AVONI :  Your Honor, again, Tanc Schi avoni for
Pacific.

THE COURT: Um hum

MR SCH AVONI: In sonme ways, |'msorry that we had to
burden you with a series of notions on this, but | don't want
you to -- like, this is collectively of enormpus inportance to
us --

THE COURT: Um hum

MR, SCH AVONI: -- because we need to have experts.
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We need to have consultants. W need to have the ability to
question adverse wtnesses. W need to be able to have the
ability to present evidence to a jury at some point here.

And |i ke, the nmaze of, |ike, whatever is done with
t hese confidentiality provisions throughout the day, and we'l]l
tal k about them has to be done in a way that's consistent with
107 and it doesn't take away our basic rights under the Seventh
Amendnent to basically try a case. kay. And that's all said
with we have no problemw th protecting the names and the
identities of the claimnts --

THE COURT: Um hum

MR. SCH AVONI: -- and other reasonabl e protections.
But we can't be boxed into a position where we're giving up --
li ke, we're being forced to sign an agreenent that says we
consent to giving up our right under Rule 26 to have an expert
or a consultant. W can't even function that way as a
practical matter to get through these proofs of claim

In Canden, in Boy Scouts, in Buffalo, and | could go
on, the ability to kind of | ook at these things and anal yze
them from an aggregate basis and an individual basis -- |ike,
we' ve given you citations to experts who were experts in the
field of sexual abuse, who reviewed proofs of claimand reached
concl usi ons and gave opinions to the court about themthat were
pi cked up in Boy Scouts about manners in which protective

nmeasures woul d be adopted, et cetera.
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We had ot her experts | ook at them and gi ve vi ews about
where there were issues about deficient clains and how to deal
with them |In Boy Scouts, a court has adopted anti-fraud
provisions as a result. This was salutary. It was positive in
a sense for everybody.

So what is it at issue with the bar date order, it
specifically provides as we set out. It says that the debtor

and the commttee can use experts. The Canden order and ot her

orders then went on to say the insurers -- like, it mrrored
it. It used the sane | anguage. Here, it says the insurers are
a "authorized party”, and then it goes on to list, | don't

know, a series of other, like, related entities, successors,

reinsurers, et cetera, but it doesn't include a specific
designation for experts.

On Thursday, there was argunent in the San Francisco
case about the specific ternms. And there, the term
"professional” is used. And | don't want to get into a huge
debat e about what happened at a hearing that | don't have a
record for yet, a transcript. But Your Honor, in a matter of
days, | believe you'll see a proposed order go in that wl|
have professionals in it which incorporates experts. Ckay.

Now, there was sone big debate about whether or not
each person at a professional had to sign --

THE COURT: Um hum

MR, SCH AVONI: -- the acknow edgnent --
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THE COURT: Um hum

MR SCH AVONI: -- there or whether the entity itself
could itself cover it.

THE COURT: Yeah.

MR. SCHI AVONI:  And that was a matter of sone debate.
| don't know how that's going to resolve itself, to be candid.
But | don't think there was any debate that, |ike, parties get

to use experts and consultants. Everybody benefits fromit.

So the order here, again, by oversight or whatnot,
it's not explicit about this. And we want to be cautious. W
don't want a repeat of the thing that's been nmade out of this
SO thing. So we cane to the Court under a provision of the
order. It's, | think, 14 Romanette (iii)(J) that allows a
noving party with the authority of the Court to share wth
soneone el se.

And we' ve asked for that authority to share it with
our experts and consultants. W would only share it with them
if they signed the appropriate agreenents, acknow edgnent t hat
that applies in this case so that they're being bound to the --
they're agreeing to be bound to the order. W do that candidly
for our own protection, but also, obviously --

THE COURT: Um hum

MR SCH AVONI: -- we want to conply with the order to
the letter. But --

THE COURT: |Is this a request to anend the order or to
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clarify or what's the --

MR SCH AVONl: | don't think it's -- that's not
how - -

THE COURT: \Wat's the relief?

MR. SCH AVONI: Ckay. We have not presented it as a
nmotion to anend or clarify.

THE COURT: | nean, |I'mnot saying that's wong, but
"' mjust curious.

MR. SCHI AVONI: Ckay. And we've presented it to Your
Honor in the first instance as the order itself provides, it
says, here are the authorized parts.

THE COURT: Um hum

MR, SCH AVONI:  And then under Romanette 14(iii)(J) --
Um hum

MR. SCHIAVONI: -- it says that any other person can
be added, but we've got to cone to you. W've got to --

THE COURT: Ckay.

MR SCH AVONI: -- give notice to everybody.

THE COURT: So it's under that --

MR, SCH AVONI :  Yes.

THE COURT: -- rubric? Ckay.

MR. SCHI AVONI: So we're invoking that provision --

THE COURT: Ckay.

MR SCH AVONI: -- to say that we're asking for

that -- we're noving, asking for authority. W' ve actually
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identified two specific experts that we proposed to use. Like,
nobody can hel p thensel ves at throw ng stones at them whether
they're good or bad. That's the litigation world. People do
that. But it's like, they're very legitimte enterprises, et
me put it that way.

THE COURT: Um hum

MR SCH AVONI: | nean, they're big consulting
entities. ay. They're not people we pulled off the street,
the Brattle G oup and NERA (phonetic). W may not use both of
them Ckay.

THE COURT: Um hum

MR. SCHI AVONI: But | wanted to have their nanes in
there so that, like, we weren't just dealing with this totally
in the abstract.

THE COURT: Um hum

MR. SCHI AVONI : But yeah, we may need anot her
consultant or two in there, and we give that right. So the
i ssue here -- I'msorry, Your Honor. | (indiscernible)--

THE COURT: No, | just, | have a question. And I
apol ogi ze. Rem nd ne whether the relief requested is in the
abstract, as in we want a -- we want an understandi ng that we
can consult with -- let's just use the word "professional s"
because it is fairly broad and probably hel pful here. And that
doesn't require you particularly to disclose who they are to

the other side; is that the idea? | nean, you happen to be
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1| disclosing to fol ks here because they're known entities.

2 MR SCH AVONI: Well, we do qualify it in this

3| respect, Your Honor.

4 THE COURT: Um hum

5 MR SCH AVONI: | think it does say in the specific

6| order, and God forbid |I've renmenbered it wong, we want it this
7/ way. It said, these are people who would be specifically

8| hired --

9 THE COURT: Um hum

10 MR. SCH AVONI: -- for this engagenent.

11 THE COURT: Um hum

12 MR SCH AVONI: kay. It would not -- it would be

13| soneone we've retained for this very engagenent, not --

14 THE COURT: Um hum

15 MR. SCHI AVONlI: -- sonebody like -- like the I SO

16| instance that cane up, okay, | guess nobody knew about. Right.
17 It's like, here, it'd be soneone we specifically engaged --

18 THE COURT: Um hum

19 MR SCH AVONI: -- for the engagenent. And in a
20| sense, the proposed order in San Francisco, | think it's
21| constructed that way. It says professionals, and parties then
22| are able to get them Now, look, it is true that there is,
23| effect, sort of disclosure --
24 THE COURT: Um hum
25 MR, SCH AVONI: -- by professionals that are
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retained --

THE COURT: Well, they have to sign sonething.

MR. SCHIAVONI: -- for -- well, we would have to sign
t hem

THE COURT: Um hum

MR. SCHI AVONI:  And we woul d ask Your Honor that we
get to -- like, we don't have to -- we would ask that we
follow, in essence, the Federal Rules and we not have to
di scl ose a nontestifying expert who we consult with to get
advi ce, maybe advice to try to resolve the case --

THE COURT: Um hum

MR. SCHI AVONI : -- okay, that we're not putting up as

a testifying expert.

THE COURT: Um hum

MR. SCHIAVONI: That is howit -- that is how Congress
envi sioned the distinction being testifying and nontestifying
experts.

THE COURT: Um hum

MR, SCH AVONI:  And we woul d hold the agreenent to be
bound by the order.

THE COURT: Um hum

MR. SCHI AVONI:  And we'd obviously be in peril, like
if there was -- if we didn't get it and there was sone
viol ati on because we didn't get it, we'd have that in hand.

But - -
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THE COURT: But whoever that is, whether they're
testifying or nontestifying, they're signing that --

MR. SCHI AVONI :  Absol utely.

THE COURT: -- Exhibit A right?

MR. SCHI AVONI :  Absolutely. That would --

THE COURT: But you wouldn't have to disclose they had
done -- | nean, you would be responsible for that --

MR, SCH AVONI :  Yes.

THE COURT: -- and you wouldn't necessarily have to
di scl ose that to the debtor or the commttee, right?

MR. SCHI AVONI: That's the proposal, Your Honor.

THE COURT: Ckay. All right.

MR, SCH AVONI: (kay. You can reject that. Ckay.

THE COURT:  Uh- huh.

MR. SCH AVONI:  You'll hear fromthe other side that
they feel that because there's a different set of rules that
apply in a sense to a professional who's getting paid fromthe
estate. It's like, they have to make an application here.

THE COURT: Um hum

MR SCH AVONI: kay. But | think that's really
different -- that's just a different -- that applies for a
different reason. Ckay. And it's not, | don't think, right to
rob us of what the rules are under Rule 26 for disclosing
nont esti fyi ng experts.

THE COURT: Um hum
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MR SCH AVONI: | also don't think it's hel pful.

t hi nk we ought to be encouraged to have nontestifying experts
who hel p us better understand the situation here. And | think
t hat ought to be frankly encouraged. | think that's why
Congress wote it that way.

THE COURT: Um hum

MR SCH AVONI: But it's here. It has particul ar
rationale and benefit. But that's why we -- that's the
request --

THE COURT: Ckay.

MR. SCHI AVONI: -- so to speak

THE COURT: Ckay.

MR, SCH AVONI: kay. And the other thing, just the
other point on this, is there's sone issue here about, well,
have we followed the provision by the letter of the rule, okay,
and it says we're supposed to serve the clainmants, comma, if
known. Al right. And Your Honor, what we did was we served
the -- | forget what they call it, the core service |ist.

THE COURT: Um hum

MR. SCH AVONI: | think that's what it's call ed.

THE COURT: Um hum

MR. SCHI AVONI:  And that does include counsel of
record for plaintiffs' lawers. And it does include a nunber
of plaintiffs' lawers. |1'd be the first to say it probably

doesn't include every plaintiffs' |awer.

eScribers, LLC

Case: 23-04037 Doc# 26-3 Filed: 03/21/24 Entered: 03/21/24 16:10:05 Page 35

of 209




© o0 ~N o o b~ w Nk

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ W N -+ O

The Roman Catholic Bishop Of Oakland

35

THE COURT: Um hum

MR SCH AVONI: Ckay. But it's if known. We're
literally in the situation where we don't know who the
plaintiffs -- like, we don't know who the claimnts are.

THE COURT: Um hum

MR, SCH AVONI:  We know fromthe conpl ai nts who sone
of themare. R ght. But we don't have a full list. It's
like, it's inpossible for us to serve all of the individual
claimants, Your Honor. And | submt that that can't be, |ike,
a reasoned interpretation of what Your Honor meant when you
signed the order that we would have to go out and individually
serve all the claimants. |t seens inconsistent with everything
that the protective order was trying to achieve, that all of a
sudden, they'd be getting notices from 1|ike, an insurance
conpany, saying, we're going to use the Brattle Goup. Right.

It's like, they are represented here in a fiduciary
capacity by the TCC, by the conmttee, and they're certainly in
the best position, if they felt any additional service was
necessary, to provide that service. They may have the list of
all the plaintiffs' |lawers and whatnot in the case. And |
think certainly they're in contact wwth them They're in the
best position to sort of do that, Your Honor. And so | think
we' ve done everything to kind of conmply. Okay.

If the order is construed in this sort of literalistic

way, it makes the terns of the order. And this is sort of |ike
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a rule of construction for interpreting contracts, but also
orders and statutes. Right. It makes the statute, or here,
like, the order, it's not a reasoned interpretation because it
makes it illusory. There's no way to use this provision if you
have to serve people and you don't know who they are or you
don't know who their counsel are. W've nade service of the
fol ks that we know who are on this by the nechani sm provi ded
t hrough ECF service and through the service list. So Your
Honor, we submt that that's good service.

To the extent, Your Honor, there's sone literalistic
sort of other analysis of this, we're not noving for
reconsi deration. But the Court always has the power to
interpret its own orders and to tweak themand to sort of |eave
us in a position where we don't get to use experts or we are

left with nonths of litigation over whether we can use an

expert. It's not productive to -- like, where we're going to
go on this. It's like, it makes it inpossible for us to sort
of -- to function on a going-forward basi s.

THE COURT: Ckay.

MR. SCH AVONI :  Thank you, Your Honor

THE COURT: Thank you very nuch.

Yeah. Cone on up.

MR. KAPLAN. (Ckay. Good norning again, Your Honor.
M chael Kaplan from Lowenstein. A lot to unpack there. [|'m

going to do ny best to sort of followit.
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THE COURT: Um hum

MR, KAPLAN. Let's start with a couple of points. The
service argunent that you just heard Counsel argue about is
it's just not right. The service argunent that was nmade is is
that the goods we're tal king about proofs of claim So let's
just make sure we ground ourselves in this argunent.

This is to do wth proofs of claim And it really is,
Your Honor, a notion for reconsideration of the bar date order,
which was already litigated once before. And then 0.25 this
norni ng, we did another round on it. But this is all about the
bar order. So procedurally, | would argue that the notion is
not properly before you to do it, but let's set the sort of
form over substance asi de here.

The i ssue we have, Your Honor, with this proposed
nodi fication is a couple things. Nunber one, we have the main
case, then we have the adversary proceeding. There is no
contested matter currently in the main case for application of
Rul e 26. Dependi ng what Your Honor says in about half an hour
or maybe a little bit nore about the adversary proceedi ng,
there m ght not be any discovery going on yet in the adversary
proceeding. But admttedly, at sone point, we would hope that
di scovery ensues in the adversary, at which tine Rule 26
t hrough 7026 and ot herwi se woul d apply.

So the whol e notion about disclosure of nontestifying

and consulting experts under Rule 26, that is a red herring,
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Your Honor. It has no application here. That has to do with
the adversary proceeding. But that is actually part of where
we have the probl em because if you | ook at the insurers’
proposed order, which broadly defines the term

"Expert shall nean any entity or person with
speci al i zed knowl edge or experience in a natter pertinent to
the Chapter 11 case and/or adversary proceedi ng who has been
retained by an authorized party or its counsel to serve as an
expert witness or as a consultant in connection with the
Chapter 11 case and/or the adversary," including, he goes on,
M. Schiavoni lists the Brattle G oup and NERA

I"mnot going to get into the Brattle G oup and NERA,
Your Honor. The citations that were made to Your Honor in the
nmovi ng brief about their utility is not true. The citations we
provi ded you in the transcript about their utility, that's the
record.

THE COURT: | think that's neither here nor there.

MR. KAPLAN:  Yeah.

THE COURT: Yeah.

MR. KAPLAN. And that's the point.

THE COURT: | nean, it's we'll see.

MR. KAPLAN: W& may cone a fine -- and | think that's
exactly the point, Your Honor, is is --

THE COURT: Um hum

MR. KAPLAN. -- we are not in a contested matter yet
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1| in the main case. There is nothing in which the parties are

2| about to take depositions. There is nothing in which there is
3| that type of formal discovery occurring.

4 And what the bar date order provides is again, we're
5/ only tal king about proofs of claim W're not talking about

6| any docunents the debtor provides otherw se. W are talking

7| about only proofs of claim Says that if you want to show t hat
8| proof of claimto soneone, you have to follow the procedures in
9| the bar date order, which nmeans you have to discl ose who they
10| are under Exhibit A, you have to give the parties ten days to
11 do it, and you have to provide the specific survivor whose

12| clains information it is wth notice.

13 Those are the protections, Your Honor, that we

14| litigated extensively before you. | can't renenber the date
15| exactly, but | think it was sonetinme this summer when we went
16| through all of this. And it's exactly what Your Honor entered.
17 And again, we only have this situation -- it's not because

18| we're trying to single out the insurers. |It's because the

19| folks sitting on this side of the courtroomcan't retain
20 experts wthout the Court approving it and knowing it and
21| disclosing it. And those experts are still subject to sign the
22| authorized party agreenent and ot herw se.
23 So all we're asking for here, Your Honor, is we are
24 not trying to limt anybody that the insurers want to retain.
25| We can argue about the utility of that retention at a different

eScribers, LLC

Case: 23-04037 Doc# 26-3 Filed: 03/21/24 Entered: 03/21/24 16:10:05 Page 40
of 209



© o0 ~N o o b~ w Nk

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ W N -+ O

The Roman Catholic Bishop Of Oakland

40

time. But what we're sinply saying is is if you want to show
thema proof of claimor the information in the sort of

suppl enent to the proof of claim you need to follow the bar
date, which says you have to provide notice, you have to sign
t he agreenent, and you have to give the parties a chance to
obj ect.

We shoul d not have endless lists. | lost count, Your
Honor. | think there are nine separate insurers here, but I
m ght be off by a digit here or there, so forgive ne. W
shoul d not have a world where nine separate parties have a
right to retain anyone that they deem pertinent and that the
uni verse of people who have access to proof-of-claim
information is twenty-five, thirty, forty-five, fifty. That's
not what the proof of claiminformation is.

Again, nothing to do with discovery that provided
pursuant to 2004 in the main case. This is only proof-of-claim
information. |f you get the information somewhere el se, share
it as you see fit. But I don't think it's really onerous, Your
Honor, and burdensone for the main case to limt who sees the
proofs of claimand to have to foll ow the procedures that Your
Honor carefully thought about and inplied.

No one's being limted. W're sinply just saying you
have to disclose it. This isn't the adversary proceedi ng.
There's a separate procedure there. And it really goes, Your

Honor, to the argunent of whether or not the proofs of claim
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belong in the adversary proceeding. But we will get to that at
the appropriate tinme in the adversary proceedi ng.

| don't see really howit's nore conplicated than
that. But this broad definition of expert, that they don't
have to tell -- that the insurers don't have to di scl ose who
they're show ng proofs of claimto, in the commttee' s mnd,
that is unacceptable and that is inconsistent with the
confidentiality that is provided in the bar date order. And
there is no way to police that, and there is no way to check
t hat because the Exhibit A has to be signed by both the debtor
and conm ttee, Your Honor.

So I'mnot sure what we're getting at here. |If
they're wlling to sign Exhibit A it's got to be signed by
both of us, and there's still a disclosure and a period for us
to object and say, no, you shouldn't give the proof of claim
information to those people. Your Honor would have to call it.
|'ve never objected to a nane yet when these have cone through
"' mnot sure who we're tal king about. But there are no
depositions. There are no docunent demands. There is no
di scovery. |I'mnot sure why we're really back here.

THE COURT: Yeah Let nme give you one reaction to that.

MR KAPLAN:  Ckay.

THE COURT: And this is not a ruling. It's an
observation. Gkay. The challenge of these kinds of cases is

so many things are happening in parallel. And | take your
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point that there's technically no contested natter here.

But for the sane reason that |I'mgoing to | ook
somewhat askance at the insurers' position re the notions to
di sm ss, although not as askance as you mght |ike nme to, but
t he same reason that | question anybody's puzzl enent as to why
we're here, we know where we're going here. GCkay. | nean,
they're going to have to |l ook at these things. And it's just a
question of what should be the inpedinents and what shoul d be
the barriers. R ght. So the fact that there is or isn't a
contested matter right now, | agree with you, but we have to
sort of get past that. Right.

MR. KAPLAN. Fully agree with Your Honor.

THE COURT: Ckay.

MR, KAPLAN. And that is why if they wanted to -- if
the insurers would like to disclose all the folks they want to
use now -- again, it's not a matter of --

THE COURT: Right.

MR, KAPLAN. -- it's not a matter of telling us every
person at the Brattle G oup so we can go back through and sit
down and search through everyone's nanme, although |I certainly
know M. H nton and sonme of the other experts well.

THE COURT: Yeah.

MR. KAPLAN: And we may get to see them again on
Monday on the other side of the country. This is sinply

just --
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THE COURT: I n Canden?

MR. KAPLAN. I n Canden, yes, Your Honor.

THE COURT: Ckay.

MR. KAPLAN: They're a proposed -- M. Hinton's
proposed to testify again.

THE COURT: Ckay.

MR. KAPLAN. But neverthel ess, the point is sinply to
have a di sclosure at a level -- for instance, Your Honor, we
retai ned Stout (phonetic).

THE COURT: Um hum

MR. KAPLAN:  Your Honor saw the application. You
approved it. Stout signed the authorized party agreenent. And
everybody knows Stout is in the case.

| don't think it is particularly onerous or burdensone
to sinply say that the Brattle Goup is in the case. They are
going to be |l ooking at proofs of claim | don't think it's
onerous to say NERA is in the case. They're |ooking at proofs
of claim But I wll say that had we known in this procedure
we're followed in another case, we probably woul d not have been
in the position we're in in sone of those tal king about |1 SO and
ot hers.

So I"'mnot sure what the inpedinent is. | don't think
Your Honor woul d | ook kindly on us overQOobjecting to everyone
the insurers wanted to retain, and I'mnot sure that | would

personally conme argue that. | mght bring one of ny coll eagues
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1| to stand in front of the proverbial firing line if we chose to
2| do that.

3 But specifically for the proof of claiminformation,
4 Your Honor, the disclosure required and the notice, to sinply
5| give the individual survivors, whose rights have been viol at ed
6| many, many tines, an opportunity to be told your information

7| that you submtted confidentially in the bankruptcy is going to
8| be shared with people who you nay not have known. Ten days,

9| Your Honor, for themto give the opportunity to do that, I'm
10 hard-pressed to understand how that's slow ng anything down in
11 this particular case. But that's what -- | nmean, we --

12 THE COURT: Let ne just ask you this. And if you

13| don't know, that's fine. | nean, is this aberrational in the
14| sense that this bar date order is different fromothers that
15| have been entered around the country? This issue has never

16| cone up before, versus in what sense is this typical?

17 MR. KAPLAN:  Your Honor, | can represent to you that
18| this is not an issue that | have litigated in other --

19 THE COURT: Ckay.
20 MR. KAPLAN. -- cases previously.
21 THE COURT: Ckay.
22 MR. KAPLAN: This has becone a specific issue, |
23| think, because of the additional disclosures that occurred in
24| the Rochester, Rockville, Canden, and Syracuse cases. But in
25| the other diocesan cases, there are provisions that allow the

44
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insurers to get access to all the proofs of claim They still
had to sign the authorized party agreenment. And | do not
recall -- M. Schiavoni has a far better nenory than ne in sone
respects.

THE COURT: Um hum

MR. KAPLAN. | do not recall this simlar notion being
presented in the Canden case, of which | litigated virtually
every notion that was before the court, and I do not recal
this being presented in any other case. The provision to share
strictly the proofs of claim | believe, is nearly identical.
| could certainly check it, Your Honor, but | know there's an
aut hori zed party agreenent --

THE COURT: Um hum

MR. KAPLAN. -- that requires parties to be signed.
It has to be cosigned by the debtor and the commttee. And I
believe there's a notice provision there. There's a
(i ndiscernible).

THE COURT: Ckay. Appreciate it. Thank you.

MR KAPLAN:. Ckay.

THE COURT: Ckay.

MR. SCHI AVONI:  Your Honor, if | could just --

THE COURT: Yeah. Cone on up.

MR. SCHI AVONI: So | have a proposal, okay, which
li ke --

THE COURT: Al ways happy to hear a proposal.
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MR SCH AVONI: -- that may, |ike, get us where we
need to be. But --

THE COURT: Ckay.

MR. SCHIAVONI: -- let me just quickly just cover a
coupl e of points.

THE COURT: Yeah.

MR, SCH AVONI: So the Canden order says -- and |I'm
reading -- it's in footnote 7 of our noving brief.

THE COURT: Yeah. Um hum

MR. SCH AVONI:  And exhibit and whatnot. It says in
Section 15(iii), then (iv), it provides that authorized party
shall include, "any insurance conpany ... together with their
respective successors, reinsurance counsel, experts, and
consultants." So --

THE COURT: And that was the simlar order that was
the --

MR. SCHI AVONl: M. Kaplan's right. It's like, he
didn't cone up there because it was specifically in the order.

THE COURT: Ckay. But is that the bar date order in
t hat case?

MR SCH AVONI:  Yes.

THE COURT: Ckay.

MR SCH AVONI:  Yes.

THE COURT: Thanks. Appreciate it. Thanks.

MR SCH AVONI: It's not really cone -- as |
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understand, it's not really com ng up before Judge Montali
whet her or not experts are permtted. It's just a matter of
who exactly signs it because professionals is right in the
form That's how --

THE COURT: Um hum

MR, SCH AVONI: -- alnost all of these are set up.

THE COURT: Ckay.

MR, SCH AVONI : What happened here was whether -- |
don't know whether we mssed it. | don't know But |iKke,
there was a | ot before --

THE COURT: Right. | mssedit. Ckay.

MR, SCH AVONI: -- assigned to protect -- there was

THE COURT: So nobody has a -- nobody has any
concerns. Ckay.

MR. SCHI AVONl: There was a | ot before us on the
protective order.

THE COURT: Ckay.

MR SCH AVONI: And if I'"'mat fault for not bringing
that to your attention --

THE COURT: That's all right.

MR SCH AVONI: -- | take the fault.

THE COURT: Ckay.

MR SCH AVONI: But | can't believe Your Honor really,

li ke, meant to, like, limt us in that way. So --
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1 THE COURT: | appreciate it.
2 MR SCH AVONI: -- just two other quick things. All
3| right.
4 THE COURT: Yeah. kay.
5 VR, SCHI AVON : So this notion of there is not really
6| a contested matter now, it's like, look, we're not waiting
7] until the eve of a confirmation hearing or the beginning of --
8 THE COURT: Um hum
9 MR. SCHI AVONI: -- the clainms all owance process --
10 THE COURT: Um hum
11 MR. SCH AVONI: -- to then present you with an expert
12 and then have themstart his work.
13 THE COURT: Yeah, | get it.
14 MR. SCH AVONI : Ckay.
15 THE COURT: | get it.
16 MR. SCHI AVONI: There is a contested matter here.
17 THE COURT: Yeah.
18 MR, SCH AVONI :  And whet her what ever happens with the
19| adversary, | suspecting it's not going away entirely, okay, we
20 need to be prepared for both things and --
21 THE COURT: Um hum
22 MR. SCHI AVONI: -- we need one set of experts | ooking
23| for it.
24 THE COURT: Ckay.
25 MR SCH AVONI: But also, like, we like to try to get
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a handle on this. Ckay.

THE COURT: Um hum

MR. SCHI AVONI:  And Rule 26 does allow for
nontestifying experts for a very good reason. And we shoul d be
encouraged in that regard, Your Honor. Thank you.

THE COURT: You bet. Ckay.

MR SCH AVONI: Onh, so | had a proposal. kay.

THE COURT: Yeah.

MR. SCHI AVONI: If Your Honor is really concerned
about us conplying with the letter of whatever it is,
14(3) (i) () --

THE COURT: Um hum

MR, SCH AVONI: -- giving notice to all of the
claimants on ten days for this proposal we have before Your
Honor, this request for relief, you could either enter the

order on negative notice and then have the comrittee notice it

out to -- | don't have -- | noticed the claimants | know of.
Those are, |like, their counsel, the ones on the 2002 service
|ist.

THE COURT: Ckay.

MR. SCH AVONI: So the commttee could notice out --
if they haven't probably have already done it, but like, if
they haven't, it's like, they could notice it out and the order
woul dn't be effective for ten days if any of themcone in to

object to experts being permtted to reviewthis, the order
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woul dn't go into effect within ten days.

THE COURT: Well, it's just funny because at the risk
of parsing this too fine, which is the last thing we need in
this case, are there two issues? | nmean, one is with respect
to this nmotion to whomit should have been noticed. And the
second is the issue that's underneath it.

Is it wth respect to any particular instance in which
you're going to get a proof of claimthat that particular
claimant -- | nean, are those two different things? O are you
suggesting that because of the effect of the relief that you're
requesting here, the question is whether the notice of this was
sufficient, and that's all?

MR. SCHI AVONI:  The notion before Your Honor is to ask
under J --

THE COURT: Yeah.

MR SCH AVONl: -- let nme just call it that --

THE COURT: Yeah.

MR SCH AVONI: -- is that authorized parties -- that
the Court include, anong authorized parties, experts and
consul tants, exactly as the order did in Canden --

THE COURT: Ckay.

MR SCH AVONI: -- and simlar to the order in San
Franci sco.

THE COURT: Ckay, as opposed to a further notice

i ssue?
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MR, SCH AVONI: That's the request.

THE COURT:  Unh- huh.

MR. SCHI AVONI: The objection to that request is that
somehow we haven't conplied with the notice procedure because
even though the notice procedure says that we serve claimants
i f known, that we didn't serve the ones we don't know --

THE COURT: Yeah, yeah. Ckay.

MR, SCH AVONI: -- who they are.

THE COURT: Ckay.

MR. SCHI AVONI: Ckay. It's like, if -- like, | don't
think that's a reasoned analysis, and | don't think we should
have to --

THE COURT: Ckay.

MR, SCH AVONI: -- provide other notice. But if Your
Honor wants nore notice --

THE COURT: Ckay.

MR. SCHI AVONI: -- give themten days to give it.

THE COURT: Ckay. Thank you. Appreciate it.

Ckay. Submtted?

MR. KAPLAN. Unl ess Your Honor has further questions.

THE COURT: No. No. | want to think about this for
literally a day or two.

MR. KAPLAN:. Ckay. Sure.

THE COURT: Ckay.

MR. KAPLAN: Just to be clear, Your Honor, we did not

eScribers, LLC

Case: 23-04037 Doc# 26-3 Filed: 03/21/24 Entered: 03/21/24 16:10:05 Page 52

of 209




The Roman Catholic Bishop Of Oakland

52
1 raise the service of the actual notion.
2 THE COURT: Yeah, | wasn't sure --
3 MR. KAPLAN: Yeah.
4 THE COURT: -- you had. I'msorry. | nmangled ny
5/ question to M. Schiavoni.
6 MR. KAPLAN: That's okay.
7 THE COURT: -- but | think you got -- but you saw what
8| | was asking.
9 MR. KAPLAN. | saw where you were go --
10 THE COURT: Yeah.
11 MR. KAPLAN: We didn't raise it.
12 THE COURT: Ckay.
13 MR. KAPLAN: [It's not an issue.
14 THE COURT: Al right. 1'mgoing to get back to you
15, pronmptly on this. GCkay. |'mthinking end of the week or
16 Monday. Al right.
17 Ckay. Where do we go next?
18 MR. KAPLAN. Shall we stay on the thene of protective
19| orders, or should we nove to 20047
20 THE COURT: Well, you can. | nean, when would it be
21| appropriate to hear ny thinking about the notion to di sm ss?
22 MR. KAPLAN: Ri ght now.
23 THE COURT: (kay. So it's good enough? Okay. All
24| right. And |look, there's going to be overlap here in several
25| different ways. Ckay.
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So we had a fairly | engthy argunent about a coupl e of
notions to dismss back on Cctober 18. And | want to thank the
parties for doing really a wonderful job of illumnating their
views of the subjects. And again, this is another one of those
situations where | think we're proceeding in some ways in
parallel in terns of what's going on in the nmain case and
what's going on in the AP.

And apropos of absolutely nothing, |'m struck by what
| understand to be all the different ways that these kinds of
APs are dealt with in different cases. There seemto be cases
where they just get filed and they kind of sit there and
they're just a vehicle to do sonething sonmeday but it's not
really urgent or necessarily joined in battle initially. And
there are other situations where | think they're nore
i medi ately sort of a means to advance all kinds of inportant
guesti ons.

Thi s one has provoked a couple of 12(b)(6) and 12(e)
notions, which is fine because | think at the end of the day,
my ruling is going to suggest how | think we need to clarify a
few things here. So let nme go back to the beginning.

So on June 22nd, the plaintiff in this case, the Roman
Cat holic Bi shop of QCakland, filed a conplaint, |ater anended,
breach of contract and declaratory judgnment agai nst certain
primary access and unbrella insurers. Plaintiffs allege

jurisdiction under 28 U S.C. 1334. They also allege that all
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these matters are core under 28 U.S. C. 157(b), but there's not
much el aboration as to what little part of 157(b) m ght render
these things core. Plaintiffs also consent to this Court
entering final orders, judgnents, or decrees.

Certain of the defendants have filed demands for jury
trials. The defendants also assert that these matters are
state | aw causes of action that are not core. And they don't
consent to this Court entering final orders, judgnents, or
decr ees.

Clearly, this Court would have no ability to conduct a
jury trial on the matter as presently set, | believe. Ckay.
certain of the insurers have also indicated a desire to file a
notion to withdraw the reference, but | don't think that's been
filed yet. And at sone point, we'll circle back to that
because that's going to inplicate sone timng questions on a
couple of different matters here. Ckay.

And | et me just say as an aside, whether sonething is
core or isn't isinitially theoretically ny call, but it's not
ultimately ny call. So the fact that sonebody all eges that
sonething isn't core or | shouldn't be entering final orders of
the notion -- the reference should be withdrawn. The only
thing | care about is certainty, not that |I am never offended
when anybody tells ne | shouldn't be doing a thing. Congress
has told ne that, and | have to interpret it. But sonebody

else may interpret it differently, so | don't want anybody ever
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to think that that is problenmatic.

The problem occurs when in all too nmany APs people
don't say what they think about that and you get to the eve of
a trial and suddenly sonebody thinks that there's a problem
So | appreciate the fact this has cone up early. That hel ps
the process. Ckay.

And the curious thing about this is although it's
reasonably clear to ne that even at this 12(b)(6), 12(e) stage,
there are some factual disputes about fundanental aspects of
these issues. | don't think any factual disputes have to be
resol ved here. So in the sense that if purely froma rel ated
to jurisdiction core, noncore matter, if I'mnot resolving a
factual dispute, | don't think that there's any Constitutional
inplications or problenms because if what | do were to be
reviewed, it would be reviewed de novo in any event, in which
case the Stern issue just isn't a problem So | intend to go
ahead and rul e on these notions. Ckay.

So the anended conplaint alleges that -- and here, I'm
going to do sort of a laundry list. Don't take notes because
it'"s going to -- don't feel the need to jot down every thought.
Ckay.

The conplaint alleges that the defendant Pacific
I ndemmity on information and belief issued primary insurance
policies to the plaintiff under various policy nunbers for a

period fromroughly 1963 to 1966.
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The | nsurance Conpany of Anerica information and
belief issued primary insurance policies to plaintiff under
vari ous policy nunbers as set forth in the conplaint for
periods 1966 to '69 and '69 to 1970.

Def endant Aetna Travelers issued witten primary
policies of insurance to the plaintiff under various policies
for different periods of tinme commencing in 1975 and running
t hrough 1981.

Certain Underwiters of Lloyd s wote primary -- 1'm

sorry, wote excess policies under certain policy nunbers for
periods all egedly beginning 1962 and runni ng t hrough 1966.

Ch, | think | skipped sonebody here. Yeah.
Commerci al Uni on/ Arnmour | nsurance Conpany obligations were
| ater assuned by California |Insurance Guaranty Associ ati on,
all egedly issued witten policies of insurance, various nunbers
fromperiods allegedly from1970 to 1975. And those we dealt
with |ast week. Ckay.

I nsurance Conpany of North Anmerica issued a witten
excess policy of insurance allegedly under a policy for the
period of 1966 to 1970.

United States Fire Insurance issued a witten policy
of excess insurance, allegedly, for a period 1970 to 1971.

The Enployer's for the Insurance witten policy of
excess insurance allegedly in 1971 to 1974.

CNA I nsurance Conpany allegedly wote a witten policy

eScribers, LLC

Case: 23-04037 Doc# 26-3 Filed: 03/21/24 Entered: 03/21/24 16:10:05 Page 57

of 209




© o0 ~N o o b~ w Nk

N NN N NN R R R R R R R R R R
oa A~ W N P O © 00 N oo 0o~ W N -+ O

The Roman Catholic Bishop Of Oakland

57

of excess insurance, various policy nunbers froma period
begi nni ng 1974 runni ng t hrough 1980.

Industrial Indemmity issued a witten policy of excess
i nsurance, allegedly, again during 1980 and 1981.

And Lloyd's Underwiters allegedly issued witten
unbrella policies of insurance for a period 1963 to -- |I'm
sorry, 1962 to '63 and then '63 to ' 66.

Enpl oyers re issued a witten unbrella policy of
insurance to plaintiff under a policy nunber for a period 1974
to 1977.

Aetna Travelers allegedly issued witten unbrella
policies of insurance fromperiods 1978 to 1981 and then 1981
to 1987.

Paci fic Enployer's Insurance allegedly issued a
witten unbrella policy for a period 1985 -- I'msorry, March
1985 t hrough Decenber 1985.

So attached to the anended conplaint is Exhibit Ais a
chart listing the pending lawsuits filed in the (indiscernible)
County Superior Court against plaintiff for alleged negligent
supervision and hiring of certain clerical and m nisteri al
personnel. The list underlies nost of the clains that need to
be resol ved.

In this adversary proceeding, the plaintiff alleges
generally that the primary and excess insurers have a duty to

defend and indemify the plaintiff through the state court
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actions and further alleges that the insurers have either
denied or failed to confirmcoverage and/ or provi de defense
and/or indemity. As a result, the plaintiffs claimthey have
been damaged because one, the plaintiffs' been denied the
benefits of the insurance policies that it purchased, despite
having conplied with all of the requirenents under the
policies. And two, plaintiff has been forced to defend itself
against the lawsuits w thout the appropriate defense and
i ndemmity fromthe insurers.

Plaintiff believes that the foregoing denonstrates a
need for declaratory relief because there appears to be a
di spute regardi ng coverage, and plaintiff believes sone or all
of the insurers breached their contracts because of their
deficient response. Primary insurers contend that they did not
breach any contract for failure to furnish a defense because
they provided plaintiff a qualified defense under a reservation
of rights. And the primary insurers who filed a 12(b)(6)
notion further argue that they are not obligated to i ndemify
the plaintiff because the duty to indemify only arises after
the primary insurers' liability is established, which they
argue has not yet happened.

Primary insurers contend that because the plaintiff
has failed to allege or provide any evidence of the existence
of any judgnent or settlenent in any underlying state court

proceedi ngs, primary insurers have no duty to indemify the
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1| plaintiff. Therefore, the primary insurers noved the Court to
2| either dismss this adversary proceeding or require plaintiff

3| to provide a nore definite statenent.

4 So let nme take a step back here. As background, the

5| Court has made a conmment few hearings ago that it finds it a

6| little bit unusual to approach the issue of insurance coverage
7| through this adversary proceedi ng, considering the fact that

8| nost of the questions related to the coverage can be resol ved

9| through conprehensive 2004 exans and through the parties'

10 extensive discussions that are under way. That's neither here
11| nor there. | nean, there's clearly two paths here. It's

12| curious to ne that we're on both, but there we are. kay.

13| This dichotony persists and is going to be addressed in several
14| applications today, small way applications.

15 Wth that and thinking about the notion to dismss or
16| a notion for a nore definite statenent, this dispute plays out
17| sort of on two strata, one, a sort of neta conceptual |evel,

18| what's this case about, and on a nore particularized |evel,

19| what are the duties allegedly inplicated and have they been
20 breached. And those are really two different questions.
21 To the extent that the insurers are basically taking
22| the position, at least thematically, that they are uncertain as
23| to what the plaintiff is seeking here at |large. That argunent
24| generally lacks credibility wiwth ne. It's clear to ne that the
25 plaintiff is alleging that there is coverage, which is hardly a
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surprise in this case or in any other disease case. Thus, for
the insurers to claimthey' re uncertain howto respond is on
that nmeta | evel unpersuasive.

However, we're tal king about a conpl ai nt here, which
is a much nore particularized formof request for relief, and
it needs to be precise in its allegations and assertions of
duties and breaches. So the Court agrees with the insurers
that for themto respond to the conplaint, the plaintiff should
anmend the conplaint to clarify at |east the foll ow ng points.

One, to the extent that the plaintiff believes that
the obligation to i ndemmify has been triggered, the plaintiff
should clarify the reasons why it believes that's the case.

Two, to the extent the plaintiff believes that the
duty to defend has been breached, the plaintiff should provide
further details concerning the instances of the all eged breach,
i ncludi ng but not necessarily limted to, one, the dates the
plaintiff tendered the clains to the insurers, two, the dates
of the -- I"'msorry, | lost ny place here -- dates of the
insurers' responses, if any, and three, the reasons why the
plaintiff asserts that the insurers' responses, if there was a
response, were unsatisfactory or deficient under California
law. | think we have to have that to understand that we have a
breach or don't have a breach.

Further, to the extent that the insurance conpanies

are asking for nore particulars about the individual policies
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or why the policies may or may not be in effect or excl usions
may or nmay not apply, the Court believes that and agrees with
Ms. Ridley. Those are really nerits issues, but | don't think
we need to get into it at pleading stage. So to the extent
there was a request for that kind of information, |'m not
granting the notion to dism ss.

But the primary notions, primary insurers' notions to
dismss, a notion for a nore definite statenent, are granted.
And the plaintiff is directed and shall be permtted to anmend
its conplaint consistent with the concerns described above.

Wth respect to the excess insurers, the excess
insurers replicate many of the primary insurers' argunents
regarding indemmity and defense. |In addition, they argue that
under lolab Corp. v. Seaboard Surety Conpany, which is 15 F. 3d
1500 (9th Gr. 1994), they have no duty whatsoever to an
insured until the insured can denonstrate that the primry
i nsurance has been exhausted and that the excess has been
accessed.

Let ne take a mnute with respect to |ol ab because
it's clearly a very inportant case. 1In lolab, |olab was sued
in the Central District of California for allegedly infringing
the patent for an optical device owned by Dr. Jenson. The
trial was bifurcated between liability and danages. And at
trial, lolab was found liable for patent infringenent, and the

parties subsequently settled. Iolab agreed to pay 13.5 mllion
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dollars to Dr. Jenson.

lolab then filed an action seeking indemification
fromits insurers, both primary and excess insurers, for 13.5
mllion dollars, together with costs estimated at 1 mllion
dollars, for a total of 14.5 mllion. 1lolab's aggregate
primary coverage during the infringing period anounted to
thirty-six mllion dollars.

Further, the excess policy specifically provided that
their liability does not attach until the underlying jurors
have paid or have been held liable to pay. The district court
di sm ssed on the pl eadings the actions agai nst four insurers,
dismssing a fifth based on the conpl aint alone, and granted
sunmary judgnent, dism ssing the remaining ten causes of action
| ol ab appeal ed.

The Ninth Grcuit found that under California |aw, as
they were interpreting California law, primary insurance nust
be exhausted before liability attaches under a secondary
policy. This is true even if the total anmount of primary
i nsurance exceeds the anount contenplated in the secondary
policy. So the Ninth Grcuit affirned the trial court finding
the lolab could not have sued for excess -- I'msorry, could
not exclude the excess policyholders for breach of contract
until the legal obligations of the primary insurers have been
determ ned and the excess policies had been triggered.

Now, the argunent was raised at the oral argunent in
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the papers that there is other pertinent lawin California with
respect to declaratory relief actions in particular. And the

case that was cited to the Court was Ludgate |nsurance Conpany
v. Lockheed Martin Corp., which is 82 Cal. App. 4th 592 (2008).

In I ooking at this case, ny instinct is that there is
greater flexibility under California |law, specifically wth
respect to declaratory relief actions than | think was
necessarily contenplated by lolab. | think Ludgate stands for
the proposition. And again, that's nore of a pleading case.
And they pointed out in Ludgate that lolab was largely a
summary j udgnment case.

But what | think Ludgate stands for is the proposition
that at a pleading stage, it's sufficient, at |east plausibly,
to allege a |ikelihood that the excess can be inplicated. In
fact, the actual pleading in Ludgate m ght have gone beyond
that and m ght have all eged on the nunbers presented that the
excess would be inplicated. But | think that the point of
Ludgate, in ny view, is that there should be greater
flexibility in | ooking at these issues through the prism of
declaratory relief and that what needs to denonstrate through
decl aratory relief is an actual, plausible controversy and that
t hat can be done even in this excess insurance concept.

| think that's particularly relevant here, and | think
it's particularly relevant to a diocese case at this stage,

because unli ke |olab, where the danages were set and everybody
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knew what the nunbers were, we nmay have ideas what nunbers are
likely to be based on other cases here, but we just don't know.
| think that, as | look at the conplaint, | don't believe that
the plaintiff has yet alleged anything with respect to any kind
of likelihood that there's going to be a likely invasion of the
excess policies. | think they should be required to do that
and have sone basis for doing it.

So | think I"'mgoing to grant the excess insurers
notion to that extent. | think there needs to be sone
statenment consistent with Ludgate where the reasonabl e
possibility or reasonable plausibility they're | ooking to get
to sonething inplicating the excess policies, | don't think
that has to be necessarily down to the penny. But | do think
t hat Ludgate suggests that there can be a declaratory relief
action, but it does require sonme pleadi ng beyond what we have
her e.

So I'mgoing to grant the excess insurers' policy as
well and permt the debtor, the plaintiff, to anend the
conplaint with respect to statenents with respect to a
plausibility under a Ludgate analysis that we're going to -- we
are going to or are likely to inplicate the excess policies as
wel | .

So we tal ked about a deadline for anmendnent |ast week.
The plaintiff suggests on Novenber 28th. | don't know if M.

Ridley wants to comrent on whether in |light of these rulings,
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Novenber 28th still neke sense for one anended conpl ai nt or
whet her sonet hing el se shoul d be consi der ed.

M5. RIDLEY: Thank you, Your Honor. This is Eileen
Ridley for the debtor in the adversary proceeding. G ven the
i nformation, and | understand the Court's ruling, | would ask
for a bit nore tine --

THE COURT: Ckay.

M5. RIDLEY: -- because we're going to conbine this
with the amendnments --

THE COURT: Yeah.

M5. RIDLEY: -- that the Court granted and anmended for
Cl GA.

THE COURT: Ckay.

M5. RIDLEY: And so | would ask for a little
| eni ency --

THE COURT: Ckay.

M5. RIDLEY: -- for tinme in the holidays.

THE COURT: Al right. Wll, let nme give you one
ot her thought, too. | nean, the argunent prinmarily went to the
dec relief aspect of this. | don't knowif you want to all ege
that there's sone i medi ate breach, other than what you're
suggesting in the dec relief, failure to respond. |If you have

that in mnd, | don't think that's been pled yet. And | think
that you would need to do so. If you want to sinply rely on

what | think is nmy interpretation of Ludgate, here, re a dec
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1| relief action, that's fine. And then you m ght get another

2| 12(b)(6) notion.

3 But if you have sonething el se to say about a breach

4 of a current duty, | think the conplaint needs to be anended to
5| say that because | don't think it -- it doesn't say it clearly
6| to nme right now Ckay.

7 M5. RIDLEY: Under st ood.

8 THE COURT: Al right.

9 M5. RIDLEY: Under st ood.

10 THE COURT: Al right. You want to suggest a anended
11 date?

12 M5. RIDLEY: [|I'msorry. | couldn't --

13 THE COURT: |I'msorry. Do you want --

14 M5. RIDLEY: -- tell if that was -- |I'massum ng

15 that's directed to ne.

16 THE COURT: Do you want to suggest a different date

17| for amendi ng?

18 M5. RIDLEY: | do. Could I suggest -- |I'm|l ooking at
19| a calendar right now Could | suggest by the 18th of Decenber?
20 THE COURT: Anybody want to commrent?

21 MR. PLEVIN:  Your Honor, Mark Plevin for Continental.
22| 18th of Decenber sort of puts us in a hole if we are respondi ng
23| to the conplaint, either by notion or answer. So if Ms. Ridley
24 wants that much tinme, that's great. | think we would need nore
25| than the anount of tine --
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1 THE COURT: Well, maybe you get to January 10th or

2| sonmething to file, for exanple.

3 MR. PLEVIN: Yes. Yeah.

4 THE COURT: That's the idea?

5 MR PLEVIN. Right.

6 THE COURT: Ckay. Al right. M. R dley. | nean, |
7 pulled --

8 M5. RIDLEY: |'mhappy to say so --

9 THE COURT: -- that out of ny head, so | don't know
10| what -- if we're looking at Decenber 18, that is --

11 THE CLERK: It's the Monday, Your Honor.

12 THE COURT: It's a Monday? kay.

13 THE CLERK: The 10th woul d be a Wdnesday, Your Honor.
14 THE COURT: Ckay. Well, | just pulled January 10th
15/ out of thin air. So if you want to make a different

16| suggestion, let nme know.

17 MR. PLEVIN. So assum ng people are taking off the
18| Christmas holiday and New Years', we're back in the office on
19 the 2nd --

20 THE COURT: Um hum

21 MR PLEVIN:. -- | would say two weeks fromthat is the
22| 16th of January.

23 THE COURT: Ms. Ridley, any comments on that?

24 M5. RIDLEY: | think what Counsel said is probably
25 right, and | don't object to the 16th.
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THE COURT: Ckay. So January 16 for a response date
to the anmended conpl aint, okay, assuming it's filed on Decenber
18. Ckay. Ckay.

M5. RIDLEY: Thank you, Your Honor.

THE COURT: Al right. Is it appropriate to -- should
we take the case managenent issues last, or given that we're
now t al ki ng about timng on anmended conplaints, is it
appropriate to take that up to sone degree now? | nean, part
of the response to what the insurers believe is a fairly
aggressive schedule by the plaintiff was we're not even sure
where we are with the pleadings yet, which is nowtruer than it
was twenty mnutes ago. | nean, | have two thoughts I'Il just
give you, and then we can get into the conversation.

It doesn't surprise ne that the insurers have in m nd
a nmotion to withdraw the reference, and that is sonething that
the reasons for that potentially go way beyond this isn't core.
And I'mof two mnds about that. |In nmy experience, the
experience has been party files that notion wth the district
court, the bankruptcy court under our Local Rules has the
ability to "comment thereon”. 1've done that in a nunber of
i nstances.

I will just tell you fromny perspective in this
i nstance, were | do comment on a notion to withdraw the
reference in this instance, it would be probably not nuch nore

than | stand ready to do whatever the district court tells ne |
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should do. And there are plenty of instances where the
district court says, just, Lafferty, you do all the grunt work.
When we're ready to try this thing to a jury, then cone see ne.
But whatever the district court suggests, obviously we will do.
| doubt that ny comment would go much beyond tell ne
what you'd like ne to do, District Court Judge. So | don't

think "'mgoing to take issue necessarily with the notion to

w thdraw the reference in this circunstance. | mean, when
see it, I'll respond nore precisely. But | suspect that's
really all 1'mgoing to say.

My experience has been, w thout neaning to be arch,
that notions to withdraw the reference are presented to the
district court. They are rarely argued. District court sinply
decides what it wants to do when it decides it wants to do it
and does it. And we all go forward fromthere.

Which really is a bit of a dilemma for deadlines
because on the one hand we can set all the deadlines we want
here. |If the reference were withdrawn, the district court
would sinply rethink all of them and | don't think it would --
unl ess deadlines were to be com ng up and bei ng adhered to
prior to the time the district court would decide a notion to
wi t hdraw t he reference, and they have been known to |inger up
there for a period of weeks to nonths, if we're tal ki ng about
sinply things that the parties are going to be doing, it's

maybe not such a big deal. |If we're talking about things a
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judge is going to be asked to do, | nean, we have to hold those
for a while until we know what the district court's up to.

So those are just sone general comments on schedul i ng.
| f anybody wants to conme to the podium and gi ve ne your
t houghts, I'mall ears, including Ms. Uetz, | can see.

M5. UETZ: Thanks, Your Honor. | can follow M.

Schi avoni and others in the courtroom

THE COURT: Ckay.

M5. UETZ: | just wanted to |let you know that | had a
coupl e of comments for --

THE COURT: Ckay.

M5. UETZ: -- to record on this.

THE COURT: Ckay.

M5. UETZ: Thank you.

MR. SCHI AVONI :  Tancred Schi avoni for Pacific.

THE COURT: Pacific. Uh-huh.

MR. SCHI AVONI:  Your Honor, this is an occasi on where
it's sort of maybe less said is better, right, which maybe
that's warmy received right off. But | do think that -- so we
were -- | was flying here yesterday, and | did receive an enai
fromM. Uetz that | just only read this norning.

THE COURT: Ckay.

MR SCH AVONl: | didn't want to get into that email
because | don't know whether it, like, is a privileged emil,

like, in a sense. R ght. But it mght nake sense, given your
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ruling for -- in a sense for us to be able to now use this
opportunity to neet-and-confer --

THE COURT:  Sure.

MR. SCHI AVONI: -- on what's the next best step --

THE COURT:  Sure.

MR SCH AVONI: -- for the case. GCkay. | wll say,
Your Honor, it's like, these cases -- like, | have two kids in

Catholic schools, and | have eight years at Georget own.

THE COURT: Um hum

MR SCHI AVONI: | would like to bring this case