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Paul O. Wickes
State Bar No. 00788663
WICKES LAW, PLLC
5600 Tennyson Parkway
Suite 205
Plano, Texas 75024
(972) 473-6900
(972) 767-3225 FAX
pwickes@wickeslaw.com

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS,
FORT WORTH DIVISION

In re:
VISTA PROPPANTS AND LOGISTICS,
LLC, ET AL.,1
Debtors

MAALT, LP,
Plaintiff,
vs.
SEQUITUR PERMIAN, LLC,
Defendant.

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

Chapter 11
Case No. 20-42002-ELM-11

Jointly Administered

Adversary No. ____________________
Removed from Cause No. CV19-003 in
the 51st Judicial District Court, Irion
County, Texas

NOTICE OF REMOVAL
PLEASE TAKE NOTICE that Plaintiff, Maalt, LP (“Maalt” or “Plaintiff”), by its
undersigned counsel, submits this Notice of Removal in accordance with Rule 9027 of the Federal

The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Vista Proppants and Logistics, LLC (7817) (“Vista HoldCo”); VPROP Operating, LLC (0269)
(“VPROP”); Lonestar Prospects Management, L.L.C. (8451) (“Lonestar Management”); MAALT Specialized Bulk,
LLC (2001) (“Bulk”); Denetz Logistics, LLC (8177) (“Denetz”); Lonestar Prospects, Ltd. (4483) (“Lonestar Ltd.”);
and MAALT, LP (5198) (“MAALT”). The location of the Debtors’ service address is 4413 Carey Street, Fort Worth,
TX 76119-4219.
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Rules of Bankruptcy Procedure and 28 U.S.C. §§ 157, 1334, and 1452(a), and respectfully
represents as follows:
1.

On June 9, 2020 (the “Petition Date”), Maalt and certain affiliates (“ collectively

with Maalt the “Debtors”) filed voluntary petitions (the “Bankruptcy Cases”) for relief under
Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”) in the United States
Bankruptcy Court for the Northern District of Texas, Fort Worth Division. The Bankruptcy Cases
are being jointly administered under case number 20-42002-ELM-11, the Honorable Edward L.
Morris presiding. The Debtors are currently operating as debtors-in-possession.
2.

On February 13, 2019, the Plaintiff filed its Plaintiff’s Original Petition against

Sequitur Permian, LLC (“Sequitur” or the “Defendant”) in the 51st Judicial District Court, Irion
County, Texas (the “State Court”) bearing the caption Maalt, LP, Plaintiff vs. Sequitur Permian,
LLC, Defendant, Cause No. CV19-003 (the “Civil Action”). The Defendant answered in the Civil
Action and filed a counterclaim against Maalt. Until the filing of this Notice of Removal, the Civil
Action was pending before the State Court.
3.

Pursuant to Bankruptcy Rule 9027(a)(1), the parties to the Civil Action and their

respective attorneys are as follows:
A.

Plaintiff:
Maalt, LP
Attorneys:
James Lanter
State Bar No. 11940700
JAMES LANTER, P.C.
560 N. Walnut Creek, Ste. 120
Mansfield, Texas 76063
(817) 453-4800
(817) 453-4801 FAX
jim.lanter@lanter-law.com
Paul O. Wickes
State Bar No. 00788663
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WICKES LAW, PLLC
5600 Tennyson Parkway, Ste. 205
Plano, Texas 75024
(972) 473-6900
(972) 767-3225 FAX
pwickes@wickeslaw.com
Samuel S. Allen
State Bar No. 01057000
JACKSON WALKER LLP
135 W. Twohig Avenue
Suite C
San Angelo, Texas 76093
sallen@jw.com
B.

Third Party Defendant
Vista Proppants and Logistics, Inc.
Attorneys:
James Lanter
State Bar No. 11940700
JAMES LANTER, P.C.
560 N. Walnut Creek, Ste. 120
Mansfield, Texas 76063
(817) 453-4800
(817) 453-4801 FAX
jim.lanter@lanter-law.com
Paul O. Wickes
State Bar No. 00788663
WICKES LAW, PLLC
5600 Tennyson Parkway, Ste. 205
Plano, Texas 75024
(972) 473-6900
(972) 767-3225 FAX
pwickes@wickeslaw.com
Samuel S. Allen
State Bar No. 01057000
JACKSON WALKER LLP
135 W. Twohig Avenue
Suite C
San Angelo, Texas 76093
sallen@jw.com
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Defendant:
Sequitur Permian, LLC
Attorneys:
Matthew A. Kornhauser
Dylan B. Russell
HOOVER SLOVACEK LLP
Galleria Tower II
5051 Westheimer, Ste. 1200
Houston, Texas 77056
Paul B. Stipanovic
GOSSETT HARRISON MILLICAN & STIPANOVIC, P.C.
2 S. Koenigheim Steet
San Angelo, Texas 76902

4.

Pursuant to 28 U.S.C. §§ 1334(b), 157(a), 157(b)(2)(N), (A) and (O), and 1334(b)

and the August 3, 1984 Order of Reference of Bankruptcy Cases and Proceedings Nunc Pro Tunc
(Miscellaneous Rule 33) entered by the United States District Court for the Northern District of
Texas, this Court has jurisdiction over the Debtors’ chapter 11 cases and any civil proceedings
arising under, arising in or related to the Debtors’ chapter 11 cases.
5.

The Civil Action, including each and every separate claim and cause of action

asserted therein, is a civil action other than a proceeding before the United States Tax Court, and
is not a civil action by a governmental unit to enforce such governmental unit’s police or regulatory
power.
6.

Each and all of the claims raised by the Plaintiff and Defendant in its counterclaim

are “core” proceedings arising under or arising in the Bankruptcy Cases, or – at a minimum – are
“related to” the Bankruptcy Cases. In summary, Maalt alleged in the Original Petition and
subsequent amendments that Defendant breached a Terminal Services Agreement, and that breach
caused Maalt significant damages, among other things. The Defendant alleges in its counterclaim
that Maalt fraudulently or negligently induced it to take certain actions and that it relied on such
to its detriment. Maalt denied those allegations. The claims asserted by Defendant in its
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Page 4

Case 20-04064-elm Doc 1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 5 of 7

counterclaim form the basis of the claims filed in this case by Defendant as claims numbered 142
and 143.
7.

The entire Civil Action and each and every separate claim or cause of action therein

is a “core” proceeding within the meaning of 28 U.S.C. § 157(b)(2)(A), (N) and (O). Resolution
of each of the claims in the Civil Action will also materially affect the administration and
reorganization of the Debtors’ estates. To the extent that any of the Plaintiff’s claims include any
“non-core” proceedings, the Plaintiff consents to entry of final orders and judgment by this Court.
8.

In the event that it is determined that this Court, absent consent of the parties, cannot

enter a final order or judgment consistent with Article III of the United States Constitution, Plaintiff
consents to the entry of final orders and judgment by this Court.
9.

In accordance with Bankruptcy Rule 9027(a)(3), the Plaintiff is filing this Notice

of Removal within 90 days of the filing of the Bankruptcy Cases. This Notice of Removal is
accompanied by an Appendix containing copies of the process and all pleadings filed in the Civil
Action prior to its removal from the State Court.
10.

Removal to this Court of the Civil Action and each and every separate claim or

cause of action asserted in the Civil Action is authorized and appropriate under 28 U.S.C. §§ 157,
1334, and 1452 and Bankruptcy Rule 9027.
NOW THEREFORE, all parties to the Civil Action pending in the State Court as Cause
No. CV19-003 are HEREBY NOTIFIED, pursuant to Bankruptcy Rule 9027, as follows: Removal
of the Civil Action and each and every claim and cause of action therein is effective upon the filing
of a copy of this Notice of Removal with the Clerk of the State Court pursuant to Bankruptcy Rule
9027(c). The parties to the Civil Action shall proceed no further in the State Court unless and until
the action is remanded to the State Court.
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DATED: September 4, 2020
Respectfully submitted,
By: /s/ James Lanter
James Lanter
State Bar No. 11940700
JAMES LANTER, P.C.
560 N. Walnut Creek
Suite 120
Mansfield, Texas 76063
(817) 453-4800
(817) 453-4801 FAX
jim.lanter@lanter-law.com
Paul O. Wickes
State Bar No. 00788663
WICKES LAW, PLLC
5600 Tennyson Parkway
Suite 205
Plano, Texas 75024
(972) 473-6900
(972) 767-3225 FAX
pwickes@wickeslaw.com
ATTORNEYS FOR PLAINTIFF, MAALT, LP
and THIRD PARTY DEFENDANT VISTA
PROPPANTS AND LOGISTICS, INC.
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on September 4, 2020, a true and correct copy of the
foregoing document was served (i) by electronic mail (where indicated) or by first class mail,
postage prepaid, on the parties listed below, and (ii) by electronic mail to the parties registered or
otherwise entitled to receive electronic notices in these cases pursuant to the Electronic Filing
Procedures in this District:
Matthew A. Kornhauser
kornhauser@hooverslovacek.com
Dylan B. Russell
kornhauser@hooverslovacek.com
HOOVER SLOVACEK LLP
Galleria Tower II
5051 Westheimer, Ste. 1200
Houston, Texas 77056
Paul B. Stipanovic
pauls@ghtxlaw.com
GOSSETT HARRISON MILLICAN & STIPANOVIC, P.C.
2 S. Koenigheim Steet
San Angelo, Texas 76902

/s/ James Lanter
James Lanter
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James Lanter
State Bar No. 11940700
JAMES LANTER, P.C.
560 N. Walnut Creek
Suite 120
Mansfield, Texas 76063
(817) 453-4800
(817) 453-4801 FAX
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Paul O. Wickes
State Bar No. 00788663
WICKES LAW, PLLC
5600 Tennyson Parkway
Suite 205
Plano, Texas 75024
(972) 473-6900
(972) 767-3225 FAX
pwickes@wickeslaw.com

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS,
FORT WORTH DIVISION

In re:
VISTA PROPPANTS AND LOGISTICS,
LLC, ET AL.,1
Debtors

MAALT, LP,
Plaintiff,
vs.
SEQUITUR PERMIAN, LLC,
Defendant.

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

Chapter 11
Case No. 20-42002-ELM-11

Jointly Administered

Adversary No. ____________________
Removed from Cause No. CV19-003 in
the 51st Judicial District Court, Irion
County, Texas

APPENDIX TO NOTICE OF REMOVAL
Plaintiff, Maalt, LP (“Maalt” or “Plaintiff”), submits this Appendix to Notice of
Removal filed contemporaneously herewith, pursuant to 28 U.S.C. § 1452 and Rule 9027 of the
Federal Rules of Bankruptcy Procedure. This Appendix contains copies of all the pleadings and

The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Vista Proppants and Logistics, LLC (7817) (“Vista HoldCo”); VPROP Operating, LLC (0269)
(“VPROP”); Lonestar Prospects Management, L.L.C. (8451) (“Lonestar Management”); MAALT Specialized Bulk,
LLC (2001) (“Bulk”); Denetz Logistics, LLC (8177) (“Denetz”); Lonestar Prospects, Ltd. (4483) (“Lonestar Ltd.”);
and MAALT, LP (5198) (“MAALT”). The location of the Debtors’ service address is 4413 Carey Street, Fort Worth,
TX 76119-4219.
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process that were filed in the above-styled and numbered action prior to its removal from the 51st
Judicial District Court, Irion County, Texas.
TAB

PAGE

Date Filed

DOCUMENT

A

0005

B

0006

02/13/2019

Plaintiff’s Original Petition

C

0011

03/08/2019

Defendant’s Answer and Counterclaim

D

0029

03/29/2019

Rule 11 Agreement

E

0031

06/26/2019

Plaintiff’s Answer to Counterclaim

F

0034

06/19/2019

Defendant’s Amended Counterclaim and Third Party
Claim

G

0052

10/01/2019

Rule 11 Agreement

H

0054

10/22/2019

Third Party Defendant’s Answer

I

0057

12/20/2019

Defendant’s Second Amended Counterclaim and Original
Third Party Claim

J

0077

12/20/2019

Defendant’s Second Amended Counterclaim and First
Amended Third Party Claim

K

0096

12/20/2019

Plaintiff’s First Amended Original Petition

L

0105

01/10/2020

Plaintiff’s First Amended Answer to Counterclaims

M

0109

01/10/2020

First Amended Answer to Third Party Claims

N

0114

02/13/2020

Plaintiff and Third Party Defendant’s Partial Motion for
Summary Judgment

O

0204

03/03/2020

Defendant’s Notice of Partial Nonsuit

P

0207

03/03/2020

Defendant’s Response to Plaintiff and Third Party
Defendant’s Partial Motion for Summary Judgment

Q

0224

03/03/2020

Defendant’s Amended Response to Plaintiff and Third
Party Defendant’s Partial Motion for Summary Judgment

R

0325

03/06/2020

Plaintiff and Third Party Defendant’s Objections to
Summary Judgment Evidence

S

0330

03/06/2020

Plaintiff and Third Party Defendant’s Reply in Support of
Their Motion for Partial Summary Judgment

APPENDIX TO NOTICE OF REMOVAL

Page 2

Docket Sheet

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 3 of 862

T

0341

03/11/2020

Partial Summary Judgment (dismissing promissory
estoppel claim)

U

0342

04/09/2020

Defendant’s Special Exceptions

V

0347

04/15/2020

Plaintiff’s Second Amended Original Petition

W

0359

04/15/2020

Defendant’s Third Amended Counterclaims and Second
Amended Third-Party Claims

X

0377

04/30/2020

Plaintiff’s Second Amended Answer to Counterclaims

Y

0381

04/30/2020

Plaintiff’s Third Amended Answer to Counterclaims

Z

0385

04/30/2020

Defendant’s Original Answer, Verified Denial and
Affirmative Defenses to Plaintiff’s Second Amended
Petition

AA

0393

05/15/2020

Plaintiff’s Second Motion for Partial Summary Judgment

BB

0675

06/01/2020

Defendant’s Motion for Summary Judgment on its
Affirmative Defenses of Failure of Condition Precedent,
Penalty and Waiver

DATED: September 4, 2020
Respectfully submitted,
By: /s/ James Lanter
James Lanter
State Bar No. 11940700
JAMES LANTER, P.C.
560 N. Walnut Creek
Suite 120
Mansfield, Texas 76063
(817) 453-4800
(817) 453-4801 FAX
jim.lanter@lanter-law.com
Paul O. Wickes
State Bar No. 00788663
WICKES LAW, PLLC
5600 Tennyson Parkway
Suite 205
Plano, Texas 75024
(972) 473-6900
(972) 767-3225 FAX
pwickes@wickeslaw.com
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ATTORNEYS FOR PLAINTIFF, MAALT, LP
and THIRD PARTY DEFENDANT VISTA
PROPPANTS AND LOGISTICS, INC.
CERTIFICATE OF SERVICE
The undersigned hereby certifies that on September 4, 2020, a true and correct copy of the
foregoing document was served (i) by electronic mail (where indicated) or by first class mail,
postage prepaid, on the parties listed below, and (ii) by electronic mail to the parties registered or
otherwise entitled to receive electronic notices in these cases pursuant to the Electronic Filing
Procedures in this District:
Matthew A. Kornhauser
kornhauser@hooverslovacek.com
Dylan B. Russell
kornhauser@hooverslovacek.com
HOOVER SLOVACEK LLP
Galleria Tower II
5051 Westheimer, Ste. 1200
Houston, Texas 77056
Paul B. Stipanovic
pauls@ghtxlaw.com
GOSSETT HARRISON MILLICAN & STIPANOVIC, P.C.
2 S. Koenigheim Steet
San Angelo, Texas 76902

/s/ James Lanter
James Lanter
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9(18(
,9
9HQXHLVSURSHULQ,ULRQ&RXQW\7H[DVSXUVXDQWWR7H[DV&LYLO3UDFWLFHDQG5HPHGLHV&RGH
 D  EHFDXVHWKDWLVWKHFRXQW\LQZKLFKDOORUDVXEVWDQWLDOSDUWRIWKHHYHQWVJLYLQJULVH
WR0DDOW¶VFODLPVDQGFDXVHVRIDFWLRQRFFXUUHG
)$&76
9
0DDOWLVLQWKHEXVLQHVVRIRSHUDWLQJWUDQVORDGLQJIDFLOLWLHVWKDWWUDQVORDGPDWHULDOVXVHGLQ
WKHRLODQGJDVLQGXVWU\LQ7H[DV,WVWUDQVORDGLQJDFWLYLWLHVW\SLFDOO\LQYROYHWUDQVORDGLQJPDWHULDOV
IURPUDLOFDUVWRWUXFNVIRUGHOLYHU\WRZHOOVLWHVDQGYLFHYHUVD0DDOWRSHUDWHVDWUDQVORDGLQJIDFLOLW\
LQ %DUQKDUW 7H[DV WKH ³%DUQKDUW )DFLOLW\´  WKDW LV SURYLGHG UDLO VHUYLFH E\ 7H[DV 3DFLILFR
7UDQVSRUWDWLRQ/WG WKH³5DLOURDG´ 
9,


,Q $XJXVW  0DDOW HQWHUHG LQWR D 7HUPLQDO 6HUYLFHV $JUHHPHQW WKH ³&RQWUDFW´  ZLWK

6HTXLWXUWRGHYHORSDQGRSHUDWHDFUXGHRLOWUDQVORDGLQJEXVLQHVVDWWKH%DUQKDUW)DFLOLW\7KH
&RQWUDFW JUDQWHG 6HTXLWXU WKH H[FOXVLYH ULJKW WR RSHUDWH D FUXGH RLO WUDQVORDGLQJ IDFLOLW\ DW WKH
%DUQKDUW )DFLOLW\  ,Q H[FKDQJH 6HTXLWXU DJUHHG WR SD\ 0DDOW  SHU EDUUHO RI FUXGH RLO
WUDQVORDGHG ZLWK D PLQLPXP GDLO\ YROXPH REOLJDWLRQ RI  EDUUHOV RQ D PRQWKO\ EDVLV IRU
H[DPSOHEDUUHOVLQDGD\PRQWK ,I6HTXLWXUIDLOHGWRGHOLYHUWKHUHTXLUHGYROXPHVIRU
WUDQVORDGLQJLWZDVREOLJDWHGWRSD\0DDOWDPLQLPXPIHHHTXDOWRWKHSULFHSHUEDUUHOWLPHVWKH
PLQLPXP GDLO\ YROXPH UHTXLUHPHQW WLPHV WKH QXPEHURI GD\V LQ WKHPRQWK IRUH[DPSOH LQWKH
FDVHRIDGD\PRQWK;;  


3ODLQWLII¶V2ULJLQDO3HWLWLRQ 
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9,,
3XUVXDQW WR WKH &RQWUDFW 6HTXLWXU FRQVWUXFWHG WKH 3KDVH , 3URMHFW LPSURYHPHQWV DW WKH
%DUQKDUW )DFLOLW\ LQFOXGLQJ HTXLSPHQW DQG IDFLOLWLHV QHFHVVDU\ IRU ORDGLQJ UDLOFDUV ZLWK FUXGH RLO
EURXJKWWRWKH%DUQKDUW)DFLOLW\LQWUXFNVDQGWKRVHLPSURYHPHQWVEHFDPHRSHUDWLRQDOLQDERXW
2FWREHU8QGHUWKHWHUPVRIWKH&RQWUDFW6HTXLWXU¶VREOLJDWLRQVWRSD\0DDOWWKHPLQLPXP
SD\PHQWEHJDQRQFHWKHLPSURYHPHQWVZHUHRSHUDWLRQDO
9,,,
'HVSLWH WKH FRPSOHWLRQ RI WKH 3KDVH  3URMHFW LPSURYHPHQWV 6HTXLWXU GLG QRW EHJLQ
WUDQVORDGLQJFUXGHRLODVUHTXLUHGE\WKH&RQWUDFW,WKDVDOVRUHIXVHGWRSD\0DDOWWKHPLQLPXP
WUDQVORDGLQJ IHHV LW LV REOLJDWHG WR SD\  %DVHG RQ LQIRUPDWLRQ DQG EHOLHI 6HTXLWXU UHIXVHG DQG
IDLOHGWRGRVREHFDXVHWKHHFRQRPLFVRIVHQGLQJFUXGHRLOWRWKH%DUQKDUW)DFLOLW\FKDQJHGWRWKH
SRLQWWKDWLWZDVQRORQJHUD³JRRGGHDO´IRU6HTXLWXU
,;


2Q'HFHPEHU6HTXLWXUVHQW0DDOWDOHWWHUFODLPLQJWKDWLWZDVH[SHULHQFLQJDIRUFH

PDMHXUHHYHQWEHFDXVHRIWKH³XQDYDLODELOLW\LQWHUUXSWLRQGHOD\RUFXUWDLOPHQWRIUDLOWUDQVSRUWDWLRQ
VHUYLFHVIRUWKH3URGXFWGHVSLWHFRQWLQXHGHIIRUWVWRSURFXUHVXFKVHUYLFHV´2Q)HEUXDU\
 6HTXLWXUWKHQ VHQW 0DDOW D OHWWHUFODLPLQJ WR WHUPLQDWH WKH&RQWUDFW SXUVXDQW WR WKHIRUFH
PDMHXUHSURYLVLRQVRIWKH&RQWUDFW+RZHYHULQUHDOLW\WKHUHZDVQHYHUDIRUFHPDMHXUHHYHQWDV
UDLOVHUYLFHWRWKH%DUQKDUW)DFLOLW\ZDVQHYHUXQDYDLODEOHLQWHUUXSWHGGHOD\HGRUFXUWDLOHG5DWKHU
6HTXLWXUZDVDVVHUWLQJLWVIRUFHPDMHXUHFODLPDVDSUHWH[WLQDQHIIRUWWRWHUPLQDWHWKH&RQWUDFW
VLPSO\EHFDXVHWKHILQDQFLDOEHQHILWVLWVRXJKWWRUHDSIURPWKHGHDOZHUHQRORQJHUUHDOLVWLF



3ODLQWLII¶V2ULJLQDO3HWLWLRQ 
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;
6HTXLWXU¶VFRQGXFWLQGLFDWHVWKDWLWLVDEVROXWHO\DQGXQFRQGLWLRQDOO\UHIXVLQJWRSHUIRUPWKH
&RQWUDFW  ,W KDV WKHUHIRUH UHSXGLDWHG WKH &RQWUDFW DQG KDV WKHUHIRUH PDWHULDOO\ EUHDFKHG WKH
&RQWUDFW0RUHRYHUE\VHQGLQJLWV)HEUXDU\OHWWHUDWWHPSWLQJWRWHUPLQDWHWKH&RQWUDFW
6HTXLWXU KDV LPSURSHUO\ DWWHPSWHG WR WHUPLQDWH WKH &RQWUDFW LQ RUGHU WR DYRLG LWV FRQWUDFWXDO
REOLJDWLRQV
%5($&+2)&2175$&7
;,
3DUDJUDSKV,9WKURXJK;DUHLQFRUSRUDWHGKHUHLQE\UHIHUHQFH 6HTXLWXU¶VUHSXGLDWLRQRI
WKH&RQWUDFWFRQVWLWXWHVDPDWHULDOEUHDFKRIWKH&RQWUDFW$VDUHVXOW9LVWDKDVVXVWDLQHGGDPDJH
ZLWKLQWKHMXULVGLFWLRQDOOLPLWVRIWKH&RXUWIRUZKLFK0DDOWQRZVXHV
'(&/$5$725<-8'*0(17
;,,


3DUDJUDSKV9WKURXJK;,DUHLQFRUSRUDWHGKHUHLQE\UHIHUHQFH0DDOWVHHNVDGHFODUDWLRQ

SXUVXDQWWRWKH7H[DV'HFODUDWRU\-XGJPHQWV$FW7H[DV&LYLO3UDFWLFH 5HPHGLHV&RGH&KDSWHU
WKDW


D

7KH7HUPLQDWLRQ2SHUDWLRQV&RPPHQFHPHQW'DWHXQGHUWKH&RQWUDFWRFFXUUHGDQG

WKHGDWHRILWVRFFXUUHQFH


E

7KH³IRUFHPDMHXUHHYHQW´DOOHJHGE\6HTXLWXUGLGQRWRFFXUDQGLVDPHUHSUHWH[W



F

7KHGDWHWKHSD\PHQWREOLJDWLRQVFUHDWHGE\$UWLFOHRIWKH&RQWUDFWEHJDQDQG



G

6HTXLWXU EUHDFKHG WKH &RQWUDFW E\ UHIXVLQJ WR SHUIRUP LWV REOLJDWLRQV XQGHU WKH

&RQWUDFW


3ODLQWLII¶V2ULJLQDO3HWLWLRQ 
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$77251(<6¶)((6
;,,,
3XUVXDQWWR7H[DV&LYLO3UDFWLFHDQG5HPHGLHV&RGH&KDSWHUVDQGDQGWKHWHUPVRI
WKH &RQWUDFW 0DDOW LV HQWLWOHG WR UHFRYHU LWV UHDVRQDEOH DQG QHFHVVDU\ DWWRUQH\V¶ IHHV DQG
DVVRFLDWHGOLWLJDWLRQDQGH[SHUWFRVWVIURP6HTXLWXU
:+(5()25( 35(0,6(6 &216,'(5(' 0DDOW /3 3ODLQWLII SUD\V WKDW 'HIHQGDQW EH
FLWHGWRDSSHDUDQGDQVZHUKHUHLQDQGWKDW3ODLQWLIIUHFRYHUWKHIROORZLQJ




$OOGDPDJHVWRZKLFKLWPD\EHHQWLWOHG



,WVUHDVRQDEOHDQGQHFHVVDU\DWWRUQH\¶VIHHVOLWLJDWLRQFRVWVDQGH[SHUWFRVWV



3UHDQGSRVWMXGJPHQWLQWHUHVWDOORZHGE\ODZ



$OOFRVWVRI&RXUWDQG



6XFKRWKHUDQGIXUWKHUVXFKRWKHUDQGIXUWKHUUHOLHIWRZKLFKLWPD\EHMXVWO\HQWLWOHG
5HVSHFWIXOO\VXEPLWWHG
/s/ James Lanter
-DPHV/DQWHU
6WDWH%DU1R
MLPODQWHU#ODQWHUODZFRP
-$0(6/$17(53&
1:DOQXW&UHHN6XLWH
0DQVILHOG7H[DV
3KRQH
)D[

3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\
6XLWH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP

$77251(<6)253/$,17,))

3ODLQWLII¶V2ULJLQDO3HWLWLRQ 
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6KLUOH\*UDKDP0LOHV
'LVWULFW&OHUN
,ULRQ&RXQW\7H[DV

$VKOH\0DVWHUV



&$86(12&9

0$$/7/3

3ODLQWLII





Y

6(48,7853(50,$1//&

'HIHQGDQWV














,17+(',675,&7&28572)



,5,21&2817<7(;$6


67-8',&,$/',675,&7

'()(1'$17¶625,*,1$/$16:(5 
'()(1'$17&2817(53/$,17,))¶625,*,1$/&2817(5&/$,06
9(5,),('$33/,&$7,21)257(0325$5<0$1'$725<,1-81&7,21

&20(612:'HIHQGDQW&RXQWHU3ODLQWLII6(48,7853(50,$1//& ³6HTXLWXU´ 

LQWKHDERYHVW\OHGDQGQXPEHUHGFDXVHDQGILOHWKLVLWV2ULJLQDO$QVZHU 'HIHQGDQW&RXQWHU
3ODLQWLII¶V2ULJLQDO&RXQWHUFODLPV 9HULILHG$SSOLFDWLRQIRU7HPSRUDU\0DQGDWRU\,QMXQFWLRQ
DQGLQVXSSRUWWKHUHRIZRXOGVKRZXQWRWKH&RXUWDVIROORZV
*(1(5$/'(1,$/


6XEMHFWWRDQ\VWLSXODWLRQVDGPLVVLRQVVSHFLDOH[FHSWLRQVVSHFLDODQGDIILUPDWLYH

GHIHQVHVZKLFKPD\EHDOOHJHG'HIHQGDQWDVVHUWVDJHQHUDOGHQLDOLQDFFRUGDQFHZLWK5XOHRI
WKH 7H[DV 5XOHV RI &LYLO 3URFHGXUH DQG GHPDQGV VWULFW SURRI RI WKH 3ODLQWLII¶V VXLW E\ D
SUHSRQGHUDQFHRIWKHHYLGHQFHDVUHTXLUHGE\WKH&RQVWLWXWLRQDQGWKHODZVRIWKH6WDWHRI7H[DV




1

6HHWKH8QVZRUQ'HFODUDWLRQRI1LFKRODV³1LFN´(OGULGJHZKLFKLVDWWDFKHGKHUHWRDQGLQFRUSRUDWHGKHUHLQE\
UHIHUHQFH6HHDOVRWKH8QVZRUQ'HFODUDWLRQRI%UDGHQ0HUULOOZKLFKLVDWWDFKHGKHUHWRDQGLQFRUSRUDWHGKHUHLQE\
UHIHUHQFH
{171480/00002/01300674.DOCX1}
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$)),50$7,9('()(16(6


%\ZD\RIIXUWKHUDQVZHULIVXFKEHQHFHVVDU\DQGZLWKRXWZDLYLQJDQ\RIWKH

IRUHJRLQJ 6HTXLWXU DVVHUWV SXUVXDQW WR 5XOH  RI WKH 7H[DV 5XOHV RI &LYLO 3URFHGXUH WKH
DIILUPDWLYHGHIHQVHRIIDLOXUHRIFRQVLGHUDWLRQ


%\ZD\RIIXUWKHUDQVZHULIVXFKEHQHFHVVDU\DQGZLWKRXWZDLYLQJDQ\RIWKH

IRUHJRLQJ 6HTXLWXU DVVHUWV SXUVXDQW WR 5XOH  RI WKH 7H[DV 5XOHV RI &LYLO 3URFHGXUH WKH
DIILUPDWLYHGHIHQVHRIZDLYHULQFOXGLQJH[SUHVVFRQWUDFWXDOZDLYHUDQGRULPSOLHGZDLYHU


%\ZD\RIIXUWKHUDQVZHULIVXFKEHQHFHVVDU\DQGZLWKRXWZDLYLQJDQ\RIWKH

IRUHJRLQJ 6HTXLWXU DVVHUWV SXUVXDQW WR 5XOH  RI WKH 7H[DV 5XOHV RI &LYLO 3URFHGXUH WKH
DIILUPDWLYHGHIHQVHRIIDLOXUHRIVWDWXWHRIIUDXGV


%\ZD\RIIXUWKHUDQVZHULIVXFKEHQHFHVVDU\DQGZLWKRXWZDLYLQJDQ\RIWKH

IRUHJRLQJ 6HTXLWXU DVVHUWV SXUVXDQW WR 5XOH  RI WKH 7H[DV 5XOHV RI &LYLO 3URFHGXUH WKH
DIILUPDWLYHGHIHQVHRIFRQWUDFWXDOIRUFHPDMHXUH


%\ZD\RIIXUWKHUDQVZHULIVXFKEHQHFHVVDU\DQGZLWKRXWZDLYLQJDQ\RIWKH

IRUHJRLQJ 6HTXLWXU DVVHUWV SXUVXDQW WR 5XOH  RI WKH 7H[DV 5XOHV RI &LYLO 3URFHGXUH WKH
DIILUPDWLYHGHIHQVHRIH[FXVHDQGRUMXVWLILFDWLRQ


%\ZD\RIIXUWKHUDQVZHULIVXFKEHQHFHVVDU\DQGZLWKRXWZDLYLQJDQ\RIWKH

IRUHJRLQJ 6HTXLWXU DVVHUWV SXUVXDQW WR 5XOH  RI WKH 7H[DV 5XOHV RI &LYLO 3URFHGXUH WKH
DIILUPDWLYHGHIHQVHRIIDLOXUHWRPLWLJDWHGDPDJHV


%\ZD\RIIXUWKHUDQVZHULIVXFKEHQHFHVVDU\DQGZLWKRXWZDLYLQJDQ\RIWKH

IRUHJRLQJ 6HTXLWXU DVVHUWV SXUVXDQW WR 5XOH  RI WKH 7H[DV 5XOHV RI &LYLO 3URFHGXUH WKH
DIILUPDWLYHGHIHQVHRIIDLOXUHWRSHUIRUPFRQGLWLRQVSUHFHGHQW
{171480/00002/01300674.DOCX1}
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%\ZD\RIIXUWKHUDQVZHULIVXFKEHQHFHVVDU\DQGZLWKRXWZDLYLQJDQ\RIWKH

IRUHJRLQJ 6HTXLWXU DVVHUWV SXUVXDQW WR 5XOH  RI WKH 7H[DV 5XOHV RI &LYLO 3URFHGXUH WKH
DIILUPDWLYHGHIHQVHRILPSRVVLELOLW\


%\ZD\RIIXUWKHUDQVZHULIVXFKEHQHFHVVDU\DQGZLWKRXWZDLYLQJDQ\RIWKH

IRUHJRLQJ 6HTXLWXU DVVHUWV SXUVXDQW WR 5XOH  RI WKH 7H[DV 5XOHV RI &LYLO 3URFHGXUH WKH
DIILUPDWLYHGHIHQVHRISULRUPDWHULDOEUHDFKRIFRQWUDFWDQGRUUHSXGLDWLRQ
)$&76,168332572)&2817(5&/$,06


2QWKHHIIHFWLYHGDWHRI$XJXVW6HTXLWXUHQWHUHGLQWRD7HUPLQDO6HUYLFHV

$JUHHPHQW WKH ³$JUHHPHQW´  ZLWK 3ODLQWLII 0DDOW /3 ³0DDOW´   3HU WKH $JUHHPHQW 0DDOW
GHVFULEHGDV³7HUPLQDO2ZQHU´ ZDVWKHRZQHUDQGRSHUDWRURIDUDLOWHUPLQDO WKH³7HUPLQDO´ 
ORFDWHGLQ%DUQKDUW7H[DVRQODQGRZQHGE\0DDOWDQG6HTXLWXU GHVFULEHGDV³&XVWRPHU´ ZDV
HQJDJHGLQWKHEXVLQHVVRIWUDQVSRUWDWLRQDQGPDUNHWLQJRIFUXGHRLODQGRWKHUOLTXLGK\GURFDUERQ
SURGXFWVRZQHGRUFRQWUROOHGE\6HTXLWXU KHUHLQDIWHU³RLO´ $PRQJRWKHUFRQWUDFWXDOGXWLHVWKH
$JUHHPHQWSURYLGHGWKDW0DDOWZRXOGSURYLGHWKHODERUVXSHUYLVLRQDQGPDWHULDOVQHFHVVDU\WR
GHOLYHUKDQGOHPHDVXUHDQGUHGHOLYHU KHUHLQDIWHU³WUDQVORDG´ WKHRLOWR6HTXLWXURUWR6HTXLWXU¶V
WKLUGSDUW\ FXVWRPHUV 6HTXLWXU ZRXOG KDYH WKH H[FOXVLYH ULJKWV WR XVH WKH 7HUPLQDO IRU
WUDQVORDGLQJRLO


7KH$JUHHPHQWFRQWHPSODWHGWZRPHWKRGVRIGHOLYHU\RIRLOWRWKH7HUPLQDOE\

HLWKHUWUXFNRUSLSHOLQH5HJDUGOHVVRIWKHPHWKRGRIGHOLYHU\XSRQUHFHLSW0DDOWZRXOGWKHQ
WUDQVORDGWKHRLOLQWRUDLOFDUVWR6HTXLWXURU6HTXLWXU¶VWKLUGSDUW\FXVWRPHUV,QRUGHUWRIDFLOLWDWH


2

7KH7HUPLQDO¶VDGGUHVVLVORFDWHGDW:+Z\%DUQKDUW,ULRQ&RXQW\7H[DVDQGLVPRUH
VSHFLILFDOO\GHVFULEHGLQWKH$JUHHPHQWLQ([KLELW$WKHUHWR

{171480/00002/01300674.DOCX1}
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WKH WUDQVORDGLQJ LQWR UDLOFDUV RI RLO WKDW ZDV GHOLYHUHG E\ WUXFN 6HTXLWXU DW LWV VROH FRVW DQG
H[SHQVH ZRXOG LQVWDOO HTXLSPHQW DQG IDFLOLWLHV DW WKH 7HUPLQDO ZKLFK ZDV GHVFULEHG LQ WKH
$JUHHPHQWDVWKH³3KDVH,3URMHFW´$GGLWLRQDOO\LI6HTXLWXUHOHFWHGWRGRVRLWFRXOGDOVRLQVWDOO
DW LWV VROH FRVW DQG H[SHQVH HTXLSPHQW DQG IDFLOLWLHV DW WKH 7HUPLQDO IRU WUDQVORDGLQJ RLO LQWR
UDLOFDUVIURPSLSHOLQHV YHUVXVWUXFNV ZKLFKZDVGHVFULEHGLQWKH$JUHHPHQWDVWKH³3KDVH,,
3URMHFW´


6LJQLILFDQWO\DVWRWKHHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGE\6HTXLWXU FROOHFWLYHO\

³&XVWRPHU7HUPLQDO0RGLILFDWLRQV´ LQFRQQHFWLRQZLWKWKHHLWKHUWKH3KDVH,3URMHFWRUWKH3KDVH
,,3URMHFW0DDOWDJUHHGLQWKH$JUHHPHQWWKDW³WLWOHWRWKHHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGE\
RUDWWKHGLUHFWLRQRI>6HTXLWXU@LQFRQQHFWLRQZLWKD&XVWRPHU7HUPLQDO0RGLILFDWLRQVKDOO
UHPDLQ ZLWK DQG EH YHVWHG LQ >6HTXLWXU@´  6HH $JUHHPHQW   7KH RQO\ H[FHSWLRQ WR
6HTXLWXU¶VWLWOHDQGRZQHUVKLSWRWKH&XVWRPHU7HUPLQDO0RGLILFDWLRQVWKDWLWPD\KDYHLQVWDOOHG
RU GLUHFWHG DW LWV RZQ FRVW DQG H[SHQVH ZDV ³DQ\ DGGLWLRQDO UDLO WUDFNV WKDW PD\ >KDYH EHHQ@
LQVWDOOHG´ZKLFKDGGLWLRQDOWUDFNV¶RZQHUVKLSLIVRLQVWDOOHGZRXOGEHWUDQVIHUUHGWR0DDOWDIWHU
WKHH[SLUDWLRQRIWKH$JUHHPHQW¶VWHUPVXEMHFWWRFHUWDLQULJKWVRI6HTXLWXU6HH$JUHHPHQW


,QYHU\JHQHUDOWHUPVDQGVXEMHFWWRQXPHURXVWHUPVDQGFRQGLWLRQVLQH[FKDQJH

IRU0DDOW¶VRSHUDWLRQRIWKH7HUPLQDODQGLWVWUDQVORDGLQJRIRLOH[FOXVLYHO\IRU6HTXLWXUIXUWKHU
FRQGLWLRQHGXSRQWKHRFFXUUHQFHRIWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWH0DDOWZRXOG
EHSDLGDWOHDVWDPLQLPXPSD\PHQW WKH³6KRUWIDOO3D\PHQW´ GHSHQGLQJRQWKHDPRXQWRIRLO
DFWXDOO\WUDQVORDGHGWKURXJKWKH7HUPLQDO6HH$JUHHPHQW


$Q\REOLJDWLRQIRU6HTXLWXUWRSD\WKH6KRUWIDOO3D\PHQWKRZHYHUZDVH[SUHVVO\

PDGHVXEMHFWWR³WKHWHUPVRIWKLV$JUHHPHQWLQFOXGLQJ)RUFH0DMHXUH´6HH$JUHHPHQW
{171480/00002/01300674.DOCX1}
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7KH$JUHHPHQWFRXOGQRWKDYHEHHQFOHDUHUZKHQLWSURYLGHGDVIROORZV³7KHUHVKDOOEHQR
6KRUWIDOO3D\PHQWGXHDQGRZLQJIRUWKH6KRUWIDOOWRWKHH[WHQWFDXVHGRUFRQWULEXWHGWRE\
)RUFH0DMHXUHRUGXHWRVXFK7HUPLQDO2ZQHU>0DDOW@EUHDFK´6HH$JUHHPHQW D 


$GGLWLRQDOO\ QR SD\PHQW ZRXOG EH GXH XQGHU WKH $JUHHPHQW LQFOXGLQJ DQ\

6KRUWIDOO3D\PHQWXQWLO³DIWHUWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWH´6HH$JUHHPHQW
7KH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHZDVGHILQHGDV³WKHGDWHWKDWWKH7HUPLQDOLV
IXOO\RSHUDWLRQDOWRHQDEOHWKHSHUIRUPDQFHDQGUHFHLSWRIWKH6HUYLFHVDQGDQ\DQGDOO5HJXODWRU\
$SSURYDOV IRU WKH 6HUYLFHV KDYH EHHQ REWDLQHG LQ HDFK FDVH DV UHDVRQDEO\ GHWHUPLQHG E\
&XVWRPHU >6HTXLWXU@ DQG DV VXFK GDWH LV HYLGHQFHG E\ D ZULWWHQ QRWLFH VHQW E\ &XVWRPHU
>6HTXLWXU@WR7HUPLQDO2ZQHU>0DDOW@´6HH$JUHHPHQW


,PSRUWDQWO\LQWKHHYHQWRID)RUFH0DMHXUHDQ\REOLJDWLRQRI6HTXLWXUWRPDNH

SD\PHQWVWR0DDOWRQO\H[LVWHGIRURLO³DFWXDOO\7KURXJKSXWDWWKH7HUPLQDO´6HH$JUHHPHQW
7KHWHUP³7KURXJKSXW´ZDVGHILQHGDV³WKHGHOLYHU\RI3URGXFW>RLO@IURPWUXFNVRUSLSHOLQH
LQWR WKH 7HUPLQDO RQ EHKDOI RI &XVWRPHU >6HTXLWXU@ RU &XVWRPHU¶V >6HTXLWXU¶V@ WKLUGSDUW\
FXVWRPHUV´  6HH $JUHHPHQW    6XEMHFW WR WKH WHUPV RI WKH $JUHHPHQW 6HTXLWXU ZDV RQO\
REOLJDWHGWRSD\0DDOWDWKURXJKSXWIHHRISHU%DUUHOIRU3URGXFW7KURXJKSXWWKURXJKWKH
7HUPLQDO6HH$JUHHPHQW³3URGXFW7KURXJKSXW´ZDVWKHPHWHUHGTXDQWLW\RIRLODFWXDOO\
GHOLYHUHGLQWRWKH7HUPLQDODQGWUDQVORDGHGE\0DDOWLQWRUDLOFDUV6HH$JUHHPHQW$UW1RRLO
ZDVHYHUDFWXDOO\7KURXJKSXWDWWKH7HUPLQDO


7KH$JUHHPHQWGHILQHGERWK³)RUFH0DMHXUH(YHQW´DQG³)RUFH0DMHXUH´WRPHDQ

³DQ\FDXVHQRWZLWKLQWKHUHDVRQDEOHFRQWURORID3DUW\FODLPLQJVXVSHQVLRQDQGWKDWFRXOGQRW
KDYHEHHQDYRLGHGRURYHUFRPHE\WKHH[HUFLVHRIGXHGLOLJHQFHE\VXFK3DUW\´ZKLFKLQFOXGHGD
{171480/00002/01300674.DOCX1}
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OHQJWK\OLVWRIYDULRXVHYHQWVDQGRFFXUUHQFHV,QFOXGHGLQWKHOLVWRIHYHQWVDQGRFFXUUHQFHVZDV
³WKH XQDYDLODELOLW\ LQWHUUXSWLRQ GHOD\ RU FXUWDLOPHQW RI 3URGXFW WUDQVSRUWDWLRQ VHUYLFHV´ DQG D
FDWFKDOO IRU ³DQ\ RWKHU FDXVH RU FDXVHV EH\RQG WKH UHDVRQDEOH FRQWURO RI WKH 3DUW\ FODLPLQJ
VXVSHQVLRQ ZKHWKHU VLPLODU RU QRW WR WKRVH OLVWHG´  6HH $JUHHPHQW    ,I HLWKHU SDUW\
GHWHUPLQHGLWZDVQHFHVVDU\WRGHFODUHD)RUFH0DMHXUH(YHQWQRWLFHZDVUHTXLUHGILUVWE\SKRQH
RUHPDLODQGWKHQE\PDLORURYHUQLJKWFDUULHU6HH$JUHHPHQW


$WQRSRLQWLQWLPHLQFOXGLQJEHWZHHQ$XJXVWDQG'HFHPEHUGLG

6HTXLWXUHYHUVHQGZULWWHQQRWLFHWR0DDOWWKDWWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHKDG
RFFXUUHG


$WQRSRLQWLQWLPHLQFOXGLQJEHWZHHQ$XJXVWDQG'HFHPEHUZDV

RLO³DFWXDOO\7KURXJKSXWDWWKH´7HUPLQDO


2Q'HFHPEHULQDFFRUGDQFHZLWKWKHWHUPVRIWKH$JUHHPHQW6HTXLWXU

VHQWZULWWHQQRWLFHWR0DDOWE\HPDLODQG)HG([WKDW6HTXLWXUKDGGHFODUHGDQH[LVWLQJ³)RUFH
0DMHXUH´XQGHUWKH$JUHHPHQWEHFDXVHRIWKH³XQDYDLODELOLW\LQWHUUXSWLRQGHOD\RUFXUWDLOPHQW
RIUDLOWUDQVSRUWDWLRQVHUYLFHV´IRUWKHRLO³GHVSLWHFRQWLQXHGHIIRUWVWRSURFXUHVXFKVHUYLFHV´
0RUHVSHFLILFDOO\D)RUFH0DMHXUHHYHQWRFFXUUHGEHFDXVHFUXGHRLOWUDQVSRUWDWLRQVHUYLFH HJ
UDLOVHUYLFHDQGFDSDFLW\ WRDOORZIRU6HTXLWXU¶VXVHRIWKH7HUPLQDOIRUWKHLQWHQGHGSXUSRVHVRI
WKH$JUHHPHQWZDVQRWDYDLODEOHGHVSLWHGLOLJHQWHIIRUWVWRSURFXUHVXFKVHUYLFHDQGFDSDFLW\DQG
VXFKHYHQWRI)RUFH0DMHXUHZDVQRWZLWKLQWKHUHDVRQDEOHFRQWURORI6HTXLWXU7KHZULWWHQQRWLFH
DOVR QRWHG WKDW 6HTXLWXU DQWLFLSDWHG WKDW WKH )RUFH 0DMHXUH HYHQW ZRXOG ³FRQWLQXH IRU WKH
IRUHVHHDEOHIXWXUH´

{171480/00002/01300674.DOCX1}
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2Q-DQXDU\6HTXLWXUUHFHLYHGDQLQYRLFHIURP0DDOWGDWHG-DQXDU\

IRUZKLFKZDVSUHVXPDEO\IRUDQDOOHJHG6KRUWIDOO3D\PHQW


2Q -DQXDU\   6HTXLWXU VHQW ZULWWHQ QRWLFH WR 0DDOW UHVSRQGLQJ WR WKH

-DQXDU\LQYRLFHGLVSXWLQJWKDWVXFKDPRXQWZDVRZHGEHFDXVHERWKWKH)RUFH0DMHXUH
HYHQW KDG RFFXUUHG DQG UHPDLQHG FRQWLQXLQJ DQG DOVR EHFDXVH DV QRWHG DERYH WKH 7HUPLQDO
2SHUDWLRQV&RPPHQFHPHQW'DWHKDGQRWEHHQUHDFKHGSHUWKHWHUPVRIWKH$JUHHPHQW6HTXLWXU
DOVRLQGLFDWHGWKDWLWZRXOGLQIRUP0DDOWRI³DQ\FKDQJHVRUGHYHORSPHQWVLQWKHVWDWXVRIWKH
([LVWLQJ)RUFH0DMHXUH´


2Q)HEUXDU\6HTXLWXUVHQWZULWWHQQRWLFHWR0DDOWE\HPDLODQG)HG([WKDW

WKHGHFODUHG)RUFH0DMHXUHKDGFRQWLQXHGIRUVL[W\GD\VGHVSLWH6HTXLWXU¶VFRQWLQXHGHIIRUWVWR
SURFXUHVXFKVHUYLFHV$FFRUGLQJO\6HTXLWXUQRWLILHG0DDOWRI6HTXLWXU¶VULJKWWRWHUPLQDWHWKH
$JUHHPHQW 6SHFLILFDOO\ 6HTXLWXU UHOLHG RQ WKH ³7HUPLQDWLRQ IRU ([WHQGHG )RUFH 0DMHXUH´
SURYLVLRQLQWKH$JUHHPHQWZKLFKSURYLGHVLQSHUWLQHQWSDUWWKDW³>E@\ZULWWHQQRWLFHWRWKHRWKHU
3DUW\D3DUW\VKDOOKDYHWKHULJKWWRWHUPLQDWHWKLV$JUHHPHQWSULRUWRWKHHQGRIWKH7HUPLIWKH
3DUWLHVDUHXQDEOHWRIXOILOOWKHSXUSRVHVRIWKLV$JUHHPHQWGXHWR)RUFH0DMHXUHIRUDSHULRGHTXDO
WRRUJUHDWHUWKDQ D   FRQVHFXWLYH'D\V´6HH$JUHHPHQW7KH)HEUXDU\QRWLFH
DOVR QRWHG WKDW 6HTXLWXU ZRXOG EH FRQWDFWLQJ 0DDOW WR GLVFXVV DQG FRRUGLQDWH WKH UHPRYDO RI
6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGDWWKH7HUPLQDO &XVWRPHU7HUPLQDO0RGLILFDWLRQV 
6HH$JUHHPHQWDQG GHVFULELQJXSRQWHUPLQDWLRQRIWKH$JUHHPHQW6HTXLWXU¶V³ULJKW
RIDFFHVVRYHURQDQGDFURVV´WKHODQGVXSRQZKLFKWKH7HUPLQDOZDVORFDWHGIRU³SXUSRVHVRI
HQIRUFLQJ´ 6HTXLWXU¶V ³ULJKWV XQGHU WKLV $JUHHPHQW´ WR UHPRYH WKH &XVWRPHU 7HUPLQDO

{171480/00002/01300674.DOCX1}
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0RGLILFDWLRQV DQG DOVR DFNQRZOHGJLQJ 6HTXLWXU¶V XQGLVSXWHG ³WLWOH WR DQG RZQHUVKLS RI´ VXFK
&XVWRPHU7HUPLQDO0RGLILFDWLRQV 


1RWDEO\DVWR6HTXLWXU¶VQRWLFHRI7HUPLQDWLRQIRU([WHQGHG)RUFH0DMHXUHWKH

$JUHHPHQWIXUWKHUSURYLGHGWKDW³>I@ROORZLQJWKHJLYLQJRIVXFKQRWLFHQHLWKHU3DUW\VKDOOKDYH
DQ\IXUWKHUREOLJDWLRQVWRWKHRWKHU3DUW\XQGHUWKLV$JUHHPHQW LQFOXGLQJEXWQRWOLPLWHGWRZLWK
UHVSHFW WR WKH 0LQLPXP 9ROXPH &RPPLWPHQW ´ ZKLFK LQFOXGHG DQ\ REOLJDWLRQ WR SD\ DQ\
6KRUWIDOO3D\PHQW7KURXJKSXW)HHRUDQ\RWKHUIHHRUSD\PHQW6HH$JUHHPHQWDQG



2QRUDERXW)HEUXDU\DQDWWRUQH\IRU0DDOWVHQWDOHWWHUGDWHG)HEUXDU\

WR6HTXLWXUZKLFKGLVSXWHGWKDWWKH)RUFH0DMHXUHHYHQWKDGRFFXUUHGEXWZLWKRXWDQ\
UHIHUHQFHWRHYLGHQFHWRWKHFRQWUDU\DQGRQO\DFRQFOXVRU\XQIRXQGHGDVVHUWLRQRISUHWH[W7KH
OHWWHUDOVRLQFOXGHGDFRS\RIWKH2ULJLQDO3HWLWLRQILOHGLQWKLVFDVHE\0DDOWRQ)HEUXDU\
DWSP6LJQLILFDQWO\WKHOHWWHUDOVRVWDWHGWKDW³0DDOWZLOOQRWDOORZ\RXUFRPSDQ\DFFHVVWR
WKH%DUQKDUWSURSHUW\>7HUPLQDO@WRUHPRYHHTXLSPHQWRURWKHUZLVH´DQGWKDW³>D@Q\DWWHPSWWR
DFFHVV WKH SURSHUW\ ZLOO EH FRQVLGHUHG D WUHVSDVV´  1RWDEO\ DEVHQW IURP WKH OHWWHU ZDV DQ\
UHIHUHQFHWRDQ\WHUPVLQWKH$JUHHPHQWRUOHJDODXWKRULW\WKDWSHUPLWWHG0DDOWWRUHIXVH6HTXLWXU
DFFHVVWRWKHSURSHUW\WRUHWULHYH6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVRUWKDWVXJJHVWHG6HTXLWXU¶V
XQGLVSXWHG ³ULJKW RI DFFHVV RYHU RQ DQG DFURVV´ WKH SURSHUW\ RU 7HUPLQDO  IRU ³SXUSRVHV RI
HQIRUFLQJ´6HTXLWXU¶V³ULJKWVXQGHUWKLV$JUHHPHQW´LQFOXGLQJUHPRYLQJDQGUHWULHYLQJ6HTXLWXU¶V
HTXLSPHQWDQGIDFLOLWLHVKDGEHHQWHUPLQDWHG6HH$JUHHPHQW


2Q )HEUXDU\   6HTXLWXU¶V DWWRUQH\ VHQW D OHWWHU WR 0DDOW¶V DWWRUQH\

UHVSRQGLQJWRWKH)HEUXDU\OHWWHUQRWHGDERYH,QWKHOHWWHU6HTXLWXU¶VDWWRUQH\UHLWHUDWHG
{171480/00002/01300674.DOCX1}
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WKDW 6HTXLWXU KDG SURSHUO\ WHUPLQDWHG WKH $JUHHPHQW  0RVW VLJQLILFDQWO\ KRZHYHU WKH OHWWHU
H[SODLQHG WKDW HDUOLHU RQ )HEUXDU\   6HTXLWXU KDG OHDUQHG WKDW LWV HTXLSPHQW KDG
ZURQJIXOO\EHHQUHPRYHGVWROHQDQGPLVDSSURSULDWHGIURPWKH7HUPLQDOE\0DDOWZLWKRXWQRWLFH
RU ZDUQLQJ  6HTXLWXU OHDUQHG WKDW LWV HTXLSPHQW DQG IDFLOLWLHV ZHUH UHPRYHG WR D ORFDWLRQ
DSSUR[LPDWHO\PLOHVDZD\IURPWKH7HUPLQDODQGRQUHDOSURSHUW\WKDW6HTXLWXUGRHVQRWKDYH
DQH[SUHVVULJKWRIDFFHVVOLNHLWGRHVZLWKUHVSHFWWRWKH7HUPLQDOSHUWKHWHUPVRIWKH$JUHHPHQW
7KHOHWWHUDOVRGHPDQGHGWKDW6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVEHUHWXUQHGWR6HTXLWXUE\QR
ODWHU WKDQ )HEUXDU\   DW  SP  'HVSLWH 6HTXLWXU¶V OHWWHU DQG GHPDQG 0DDOW QHYHU
UHVSRQGHGQRUUHWXUQHG6HTXLWXU¶VHTXLSPHQW$QG0DDOWKDVRWKHUZLVHIDLOHGDQGUHIXVHGWRKRQRU
LWVREOLJDWLRQVXQGHUWKH$JUHHPHQWZLWKUHVSHFWWR6HTXLWXU¶VULJKWVDQGDFFHVVWRLWVHTXLSPHQW
DQGIDFLOLWLHVDQGDOORWKHUULJKWVWKDW6HTXLWXUKDVXQGHUWKH$JUHHPHQW


6HTXLWXU¶V HTXLSPHQW DQG IDFLOLWLHV ZURQJIXOO\ UHPRYHG VWROHQ DQG

PLVDSSURSULDWHGE\0DDOWLVYDOXHGDWDSSUR[LPDWHO\LQWKHDJJUHJDWHLIQRWPRUH
DQG LQFOXGHV QXPHURXV GHYLFHV FRPSRQHQWV DQG LWHPV %HFDXVH 6HTXLWXU GRHV QRW KDYH OHJDO
DFFHVVWRWKHSURSHUW\ZKHUH0DDOWKDVFXUUHQWO\UHORFDWHG6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHV
6HTXLWXUFDQQRWSURSHUO\VHFXUHDQGSURWHFWVXFKHTXLSPHQWDQGIDFLOLWLHVIURPGDPDJHFRUURVLRQ
YDQGDOLVPRUDVXEVHTXHQWWKHIWE\SHUVRQVRWKHUWKDQ0DDOW$GGLWLRQDOO\ZLWKRXWLPPHGLDWH
DFFHVVWRLWVHTXLSPHQWDQGIDFLOLWLHV6HTXLWXUFDQQRWUHWULHYHWKHHTXLSPHQWDQGIDFLOLWLHVDQGXVH
LW IRU RWKHU EXVLQHVV RSSRUWXQLWLHV VKRXOG WKH\ DULVH  6LPSO\ SXW WKH KDUP EHLQJ VXIIHUHG E\
0DDOW¶VZURQJIXOO\UHPRYLQJVWHDOLQJDQGPLVDSSURSULDWLQJ6HTXLWXU¶VHTXLSPHQWLVLUUHSDUDEOH
DQGLPPHDVXUDEOH
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25,*,1$/&2817(5&/$,06


3HU5XOH6HTXLWXUVHHNVQRQPRQHWDU\UHOLHILQFOXGLQJGHFODUDWRU\DQFLOODU\

DQGLQMXQFWLYH LQFOXGLQJSURKLELWLYHDQGPDQGDWRU\ UHOLHIDQGDGGLWLRQDOO\RULQWKHDOWHUQDWLYH
WRVXFKUHOLHIPRQHWDU\UHOLHIRIRYHU


6HTXLWXULQFRUSRUDWHVKHUHLQWKHIDFWVVHWIRUWKDERYH

Breach of Contract


6HTXLWXUDQG0DDOWHQWHUHGLQWRWKH$JUHHPHQW6HTXLWXUSURSHUO\WHUPLQDWHGWKH

$JUHHPHQW ZKLOH UHWDLQLQJ FHUWDLQ ULJKWV XQGHU WKH $JUHHPHQW  'HVSLWH WKH IRUHJRLQJ 0DDOW
EUHDFKHGWKH$JUHHPHQW0DDOW¶VEUHDFKKDVFDXVHG6HTXLWXULQMXU\
Declaratory Judgment


3XUVXDQWWR&KDSWHURIWKH7H[DV&LYLO3UDFWLFHDQG5HPHGLHV&RGHNQRZQDV

WKH 7H[DV 8QLIRUP 'HFODUDWRU\ -XGJPHQWV $FW KHUHDIWHU ³8'-$´  WKH SDUWLHV KDYH D GLVSXWH
DERXWWKHLUULJKWVDQGREOLJDWLRQVXQGHUWKH$JUHHPHQW6HTXLWXUVHHNVDGHFODUDWRU\MXGJPHQW
IURPWKLV&RXUWDVIROORZV
 1R7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHHYHURFFXUUHG
 2Q'HFHPEHU6HTXLWXUSURSHUO\VHQWQRWLFHRID)RUFH0DMHXUHDQGVXFK
)RUFH0DMHXUHH[LVWHG
 2Q)HEUXDU\6HTXLWXUSURSHUO\VHQWQRWLFHWHUPLQDWLQJWKH$JUHHPHQWEHFDXVH
D)RUFH0DMHXUHH[LVWHGIRUDWOHDVWVL[W\GD\V
 (IIHFWLYH)HEUXDU\WKH$JUHHPHQWZDVWHUPLQDWHGE\)RUFH0DMHXUH
 6HTXLWXUQHLWKHURZHVQRURZHGDSD\PHQWRIDQ\NLQGWR0DDOWXQGHUWKH$JUHHPHQW
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 6HTXLWXUKDVWKHH[FOXVLYHULJKWDQGWLWOHWRWKHHTXLSPHQWDQGIDFLOLWLHVLWLQVWDOOHGDW
WKH 7HUPLQDO DQG WKDW 0DDOW ZURQJIXOO\ UHPRYHG VWROHQ DQG PLVDSSURSULDWHG VXFK
HTXLSPHQWDQGIDFLOLWLHVDQG
 6HTXLWXUKDVWKHULJKWWRUHWULHYHLWVHTXLSPHQWDQGIDFLOLWLHVIURPDQ\ORFDWLRQZKHUH
0DDOWKDVSODFHGVXFKHTXLSPHQWDQGIDFLOLWLHV
Conversion


6HTXLWXU RZQV DQG KDV WKH ULJKW WR LPPHGLDWH SRVVHVVLRQ RI WKH HTXLSPHQW DQG

IDFLOLWLHVWKDWLWLQVWDOOHGDWWKH7HUPLQDO7KHHTXLSPHQWDQGIDFLOLWLHVDUHSHUVRQDOSURSHUW\0DDOW
ZURQJIXOO\ H[HUFLVHG GRPLQLRQ DQG FRQWURO RI VXFK SURSHUW\ E\ UHIXVLQJ WR DOORZ 6HTXLWXU WR
UHWULHYHVXFKSURSHUW\IURPWKH7HUPLQDOE\ZURQJIXOO\UHPRYLQJVWHDOLQJDQGPLVDSSURSULDWLQJ
6HTXLWXU¶VSURSHUW\DQGSODFLQJLWDWDORFDWLRQDSSUR[LPDWHO\PLOHVIURPWKH7HUPLQDODQGE\
UHIXVLQJ WR UHWXUQ 6HTXLWXU¶V SURSHUW\ WR WKH 7HUPLQDO XSRQ UHPDQG RU RWKHUZLVH FRQWLQXLQJWR
UHIXVH6HTXLWXU¶VDFFHVVWRLWVSURSHUW\$VDUHVXOWRI0DDOW¶VDFWVDQGRURPLVVLRQV6HTXLWXUKDV
VXIIHUHGLQMXU\
Civil Theft – CPRC 134.001 et seq.


6HTXLWXU RZQV DQG KDV WKH ULJKW WR LPPHGLDWH SRVVHVVLRQ RI WKH HTXLSPHQW DQG

IDFLOLWLHVWKDWLWLQVWDOOHGDWWKH7HUPLQDO7KHHTXLSPHQWDQGIDFLOLWLHVDUHSHUVRQDOSURSHUW\0DDOW
XQODZIXOO\DSSURSULDWHGVHFXUHGDQGRUVWROH6HTXLWXU¶VSURSHUW\0DDOW¶VXQODZIXOWDNLQJZDV
PDGHZLWKWKHLQWHQWWRGHSULYH6HTXLWXUWRLWVSURSHUW\DQGRUWRHQJDJHLQDQXQODZIXODWWHPSWWR
FLUFXPYHQWWKHODZDQGWKHSDUWLHV¶$JUHHPHQWE\HIIHFWLYHO\FRQGXFWLQJDQXQDXWKRUL]HGSUHWULDO
VHTXHVWUDWLRQ RI 6HTXLWXU¶V SURSHUW\ GHVSLWH 0DDOW ODFNLQJ DQ\ ULJKW WLWOH RU LQWHUHVW LQ VXFK
SURSHUW\DVDPDWWHURIODZ$VDUHVXOWRI0DDOW¶VWKHIW6HTXLWXUKDVVXIIHUHGLQMXU\
{171480/00002/01300674.DOCX1}
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$33/,&$7,21)257(0325$5<0$1'$725<,1-81&7,21



6HTXLWXU LQFRUSRUDWHV KHUHLQ WKH YHULILHG IDFWV FODLPV DQG DOOHJDWLRQV VHW IRUWK

KHUHLQ


6HFWLRQ  RI WKH 7H[DV &LYLO 3UDFWLFH DQG 5HPHGLHV &RGH OLVWV WKH

FLUFXPVWDQFHVXQGHUZKLFKWKLV&RXUWFDQJUDQWWHPSRUDU\LQMXQFWLYHUHOLHILQSHUWLQHQWSDUWDV
IROORZV
$ZULWRILQMXQFWLRQPD\EHJUDQWHGLI

 DSDUW\SHUIRUPVRULVDERXWWRSHUIRUPRULVSURFXULQJRUDOORZLQJWKH
SHUIRUPDQFHRIDQDFWUHODWLQJWRWKHVXEMHFWRISHQGLQJOLWLJDWLRQLQYLRODWLRQRI
WKHULJKWVRIWKHDSSOLFDQWDQGWKHDFWZRXOGWHQGWRUHQGHUWKHMXGJPHQWLQWKDW
OLWLJDWLRQLQHIIHFWXDO
 WKHDSSOLFDQWLVHQWLWOHGWRDZULWRILQMXQFWLRQXQGHUWKHSULQFLSOHVRIHTXLW\
DQGWKHVWDWXWHVRIWKLVVWDWHUHODWLQJWRLQMXQFWLRQV
RU
 LUUHSDUDEOHLQMXU\WRUHDORUSHUVRQDOSURSHUW\LVWKUHDWHQHGLUUHVSHFWLYHRI
DQ\UHPHG\DWODZ

7(;&,935$& 5(0&2'($11


8QGHUFRPPRQODZ³>W@RREWDLQDWHPSRUDU\LQMXQFWLRQWKHDSSOLFDQWPXVWSOHDG

DQGSURYHWKUHHVSHFLILFHOHPHQWV  DFDXVHRIDFWLRQDJDLQVWWKHGHIHQGDQW  DSUREDEOHULJKW
WRWKHUHOLHIVRXJKWDQG  DSUREDEOHLPPLQHQWDQGLUUHSDUDEOHLQMXU\LQWKHLQWHULP´%XWQDUX
6:G 7H[ ³$QLQMXU\LVLUUHSDUDEOHLIWKHLQMXUHGSDUW\FDQQRWEHDGHTXDWHO\
FRPSHQVDWHGLQGDPDJHVRULIWKHGDPDJHVFDQQRWEHPHDVXUHGE\DQ\FHUWDLQSHFXQLDU\VWDQGDUG´
,G


,WVKRXOGDOVREHQRWHGWKDWWRSURYHSUREDEOHULJKWRIUHOLHI6HTXLWXU³QHHGQRW

HVWDEOLVKWKHFRUUHFWQHVVRI>LWV@FODLPWRREWDLQWHPSRUDU\UHOLHIEXWPXVWVKRZRQO\DOLNHOLKRRG
RIVXFFHVVRQWKHPHULWV´6HH'H6DQWLVY:DFNHQKXW&RUS6:G 7H[ 
{171480/00002/01300674.DOCX1}
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7R EH FOHDU KRZHYHU ³>D@W WKH KHDULQJ IRU D WHPSRUDU\ ZULW RI LQMXQFWLRQ WKH DSSOLFDQW LV QRW
UHTXLUHGWRHVWDEOLVKWKDW>LW@ZLOOSUHYDLORQILQDOWULDO´:DOOLQJY0HWFDOIH6:G
7H[    7KXV DOWKRXJK 6HTXLWXU EHOLHYHV WKH HYLGHQFH WR EH SUHVHQWHG DW WKH WHPSRUDU\
LQMXQFWLRQKHDULQJDQGXOWLPDWHO\DWWULDOZLOOFOHDUO\VKRZLWZLOOSUHYDLODWWULDOWKLV&RXUWQHHG
QRWUHDFKWKDWFRQFOXVLRQLQRUGHUWRLVVXHWKHUHOLHIVRXJKWKHUHLQ


,Q DGGLWLRQ WR WKH VWDWXWRU\ DQG FRPPRQ ODZ ULJKW WR LQMXQFWLYH UHOLHI WKH

$JUHHPHQWSURYLGHVLQSHUWLQHQWSDUWWKDW³HDFK3DUW\LQDGGLWLRQWRDQGZLWKRXWOLPLWLQJDQ\
RWKHUUHPHG\RUULJKWLWPD\KDYHZLOOKDYHWKHULJKWWRDQLQMXQFWLRQRURWKHUHTXLWDEOHUHOLHI
LQDQ\FRXUWRIFRPSHWHQWMXULVGLFWLRQHQIRUFLQJVSHFLILFDOO\WKHWHUPVDQGSURYLVLRQVKHUHRI
DQGHDFKRIWKH3DUWLHVKHUHWRKHUHE\ZDLYHVDQ\DQGDOOGHIHQVHVLWPD\KDYHRQWKHJURXQGRI
ODFNRIMXULVGLFWLRQRUFRPSHWHQFHRIWKHFRXUWWRJUDQWVXFKDQLQMXQFWLRQRURWKHUHTXLWDEOHUHOLHI´
6HH$JUHHPHQW


%DVHGRQWKHIDFWVVHWIRUWKDERYHDQGDVYHULILHGKHUHLQDVZHOODVWKHHYLGHQFH

WKDWZLOOEHSUHVHQWHGDVWKHWHPSRUDU\LQMXQFWLRQKHDULQJWKLV&RXUWVKRXOGJUDQWWKHPDQGDWRU\
WHPSRUDU\LQMXQFWLYHVRXJKWDVVHWIRUWKEHORZ,QVXPPDU\  6HTXLWXUKDVFDXVHVRIDFWLRQ
DJDLQVW 0DDOW QRWHG DERYH WKDW UHODWH WR DPRQJ RWKHU WKLQJV 6HTXLWXU¶V XQGLVSXWHG ULJKW LQ
DFFHVVWRDQGWLWOHLQ6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHV  6HTXLWXU¶VDELOLW\WRUHFRYHUXQGHU
LWVFODLPVLQFOXGLQJLWVULJKWLQDFFHVVWRDQGWLWOHLQVXFKHTXLSPHQWDQGIDFLOLWLHVLVSUREDEOH
DQG   ZLWKRXW WKH PDQGDWRU\ WHPSRUDU\ LQMXQFWLYH UHOLHI VRXJKW E\ 6HTXLWXU WKH LQMXU\ WR
6HTXLWXU DQG LWV HTXLSPHQW DQG IDFLOLWLHV LV SUREDEOH LPPLQHQW DQG LUUHSDUDEOH LQ WKH LQWHULP
$GGLWLRQDOO\ VLQFH 0DDOW ZURQJIXOO\ PRYHG DQG UHPRYHG 6HTXLWXU¶V HTXLSPHQW DQG IDFLOLWLHV

{171480/00002/01300674.DOCX1}
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UHWXUQLQJVXFKHTXLSPHQWDQGIDFLOLWLHVWR6HTXLWXUZLOOSUHVHUYHWKHVWDWXVTXRZKLFKKDVEHHQ
GLVUXSWHGDQGGLVWXUEHGE\0DDOW¶VZURQJIXODFWV


6HTXLWXU KHUHE\ UHTXHVWV DW OHDVW WKH IROORZLQJ PDQGDWRU\ WHPSRUDU\ LQMXQFWLYH

UHOLHI   WKDW 0DDOW EH PDQGDWRULO\ RUGHUHG WR LPPHGLDWHO\ WDNH VWHSV VHFXUH DQG SURWHFW
6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVIURPGDPDJHLQJHQHUDODQGGDPDJHFRUURVLRQYDQGDOLVPRU
DVXEVHTXHQWWKHIWE\DQ\WKLUGSHUVRQV  WKDW0DDOWDWLWVRZQFRVWDQGH[SHQVHUHWXUQDVVRRQ
DVSRVVLEOH6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVWRWKH7HUPLQDORUDWDORFDWLRQQHDUE\DW6HTXLWXU¶V
GLUHFWLRQ   WKDW 0DDOW XSRQ GHOLYHU\ RI WKH HTXLSPHQW DQG IDFLOLWLHV WR WKH 7HUPLQDO
LPPHGLDWHO\QRWLI\6HTXLWXURILWVULJKWWRUHWULHYHWKHHTXLSPHQWDQGIDFLOLWLHVIURPWKH7HUPLQDO
DQG  WKDW0DDOWLPPHGLDWHO\FRRUGLQDWHZLWK6HTXLWXURUDQ\FRQWUDFWRURUDJHQWRI6HTXLWXU¶V
FKRLFHWRSHUPDQHQWO\UHWULHYHDQGUHPRYHWKHHTXLSPHQWDQGIDFLOLWLHVIURPWKH7HUPLQDOZLWK
WKHDLGDQGFRRSHUDWLRQRI0DDOWDQGZLWKRXWDQ\LQWHUIHUHQFHRUGHOD\ZKDWVRHYHUE\0DDOW


6HTXLWXU LV ZLOOLQJ WR SRVW D ERQG RU FDVK LQ OLHX RI D ERQG  IRU WKH PDQGDWRU\

WHPSRUDU\LQMXQFWLYHVRXJKWDERYH6HTXLWXUDVVHUWVWKDWIRUDERQG RUFDVKLQOLHXRID
ERQG LVPRUHWKDQVXIILFLHQWFRQVLGHULQJWKDW0DDOWZLOOVXIIHUQRKDUPIURPSHUPLWWLQJ6HTXLWXU
WRUHWULHYHWKHHTXLSPHQWFRQVLVWHQWZLWKWKH$JUHHPHQWDQG7H[DVODZ


6HTXLWXUUHTXHVWDKHDULQJRQLWV$SSOLFDWLRQIRU7HPSRUDU\0DQGDWRU\,QMXQFWLRQ

DVVRRQDVSUDFWLFDEOHDQGWKDWVXFKKHDULQJEHJLYHQSUHIHUHQFHRYHUFHUWDLQRWKHUPDWWHUVSHQGLQJ
LQWKHWULDOFRXUWSHU7H[DVODZ6HH7(;*29¶7&2'( D   VWDWLQJ³>W@KHWULDOFRXUWV
RIWKLVVWDWHVKDOOUHJXODUO\DQGIUHTXHQWO\VHWKHDULQJVRISHQGLQJPDWWHUVJLYLQJSUHIHUHQFH
WRKHDULQJVRIWKHIROORZLQJ  WHPSRUDU\LQMXQFWLRQV´ 
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5(/,()5(48(67('


:+(5()25(35(0,6(6&216,'(5(''HIHQGDQW6(48,7853(50,$1//&

IXUWKHU UHTXHVWV WKDW 3ODLQWLII UHFRYHU QRWKLQJ E\ LWV VXLW WKDW &RXQWHU3ODLQWLII'HIHQGDQW
6(48,785 3(50,$1 //& UHFRYHU DQG REWDLQ IURP 3ODLQWLII 0DDOW DOO LQMXQFWLYH UHOLHI
UHTXHVWHG KHUHLQ DERYH LQFOXGLQJ DQFLOODU\ PDQGDWRU\ DQG SURKLELWLYH LQMXQFWLYH UHOLHI WKH
GHFODUDWRU\ UHOLHI VRXJKW DERYH DOO GDPDJHV DQG LWV FRXUW FRVWV H[SHQVHV DQG UHDVRQDEOH DQG
QHFHVVDU\ DQGHTXLWDEOHDQGMXVWSHU8'-$ DWWRUQH\¶VIHHVDJDLQVWWKH3ODLQWLIIDVQRWHGDERYH
SXUVXDQWWRWKHSUHYDLOLQJSDUW\FODXVHLQWKHVXEMHFW$JUHHPHQWDQG&KDSWHURIWKH8'-$DQG
WKDW&RXQWHU3ODLQWLII'HIHQGDQW6(48,7853(50,$1//&KDYHVXFKRWKHUDQGIXUWKHUUHOLHI
WRZKLFKLWLVHQWLWOHGZKHWKHUDWODZRULQHTXLW\
5HVSHFWIXOO\VXEPLWWHG












+229(56/29$&(.//3
%\V0DWWKHZ$.RUQKDXVHU
0DWWKHZ$.RUQKDXVHU
6WDWH%DU1R
'\ODQ%5XVVHOO
6WDWH%DU1R
*DOOHULD7RZHU,,
:HVWKHLPHU6XLWH
+RXVWRQ7H[DV
7HOHSKRQH
)DFVLPLOH
NRUQKDXVHU#KRRYHUVORYDFHNFRP
UXVVHOO#KRRYHUVORYDFHNFRP


$77251(<6)25
'()(1'$17&2817(53/$,17,))
6(48,7853(50,$1//&
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*266(77+$55,621
0,//,&$1 67,3$129,&3&

%\V3DXO'6WLSDQRYLF
6WDWH%DU1R
*DOOHULD7RZHU,,
6.RHQLJKHLP6WUHHW
6DQ$QJHOR7H[DV
7HOHSKRQH
)DFVLPLOH
SDXOV#JKW[ODZFRP

&2&2816(/)25
'()(1'$17&2817(53/$,17,))
6(48,7853(50,$1//&




&(57,),&$7(2)6(59,&(


,KHUHE\FHUWLI\WKDWRQWKLVWKHWKGD\RI0DUFK DWUXHDQGFRUUHFWFRS\RIWKH
IRUHJRLQJGRFXPHQWZDVVHUYHGYLDHVHUYLFHWRDOOFRXQVHORIUHFRUGDVIROORZV

-DPHV/DQWHU

-$0(6/$17(53&

1:DOQXW&UHHN6XLWH

0DQVILHOG7H[DV


3DXO2:LFNHV

:,&.(6/$:3//&

7HQQ\VRQ3DUNZD\6XLWH

3ODQR7H[DV
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'HIHQGDQW
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,5,21&2817<7(;$6



67-8',&,$/',675,&7


$16:(572&2817(5&/$,0

3ODLQWLII 0DDOW /3 ³0DDOW´  ILOHV WKLV $QVZHU WR &RXQWHUFODLP DQG VKRZV WKH


&RXUW

,
*HQHUDO'HQLDO
0DDOWHQWHUVDJHQHUDOGHQLDORIWKHDOOHJDWLRQVDQGFODLPVDVVHUWHGDJDLQVWLWLQ
'HIHQGDQW¶V2ULJLQDO&RXQWHUFODLP
,,
$IILUPDWLYH'HIHQVHV


3ULRU %UHDFK  7KH 'HIHQGDQW EUHDFKHG WKH $JUHHPHQW DW LVVXH ILUVW WKXV

H[FXVLQJDQ\IXUWKHUSHUIRUPDQFHRUVXEVHTXHQWEUHDFKE\0DDOW
,,,
3UD\HU
)RUWKH UHDVRQV VWDWHG DERYH 0DDOW SUD\V WKDW LWEH DZDUGHG MXGJPHQWDJDLQVW
'HIHQGDQWWKDWLWWDNHQRWKLQJE\LWVFRXQWHUFODLPDQGWKDW0DDOWKDVVXFKIXUWKHUUHOLHI
WRZKLFKLWLVHQWLWOHG

$QVZHUWR&RXQWHUFODLP


Removal Appendix 0031

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 32 of 862

5HVSHFWIXOO\VXEPLWWHG

%\VJames Lanter

-DPHV/DQWHU
6WDWH%DU1R
-$0(6/$17(53&
1:DOQXW&UHHN6WH
0DQVILHOG7H[DV
 
 )$;
MLPODQWHU#ODQWHUODZFRP

3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\6WH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP

6DPXHO6$OOHQ
6WDWH%DU1R
-$&.621: $/.(5//3
:7ZRKLJ$YHQXH
6XLWH&
6DQ$QJHOR7H[DV
VDOOHQ#MZFRP

$77251(<6)253/$,17,))
0$$/7/3















$QVZHUWR&RXQWHUFODLP


Removal Appendix 0032

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 33 of 862

&(57,),&$7(2)6(59,&(

,KHUHE\FHUWLI\WKDWDWUXHDQGFRUUHFWFRS\RIWKHIRUHJRLQJZDVVHUYHGWKURXJK
WKH&RXUW VHOHFWURQLFILOLQJVHUYLFHRQWKHGDWHRIILOLQJXSRQ

+229(56/29$&(.//3
0DWWKHZ$.RUQKDXVHU
6WDWH%DU1R
'\ODQ%5XVVHOO
6WDWH%DU1R
*DOOHULD7RZHU,,
:HVWKHLPHU6XLWH
+RXVWRQ7H[DV
7HOHSKRQH
)DFVLPLOH
NRUQKDXVHU#KRRYHUVORYDFHNFRP
UXVVHOO#KRRYHUVORYDFHNFRP

*266(77+$55,621
0,//,&$1 67,3$129,&3&
3DXO'6WLSDQRYLF
6WDWH%DU1R
6.RHQLJKHLP6WUHHW
6DQ$QJHOR7H[DV
7HOHSKRQH
)DFVLPLOH

VJames Lanter





$QVZHUWR&RXQWHUFODLP


Removal Appendix 0033

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 34 of 862



&$86(12&9

0$$/7/3

3ODLQWLII





Y

6(48,7853(50,$1//&

'HIHQGDQWV



&20(6












,17+(',675,&7&28572)



,5,21&2817<7(;$6


67-8',&,$/',675,&7

6(48,7853(50,$1//&¶6
),567$0(1'('&2817(5&/$,06
$1'25,*,1$/7+,5'3$57<&/$,06

12: 'HIHQGDQW&RXQWHU3ODLQWLII7KLUG3DUW\ 3ODLQWLII

6(48,785

3(50,$1 //& ³6HTXLWXU´  LQ WKH DERYH VW\OHG DQG QXPEHUHG FDXVH DQG ILOH WKLV LWV )LUVW
$PHQGHG &RXQWHUFODLPV DQG 7KLUG3DUW\ &ODLPV DQG LQ VXSSRUW WKHUHRI ZRXOG VKRZ XQWR WKH
&RXUWDVIROORZV
3$57,(6


6HTXLWXUKDVDSSHDUHGKHUHLQDQGFDQEHVHUYHGWKURXJKLWFRXQVHORIUHFRUG



9LVWD 3URSSDQWV DQG /RJLVWLFV ,QF ³9LVWD´  LV D 'HODZDUH FRUSRUDWLRQ ZLWK LWV

SULQFLSDOSODFHRIEXVLQHVVORFDWHGDW&DUH\6W)RUW:RUWK7H[DV9LVWDFDQEHVHUYHG
ZLWKSURFHVVWKURXJKLWV&(2*DU\+XPSKUH\VRULWV3UHVLGHQW0DUW\5REHUWVRQDV&DUH\
6W )RUW :RUWK 7H[DV  RU ZKHUHYHUHOVHWKH\PD\EHIRXQG$OWHUQDWLYHO\9LVWDFDQEH
VHUYHG ZLWK SURFHVV WKURXJK LWV UHJLVWHUHG DJHQW LQ 'HODZDUH ZKLFK LV &RUSRUDWLRQ 6HUYLFH
&RPSDQ\  /LWWOH )DOOV 'ULYH :LOPLQJWRQ 1HZ &DVWOH &RXQW\ 'HODZDUH 
$OWHUQDWLYHO\9LVWDFDQEHVHUYHGZLWKSURFHVVWKURXJKWKH7H[DV6HFUHWDU\RI6WDWHVLQFH9LVWD

ϭ

7KLV)LUVW$PHQGHG&RXQWHUFODLPVDPHQGHGWKH2ULJLQDO&RXQWHUFODLPVILOHGRQ0DUFK
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KDVQRWGHVLJQDWHGDQDJHQWIRUVHUYLFHRISURFHVVLQ7H[DV7KH7H[DV6HFUHWDU\RI6WDWHPD\EH
VHUYHGZLWKSURFHVVDW6HUYLFHRI3URFHVV32%R[$XVWLQ7H[DVWRIRUZDUG
FLWDWLRQ DQG WKLV SOHDGLQJ WR &(2 *DU\ +XPSKUH\V 9LVWD 3URSSDQWV DQG /RJLVWLFV ,QF 
&DUH\6W)RUW:RUWK7H[DV
)$&76,168332572)&2817(5&/$,067+,5'3$57<&/$,06


6HTXLWXU LV LQ WKH FUXGH RLO SURGXFWLRQ EXVLQHVV ZLWK D SULPDU\ IRFXV RI

DSSUR[LPDWHO\QHWDFUHVLQFOXGLQJ,ULRQ&RXQW\7H[DVDVSDUWRIWKH:ROIFDPS6KDOH,Q
DERXW0D\RILQIXUWKHUDQFHRILWVHIIRUWWRPRVWHIILFLHQWO\DQGFRVWHIIHFWLYHO\WUDQVSRUWWKH
FUXGH RLO SURGXFHG E\ 6HTXLWXU WR UHILQHULHV LQ VRXWKHDVW 7H[DV DQG /RXLVLDQD 6HTXLWXU ZDV
ORRNLQJWRREWDLQDFFHVVWRDWUDQVORDGLQJIDFLOLW\RUUDLOWHUPLQDOLQRUDURXQG,ULRQ&RXQW\7H[DV
7KHSXUSRVHRIREWDLQLQJDWUDQVORDGLQJIDFLOLW\ZRXOGEHWRWUDQVIHUFUXGHRLOWKDWLVGHOLYHUHGWR
WKHIDFLOLW\E\WUXFNVRUYLDSLSHOLQHLQWRWUDLQUDLOFDUVZKLFKLVDQHIILFLHQWFRVWHIIHFWLYHDQG
VDIHZD\WRWUDQVSRUWFUXGHRLOWRUHILQHULHVQHDUWKH/RXLVLDQD*XOI&RDVW


2Q 0D\   6HTXLWXU KDG LQLWLDO GLVFXVVLRQV ZLWKDQ HPSOR\HH RI9LVWD RI

ZKLFKWKH3ODLQWLII0DDOW/3 ³0DDOW´ LVDQDIILOLDWHUHJDUGLQJDUDLOGHSRWWKDW0DDOWRZQHGLQ
%DUQKDUW 7H[DV WKDW FRXOG EH FRQYHUWHG LQWR WKH FUXGHE\UDLO WUDQVORDGLQJ IDFLOLW\ WKH
³7HUPLQDO´ WRZKLFK6HTXLWXUVRXJKWDFFHVV9LVWDKDGH[SHULHQFHHOVHZKHUHLQWKH3HUPLDQ%DVLQ
IRUWUDQVSRUWLQJIUDFVDQG DSURSSDQW YLDUDLOFDUDWVLPLODUIDFLOLWLHV9LVWDWROG6HTXLWXUWKDWWKH\
ZHUH UHFHLYLQJ LQTXLULHV IURP RWKHU FRPSDQLHV EXW WKDW WKH\ ZHUH PRUH LQWHUHVWHG LQ GRLQJ
EXVLQHVVZLWK6HTXLWXUEHFDXVHWKH\FRXOGRIIHUIXWXUHDGGLWLRQDOUHYHQXHVWUHDPV


'XULQJWKH0D\GLVFXVVLRQV6HTXLWXUPDGHLWFOHDUWKDWLWZDQWHGRQO\D

PRQWKWHUPRQWKH7HUPLQDOVHUYLFHVFRQWUDFWDVRSSRVHGWRWKHWZR\HDUWHUPWKDW9LVWDLQGLFDWHG
ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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ZDV PRUH W\SLFDO  ,Q DGGLWLRQ WR D VKRUWHUWHUP FRQWUDFW 6HTXLWXU PDGH FOHDU WKDW LW ZDV
IXQGDPHQWDO WR WKH YLDELOLW\ RI LWV XVH RI WKH SURSRVHG 7HUPLQDO WKDW ERWK LQGXVWU\DSSURYHG
UDLOFDUVDQGORFRPRWLYHV WUDLQHQJLQHV EHDYDLODEOHDWWKHULJKWWLPHDQGDWWKHULJKWSULFHLQOLJKW
RIWKHIOXFWXDWLQJSULFHRIFUXGHRLO$GGLWLRQDOO\FUXGHRLOEDUUHOVVROGLQWKH0LGODQG%DVLQZHUH
VHOOLQJDWDVWHHSGLVFRXQWWRWKRVHVROGRQWKH/RXLVLDQD*XOI&RDVW7KHUHIRUHLI6HTXLWXURULWV
GRZQVWUHDPRLOEX\HUVFRXOGVHOOEDUUHOVRIRLOIRUPRUHRQWKH/RXLVLDQD*XOI&RDVWOHVVWUDQVSRUW
FRVWVWKDQWKH\FRXOGVHOOEDUUHOVRIRLOIRULQ0LGODQGDGGLWLRQDOHDUQLQJVZRXOGEHDFKLHYHG


,QOLJKWRI6HTXLWXU¶VVSHFLILFUHTXLUHPHQWVIRUWKHSURSRVDORQ0D\-RQ

,QFH WKHQ6HQLRU 0DQDJHU RI /RJLVWLFV ZLWK 9LVWD LQWURGXFHG 6HTXLWXU WR -RQDV 6WUXWKHUV RI
)H1,;)6/DUDLOFDUOHDVHEURNHUZLWKZKRP6HTXLWXULQLWLDOO\GLVFXVVHGUHQWLQJUDLOFDUVWKURXJK
,QFHGHVFULEHG-RQDV6WUXWKHUVDV³WKHUDLOFDUJX\´ZKRKDG³EHHQDJUHDWSDUWQHUIRUPHLQWKH
SDVWZLWKRXUVDQGFDUV´,QFHVWDWHGWKDW6WUXWKHUVZRXOG³EHDEOHWRJHW\RXFDUVWKDW\RXQHHGIRU
\RXUIOHHW´DQG³DWDUHDOO\JRRGUDWH´,QFHDOVRQRWHGWKDW6WUXWKHUVZRXOG³EHPRUHLQWKHNQRZ
RQUHJXODWLRQVDQGH[DFWWLPLQJRQZKHQ>&3UDLOFDUV@DUHEHLQJSKDVHGRXWIRUWKH>'27
5UDLOFDUV@´


2Q0D\DQGLQDQLQWHUQDOHPDLODPRQJ9LVWDHPSOR\HHV,QFHRXWOLQHG

WKH WHUPV VRXJKW E\ 6HTXLWXU LQFOXGLQJ WR WUDQVORDG FUXGH RLO IURP >1RYHPEHU @  WR
'HFHPEHUIRUDERXWUDLOFDUVORDGHGSHUGD\ZLWKDPLQLPXPRIDSSUR[LPDWHO\
UDLOFDUV,QFHDOVRQRWHGWKDW6HTXLWXUZDVDOVR³>O@RRNLQJWRSODFHWDQNDJHRQRXUSURSHUW\IRU>D@
SLSHOLQHFRQQHFWLRQZLWK>D@ORQJWHUPOHDVH´&KULV)DYRUV%XVLQHVV'HYHORSPHQWRIILFHUZLWK
9LVWD ³)DYRUV´ DOVRLQGLFDWHGWKDW-XSLWHU0/3//& WKHSDUHQWRIDIILOLDWH-XSLWHU0DUNHWLQJ

ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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7UDGLQJ//&  FROOHFWLYHO\³-XSLWHU ZDVDOVR³LQWHUHVWHGLQ´WKH7HUPLQDOEXWWKDW9LVWDKDG
GHFLGHGLWZDV³PRYLQJIRUZDUG´ZLWKWKHSURSRVHG7HUPLQDOVHUYLFHVFRQWUDFWZLWK6HTXLWXU


2Q0D\LQDQRWKHULQWHUQDOHPDLODPRQJ9LVWDHPSOR\HHV,QFHFRPSDUHG

WKHSURSRVDOVRIERWK6HTXLWXUDQG-XSLWHUIRUXVHRIWKH%DUQKDUW7HUPLQDO,QFHQRWHGLQWKHHPDLO
WKDW6HTXLWXUKDG³QRUDLOH[SHULHQFH´DQGDOVRWKDW6HTXLWXUZDVZLOOLQJ³WRHQWHUWDLQ´9LVWDDV
WKHPDQDJHURILWVIOHHWRIUDLOFDUV6LJQLILFDQWO\,QFHRSHQHGWKHHPDLOQRWLQJWKDW8QLRQ3DFLILF
5DLOURDGLV³UHTXLULQJ'27FUXGHFDUVRQDOOQHZIUHLJKWTXRWHV´DQGWKDWVXFKFDUV³DUHQRW
DYDLODEOHXQWLO44RIWKLV\HDU´


2Q -XQH   6HTXLWXU DQG 9LVWD HQWHUHG LQWR D /HWWHU RI ,QWHQW ³/2,´ 

UHJDUGLQJWKHXVHRIWKH7HUPLQDO7KHLQLWLDOWHUPRIWKH/2,ZDVWKURXJK-XQHDQGZDV
H[WHQGHGE\ZULWWHQDPHQGPHQWVWR-XO\7KH/2,UHIOHFWHGWKHSDUWLHV¶LQWHQWWRHQWHU
LQWRD7HUPLQDO6HUYLFHV$JUHHPHQWIRUDWHUPRI6HSWHPEHUWR'HFHPEHU


2Q-XQH6HTXLWXUHPDLOHG)DYRUVUHJDUGLQJSURJUHVVEHLQJPDGHRQDGUDIW

RIWKHSURSRVHG7HUPLQDO6HUYLFHV$JUHHPHQWEHWZHHQ6HTXLWXUDQG9LVWD XOWLPDWHO\0DDOW DV
ZHOODV6HTXLWXU¶VSXUFKDVHRIHLJKWQHZWUDQVORDGHUVIRULQVWDOODWLRQDWWKH7HUPLQDODWDFRVWRI
RYHUDQGLWVHIIRUWVWRDGGUHVVUHJXODWRU\DQGVXUIDFHXVHLVVXHV


2Q-XQH6WUXWKHUVHPDLOHG,QFH0RUULVDQGRWKHUVDW9LVWDH[SODLQLQJWKDW

WKH³PDUNHWIRUVULJKWQRZLVXSZDUGVRIRQD\HDUOHDVH´6WUXWKHUVLQGLFDWHGWKDW
WKHROGHUUDLOFDUVPLJKWEHDEOHWREHUHWURILWWHGWRPHHWWKH'27VWDQGDUGVDQGDWD
ORZHU SULFH EXW WKHUH ZHUH VWLOO ³XQDQVZHUHG TXHVWLRQV´ IURP WKH $PHULFDQ $VVRFLDWLRQ RI
5DLOURDGV DQG WKH )HGHUDO 5DLOURDG $GPLQLVWUDWLRQ UHJDUGLQJ WKH SURSRVHG DWWHPSWHG DW
UHWURILWWLQJ
ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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5HDOL]LQJWKDWWKHWUDLQEXVLQHVVZDVRQHWKDW6HTXLWXUZDVLQH[SHULHQFHGZLWKDQG

FRXOGQRWOHDUQRYHUQLJKW6HTXLWXUGHFLGHGWRVHHNDEXVLQHVVYHQWXUHZLWKDODUJHRLOWUDGHUZLWK
DFFHVVWROHDVHGUDLOFDUV6HTXLWXUUHDFKHGRXWWRVHYHUDOFRPSDQLHVLQFOXGLQJEXWQRWOLPLWHGWR
6KHOODQG%3


2Q -XQH   )DYRUV HPDLOHG %UDGHQ 0HUULOO 93  &)2 RI 6HTXLWXU DQG

7UDYLV 0RUULV WKH &KLHI &RPPHUFLDO 2IILFHU RI -XSLWHU UHJDUGLQJ 9LVWD ZRUNLQJ ZLWK ERWK
6HTXLWXUDQG-XSLWHUUHJDUGLQJ³9LVWD¶V%DUQKDUWWHUPLQDO´)DYRUVLQWURGXFHG-XSLWHUWR6HTXLWXU
DQG)DYRUV¶FROOHDJXH,QFHGHVFULEHG-XSLWHUDVWKH³UHDOGHDODQGDSDUWQHUZKRFRXOGJHWLWGRQH´
)DYRUV ZHQW RQ WR LQTXLUH DV WR ZKHWKHU D FRQIHUHQFH FDOO VKRXOG EH VFKHGXOHG DPRQJ 9LVWD
6HTXLWXUDQG-XSLWHUWKDWGD\RUWKHIROORZLQJGD\$FRQIHUHQFHFDOOWRRNSODFHWKDWGD\DQG
6HTXLWXUZDVLQIRUPHGWKDW-XSLWHUKDGWUXFNLQJFDSDELOLWLHVDQGDOVRUHODWLRQVKLSVZLWKUDLOURDG
FRPSDQLHV ZKLFK DV QRWHG DERYH ZHUH UHTXLUHPHQWV IRU WKH SURSRVHG 7HUPLQDO WR EH YLDEOH
%UDGHQ0HUULOORI6HTXLWXUWKDQNHG)DYRUVDQG,QFHIRUWKHLQWURGXFWLRQWR-XSLWHU


2Q -XQH   )DYRUV HPDLOHG 7UDYLV 0RUULV UHJDUGLQJ FKDQJHV WR D GUDIW

WHUPLQDOVHUYLFHVDJUHHPHQWEHWZHHQ9LVWDDQG-XSLWHU)DYRUVVWDWHGWKDW³>Z@HFDQHDVLO\DPHQG
WKHFRQWUDFWWRLQFOXGH%DUQKDUWYROXPHLIWKH6HTXLW>X@URSSRUWXQLW\GRHVQ¶WSDQRXW´


6HTXLWXU LQLWLDOO\ VHOHFWHG 6KHOO DV D EXVLQHVV YHQWXUH SDUWQHU DQG SURFHHGHG LQ

RUGHULQJ WKH HTXLSPHQW WKDW ZDV QHHGHG WR EXLOG RXW WKH 7HUPLQDO LQFOXGLQJ WKH WUDQVORDGHUV
FRQWHPSODWHGXQGHUWKHRULJLQDO/2,6HTXLWXUKDGFRPPLWWHGDSSUR[LPDWHO\PLOOLRQWRWKH
7HUPLQDOSURMHFW+RZHYHUQHLWKHU6KHOOQRU%3ZHUHDEOHWRVHFXUHUDWHVIURP%16)RU83


2Q -XQH   7UDYLV 0RUULV ZLWK -XSLWHU HPDLOHG ,QFH DQG )DYRUV RI 9LVWD

DWWDFKLQJDQH[HFXWHGDJUHHPHQWEHWZHHQ9LVWDDQG-XSLWHU0RUULVDOVRVWDWHGWKDW³,DPJHWWLQJ
ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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RQWKHSKRQHZLWK6HTXLWXUWRGD\VRZHFDQWU\WRFORVHWKH%DUQKDUWGHDO´0RUULVDOVRQRWHGWKDW
³,GRQRWKDYHILUPUDLOFDUV\HWEXWZHDUHZRUNLQJVHYHUDOVHWVZLWK-RQDV6WUXWKHUV´


)URP ODWH -XQH DQG GXULQJ -XO\ DQG WKH ILUVW ZHHN RI $XJXVW  9LVWD DQG

6HTXLWXUFRQWLQXHGQHJRWLDWLRQVDQGH[FKDQJHGGUDIWVRIWKH7HUPLQDO6HUYLFHV$JUHHPHQWIRUWKH
H[FOXVLYH XVH RI WKH 7HUPLQDO LQ %DUQKDUW  7KHQ RQ $XJXVW   )DYRUV HPDLOHG %UDGHQ
0HUULOORI6HTXLWXUDQG6HTXLWXU¶V3UHVLGHQW0LNHYDQGHQ%ROGSUHVVXULQJ6HTXLWXUWRH[HFXWH
WKH7HUPLQDO6HUYLFHV$JUHHPHQW)DYRUVVWDWHGWKDW³,DPUHFHLYLQJKHDY\SUHVVXUHWRJHWWKH
DJUHHPHQWIXOO\H[HFXWHG´DQGWKDW³>Z@HKDYHEHHQRIIHUHGVOLJKWO\EHWWHUWHUPVIURP>DQ@RWKHU
SDUW\WKDWVDLGWKH\ZLOOH[HFXWHDQDJUHHPHQWWRGD\´$WWKLVWLPH)DYRUVWROG0HUULOOWKDW-XSLWHU
ZDVRIIHULQJWRSD\PLOOLRQXSIURQWWR9LVWDDQG0DDOWIRUH[FOXVLYHXVHRIWKH7HUPLQDOFXWWLQJ
RXW6HTXLWXU0HUULOOWROG)DYRUVWKDW6HTXLWXUKDGDOUHDG\SXUFKDVHGWKHQHFHVVDU\HTXLSPHQWIRU
WKH7HUPLQDOSURMHFWDQGZDVLQWKHKROHIRUPLOOLRQVRIGROODUVGXHWR6HTXLWXU¶VUHOLDQFHRQWKH
/2, )DYRUV DJDLQ PHQWLRQHG WKDW 6HTXLWXU VKRXOG GR D EXVLQHVV YHQWXUH ZLWK -XSLWHU EHFDXVH
-XSLWHUZDVDOUHDG\DEOHWRVKLSRQWKHUDLOURDGV


2Q$XJXVW0HUULOORI6HTXLWXUKDGDFRQIHUHQFHFDOOZLWK9LVWDDQG-XSLWHU

UHSUHVHQWDWLYHVUHJDUGLQJWKHDYDLODELOLW\RIUDLOFDUVDQGORFRPRWLYHV6HTXLWXUZDVWROGWKDW-XSLWHU
KDGDFFHVVWRUDLOFDUVDQGFRXOGPDQDJHWRORFRPRWLYHVDPRQWK$OVRDVDUHVXOWRI
WKDW FDOO ODWHU WKDW VDPH GD\ 6HTXLWXU¶V 3UHVLGHQW IRUZDUGHG YLD HPDLO WR )DYRUV RI 9LVWD DQG
0DDOWWKH7HUPLQDO6HUYLFHV$JUHHPHQW DOVRKHUHLQDIWHUFDOOHGWKH³$JUHHPHQW´ GDWHGHIIHFWLYH
$XJXVWZKLFKZDVH[HFXWHGWKHIROORZLQJGD\


2Q$XJXVW0RUULVHPDLOHG6HTXLWXUUHJDUGLQJDSULRUPHHWLQJLQZKLFK

-XSLWHU RIIHUHG WR SXUFKDVH WKH FUXGH RLO WUDQVORDGHG DW WKH 7HUPLQDO IURP 6HTXLWXU LQVWHDG RI
ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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6HTXLWXU¶VLQLWLDOSODQWRVHOOWKHRLOWR6KHOO0RUULVQRWHGWKDWLQ³RUGHUWRPHHWD6HSWHPEHU
>@VWDUWGDWH,QHHGWREHJLQGLUHFWLQJWUDLQVWRZDUG%DUQKDUWTXLFNO\´


,QUHOLDQFHRQWKHSURPLVHVDQGFRPPLWPHQWVPDGHE\9LVWDDQG0DDOWDQGWKHLU

DJHQWVDQGUHSUHVHQWDWLYHVUHJDUGLQJWKHDYDLODELOLW\RIUDLOFDUVDQGWUDLQVWRSLFNXSWKHFUXGHRLO
DW WKH 7HUPLQDO DQG GHOLYHU LW YLD UDLO WR WKH GHVLUHG GHVWLQDWLRQV 6HTXLWXU HQWHUHG LQWR WKH
$JUHHPHQWZLWK0DDOWZLWKDQHIIHFWLYHGDWHRI$XJXVW&RQVLVWHQWZLWKWKHHQWLUHSUHPLVH
DQGSXUSRVHRIWKH$JUHHPHQW²WKDW6HTXLWXUZRXOGEHDEOHWRFRVWHIIHFWLYHO\GHOLYHURLOWRWKH
7HUPLQDO WR EH WUDQVORDGHG RQWR UDLOFDUV WKDW ZRXOG EH GHOLYHUHG WR WKH /RXLVLDQD *XOI &RDVW
UHILQHULHV²WKURXJKRXWWKH$JUHHPHQWUHIHUHQFHVDUHPDGHWR³UDLOFDUV´DVZHOODVDUHIHUHQFHWR
WKH³WUDLQORDGLQJDUHD´7KXVLWZDVH[SUHVVO\PDGHFOHDUWRERWKSDUWLHVWKDWZLWKRXWDFFHVVWR
WUDLQVDQGUDLOFDUVWKHHVVHQWLDOSXUSRVHRIWKH$JUHHPHQWZDVIRUQDXJKW


3HUWKH$JUHHPHQW0DDOW DOVRGHVFULEHGDV³7HUPLQDO2ZQHU´ ZDVWKHRZQHUDQG

RSHUDWRURIWKH7HUPLQDOORFDWHGLQ%DUQKDUW7H[DVRQODQGOHDVHGRUFRQWUROOHGE\0DDOWDQG
6HTXLWXU GHVFULEHGDV³&XVWRPHU´ ZDVHQJDJHGLQWKHEXVLQHVVRIWUDQVSRUWDWLRQDQGPDUNHWLQJ
RIFUXGHRLODQGRWKHUOLTXLGK\GURFDUERQSURGXFWVRZQHGRUFRQWUROOHGE\6HTXLWXU KHUHLQDIWHU
³RLO´ $PRQJRWKHUFRQWUDFWXDOGXWLHVWKH$JUHHPHQWSURYLGHGWKDW0DDOWZRXOGSURYLGHWKH
ODERUVXSHUYLVLRQDQGPDWHULDOVQHFHVVDU\WRGHOLYHUKDQGOHPHDVXUHDQGUHGHOLYHU KHUHLQDIWHU
³WUDQVORDG´ WKHRLOWR6HTXLWXURUWR6HTXLWXU¶VWKLUGSDUW\FXVWRPHUV6HTXLWXUZRXOGKDYHWKH
H[FOXVLYHULJKWVWRXVHWKH7HUPLQDOIRUWUDQVORDGLQJRLO


Ϯ

7KH7HUPLQDO¶VDGGUHVVLVORFDWHGDW:+Z\%DUQKDUW,ULRQ&RXQW\7H[DVDQGLVPRUHVSHFLILFDOO\
GHVFULEHGLQWKH$JUHHPHQWLQ([KLELW$WKHUHWR

ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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7KH$JUHHPHQWFRQWHPSODWHGWZRPHWKRGVRIGHOLYHU\RIRLOWRWKH7HUPLQDOE\

HLWKHUWUXFNRUSLSHOLQH5HJDUGOHVVRIWKHPHWKRGRIGHOLYHU\XSRQUHFHLSW0DDOWZRXOGWKHQ
WUDQVORDGWKHRLOLQWRUDLOFDUVWR6HTXLWXURU6HTXLWXU¶VWKLUGSDUW\FXVWRPHUV,QRUGHUWRIDFLOLWDWH
WKH WUDQVORDGLQJ LQWR UDLOFDUV RI RLO WKDW ZDV GHOLYHUHG E\ WUXFN 6HTXLWXU DW LWV VROH FRVW DQG
VLJQLILFDQWH[SHQVHLQVWDOOHGHTXLSPHQWDQGIDFLOLWLHVDWWKH7HUPLQDOZKLFKZDVGHVFULEHGLQWKH
$JUHHPHQWDVWKH³3KDVH,3URMHFW´6HTXLWXUPDGHWKLVLQYHVWPHQWDQGLQFXUUHGWKHVHFRVWVLQ
UHOLDQFHRQ9LVWD¶VDQG0DDOW¶VSURPLVHVWKDWWKHUHZRXOGEHKDYHVXIILFLHQWWUDLQVUDLOFDUVDQG
RWKHU PHDQV WR WUDQVSRUW WKH FUXGH RLO YLD UDLO DV UHIHUHQFHGLQ WKH $JUHHPHQW $GGLWLRQDOO\ LI
6HTXLWXUHOHFWHGWRGRVRLWFRXOGDOVRLQVWDOODWLWVVROHFRVWDQGH[SHQVHHTXLSPHQWDQGIDFLOLWLHV
DW WKH 7HUPLQDO IRU WUDQVORDGLQJ RLO LQWR UDLOFDUV IURP SLSHOLQHV YHUVXV WUXFNV  ZKLFK ZDV
GHVFULEHGLQWKH$JUHHPHQWDVWKH³3KDVH,,3URMHFW´


6LJQLILFDQWO\DVWRWKHHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGE\6HTXLWXU FROOHFWLYHO\

³&XVWRPHU7HUPLQDO0RGLILFDWLRQV´ LQFRQQHFWLRQZLWKWKHHLWKHUWKH3KDVH,3URMHFWRUWKH3KDVH
,,3URMHFW0DDOWDJUHHGLQWKH$JUHHPHQWWKDW³WLWOHWRWKHHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGE\RU
DWWKHGLUHFWLRQRI>6HTXLWXU@LQFRQQHFWLRQZLWKD&XVWRPHU7HUPLQDO0RGLILFDWLRQVKDOOUHPDLQ
ZLWKDQGEHYHVWHGLQ>6HTXLWXU@´6HH$JUHHPHQW7KHRQO\H[FHSWLRQWR6HTXLWXU¶VWLWOH
DQGRZQHUVKLSWRWKH&XVWRPHU7HUPLQDO0RGLILFDWLRQVWKDWLWPD\KDYHLQVWDOOHGRUGLUHFWHGDW
LWVRZQFRVWDQGH[SHQVHZDV³DQ\DGGLWLRQDOUDLOWUDFNVWKDWPD\>KDYHEHHQ@LQVWDOOHG´ZKLFK
DGGLWLRQDOWUDFNV¶RZQHUVKLSLIVRLQVWDOOHGZRXOGEHWUDQVIHUUHGWR0DDOWDIWHUWKHH[SLUDWLRQRI
WKH$JUHHPHQW¶VWHUPVXEMHFWWRFHUWDLQULJKWVRI6HTXLWXU6HH$JUHHPHQW


,QYHU\JHQHUDOWHUPVDQGVXEMHFWWRQXPHURXVWHUPVDQGFRQGLWLRQVLQH[FKDQJH

IRU0DDOW¶VRSHUDWLRQRIWKH7HUPLQDODQGLWVWUDQVORDGLQJRIRLOH[FOXVLYHO\IRU6HTXLWXUIXUWKHU
ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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FRQGLWLRQHGXSRQWKHRFFXUUHQFHRIWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWH0DDOWZRXOG
EHSDLGDWOHDVWDPLQLPXPSD\PHQW WKH³6KRUWIDOO3D\PHQW´ GHSHQGLQJRQWKHDPRXQWRIRLO
DFWXDOO\WUDQVORDGHGWKURXJKWKH7HUPLQDO6HH$JUHHPHQW


$Q\REOLJDWLRQIRU6HTXLWXUWRSD\WKH6KRUWIDOO3D\PHQWKRZHYHUZDVH[SUHVVO\

PDGHVXEMHFWWR³WKHWHUPVRIWKLV$JUHHPHQWLQFOXGLQJ)RUFH0DMHXUH´6HH$JUHHPHQW
7KH$JUHHPHQWFRXOGQRWKDYHEHHQFOHDUHUZKHQLWSURYLGHGDVIROORZV³7KHUHVKDOOEHQR
6KRUWIDOO3D\PHQWGXHDQGRZLQJIRUWKH6KRUWIDOOWRWKHH[WHQWFDXVHGRUFRQWULEXWHGWRE\)RUFH
0DMHXUHRUGXHWRVXFK7HUPLQDO2ZQHU>0DDOW@EUHDFK´6HH$JUHHPHQW D 


$GGLWLRQDOO\ QR SD\PHQW ZRXOG EH GXH XQGHU WKH $JUHHPHQW LQFOXGLQJ DQ\

6KRUWIDOO3D\PHQWXQWLO³DIWHUWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWH´6HH$JUHHPHQW
7KH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHZDVGHILQHGDV³WKHGDWHWKDWWKH7HUPLQDOLV
IXOO\RSHUDWLRQDOWRHQDEOHWKHSHUIRUPDQFHDQGUHFHLSWRIWKH6HUYLFHVDQGDQ\DQGDOO5HJXODWRU\
$SSURYDOV IRU WKH 6HUYLFHV KDYH EHHQ REWDLQHG LQ HDFK FDVH DV UHDVRQDEO\ GHWHUPLQHG E\
&XVWRPHU>6HTXLWXU@DQGDVVXFKGDWHLVHYLGHQFHGE\DZULWWHQQRWLFHVHQWE\&XVWRPHU>6HTXLWXU@
WR7HUPLQDO2ZQHU>0DDOW@´6HH$JUHHPHQW


,PSRUWDQWO\LQWKHHYHQWRID)RUFH0DMHXUHDQ\REOLJDWLRQRI6HTXLWXUWRPDNH

SD\PHQWVWR0DDOWRQO\H[LVWHGIRURLO³DFWXDOO\7KURXJKSXWDWWKH7HUPLQDO´6HH$JUHHPHQW
7KHWHUP³7KURXJKSXW´ZDVGHILQHGDV³WKHGHOLYHU\RI3URGXFW>RLO@IURPWUXFNVRUSLSHOLQH
LQWR WKH 7HUPLQDO RQ EHKDOI RI &XVWRPHU >6HTXLWXU@ RU &XVWRPHU¶V >6HTXLWXU¶V@ WKLUGSDUW\
FXVWRPHUV´  6HH $JUHHPHQW    6XEMHFW WR WKH WHUPV RI WKH $JUHHPHQW 6HTXLWXU ZDV RQO\
REOLJDWHGWRSD\0DDOWDWKURXJKSXWIHHRISHU%DUUHOIRU3URGXFW7KURXJKSXWWKURXJKWKH
7HUPLQDO6HH$JUHHPHQW³3URGXFW7KURXJKSXW´ZDVWKHPHWHUHGTXDQWLW\RIRLODFWXDOO\
ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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GHOLYHUHGLQWRWKH7HUPLQDODQGWUDQVORDGHGE\0DDOWLQWRUDLOFDUV6HH$JUHHPHQW$UW1RRLO
ZDVHYHUDFWXDOO\7KURXJKSXWDWWKH7HUPLQDO


7KH$JUHHPHQWGHILQHGERWK³)RUFH0DMHXUH(YHQW´DQG³)RUFH0DMHXUH´WRPHDQ

³DQ\FDXVHQRWZLWKLQWKHUHDVRQDEOHFRQWURORID3DUW\FODLPLQJVXVSHQVLRQDQGWKDWFRXOGQRW
KDYHEHHQDYRLGHGRURYHUFRPHE\WKHH[HUFLVHRIGXHGLOLJHQFHE\VXFK3DUW\´ZKLFKLQFOXGHGD
OHQJWK\OLVWRIYDULRXVHYHQWVDQGRFFXUUHQFHV,QFOXGHGLQWKHOLVWRIHYHQWVDQGRFFXUUHQFHVZDV
³WKH XQDYDLODELOLW\ LQWHUUXSWLRQ GHOD\ RU FXUWDLOPHQW RI 3URGXFW WUDQVSRUWDWLRQ VHUYLFHV´ DQG D
FDWFKDOO IRU ³DQ\ RWKHU FDXVH RU FDXVHV EH\RQG WKH UHDVRQDEOH FRQWURO RI WKH 3DUW\ FODLPLQJ
VXVSHQVLRQ ZKHWKHU VLPLODU RU QRW WR WKRVH OLVWHG´  6HH $JUHHPHQW    ,I HLWKHU SDUW\
GHWHUPLQHGLWZDVQHFHVVDU\WRGHFODUHD)RUFH0DMHXUH(YHQWQRWLFHZDVUHTXLUHGILUVWE\SKRQH
RUHPDLODQGWKHQE\PDLORURYHUQLJKWFDUULHU6HH$JUHHPHQW


$WQRSRLQWLQWLPHLQFOXGLQJEHWZHHQ$XJXVWDQG'HFHPEHUGLG

6HTXLWXUHYHUVHQGZULWWHQQRWLFHWR0DDOWWKDWWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHKDG
RFFXUUHG


$WQRSRLQWLQWLPHLQFOXGLQJEHWZHHQ$XJXVWDQG'HFHPEHUZDV

RLO³DFWXDOO\7KURXJKSXWDWWKH´7HUPLQDO
'HVSLWH 9LVWD DQG 0DDOW¶V SURPLVHV WR 6HTXLWXU WKDW 6HTXLWXU ZRXOG EH DEOH WR
VHFXUHVXIILFLHQWQXPEHUVRIWUDLQVDQGUDLOFDUVDQGDWDUHDOO\JRRGUDWHDQG9LVWD¶VDQG0DDOW¶V
LQWURGXFWLRQWR6HTXLWXURI9LVWD¶VDQG0DDOW¶VDJHQWVZKRZHUHVHOISURIHVVHG³UDLOFDUJX\V´LW
EHFDPHREYLRXVWKDWVDLGSURPLVHVZHUHIDOVH6SHFLILFDOO\VXIILFLHQWWUDLQVUDLOFDUVDQGRWKHU
PHDQVRIWUDQVSRUWLQJFUXGHRLOYLDUDLOZHUHQRWUHDGLO\DYDLODEOHWR6HTXLWXU,QIDFWWKHUHEHFDPH
DQXQDYDLODELOLW\LQWHUUXSWLRQGHOD\RUFXUWDLOPHQWRIRLOWUDQVSRUWDWLRQVHUYLFHVWKDWZHUHEH\RQG
ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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WKHFRQWURORI6HTXLWXU7KHVHFLUFXPVWDQFHVZHUHQRWIRUHVHHDEOHWR6HTXLWXUDQGDPRXQWHGWRD
)RUFH0DMHXUHHYHQWDVGHVFULEHGLQWKH7HUPLQDO6HUYLFHV$JUHHPHQW


2Q'HFHPEHULQDFFRUGDQFHZLWKWKHWHUPVRIWKH$JUHHPHQW6HTXLWXU

VHQWZULWWHQQRWLFHWR0DDOWE\HPDLODQG)HG([WKDW6HTXLWXUKDGGHFODUHGDQH[LVWLQJ³)RUFH
0DMHXUH´XQGHUWKH$JUHHPHQWEHFDXVHRIWKH³XQDYDLODELOLW\LQWHUUXSWLRQGHOD\RUFXUWDLOPHQW
RIUDLOWUDQVSRUWDWLRQVHUYLFHV´IRUWKHRLO³GHVSLWHFRQWLQXHGHIIRUWVWRSURFXUHVXFKVHUYLFHV´
0RUHVSHFLILFDOO\D)RUFH0DMHXUHHYHQWRFFXUUHGEHFDXVHFUXGHRLOWUDQVSRUWDWLRQVHUYLFH HJ
UDLOVHUYLFHDQGFDSDFLW\ WRDOORZIRU6HTXLWXU¶VXVHRIWKH7HUPLQDOIRUWKHLQWHQGHGSXUSRVHVRI
WKH$JUHHPHQWZDVQRWDYDLODEOHGHVSLWHGLOLJHQWHIIRUWVWRSURFXUHVXFKVHUYLFHDQGFDSDFLW\DQG
VXFKHYHQWRI)RUFH0DMHXUHZDVQRWZLWKLQWKHUHDVRQDEOHFRQWURORI6HTXLWXU7KHZULWWHQQRWLFH
DOVR QRWHG WKDW 6HTXLWXU DQWLFLSDWHG WKDW WKH )RUFH 0DMHXUH HYHQW ZRXOG ³FRQWLQXH IRU WKH
IRUHVHHDEOHIXWXUH´


2Q-DQXDU\6HTXLWXUUHFHLYHGDQLQYRLFHIURP0DDOWGDWHG-DQXDU\

IRUZKLFKZDVSUHVXPDEO\IRUDQDOOHJHG6KRUWIDOO3D\PHQW


2Q -DQXDU\   6HTXLWXU VHQW ZULWWHQ QRWLFH WR 0DDOW UHVSRQGLQJ WR WKH

-DQXDU\LQYRLFHGLVSXWLQJWKDWVXFKDPRXQWZDVRZHGEHFDXVHERWKWKH)RUFH0DMHXUH
HYHQW KDG RFFXUUHG DQG UHPDLQHG FRQWLQXLQJ DQG DOVR EHFDXVH DV QRWHG DERYH WKH 7HUPLQDO
2SHUDWLRQV&RPPHQFHPHQW'DWHKDGQRWEHHQUHDFKHGSHUWKHWHUPVRIWKH$JUHHPHQW6HTXLWXU
DOVRLQGLFDWHGWKDWLWZRXOGLQIRUP0DDOWRI³DQ\FKDQJHVRUGHYHORSPHQWVLQWKHVWDWXVRIWKH
([LVWLQJ)RUFH0DMHXUH´


2Q)HEUXDU\6HTXLWXUVHQWZULWWHQQRWLFHWR0DDOWE\HPDLODQG)HG([WKDW

WKHGHFODUHG)RUFH0DMHXUHKDGFRQWLQXHGIRUVL[W\GD\VGHVSLWH6HTXLWXU¶VFRQWLQXHGHIIRUWVWR
ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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SURFXUHVXFKVHUYLFHV$FFRUGLQJO\6HTXLWXUQRWLILHG0DDOWRI6HTXLWXU¶VULJKWWRWHUPLQDWHWKH
$JUHHPHQW 6SHFLILFDOO\ 6HTXLWXU UHOLHG RQ WKH ³7HUPLQDWLRQ IRU ([WHQGHG )RUFH 0DMHXUH´
SURYLVLRQLQWKH$JUHHPHQWZKLFKSURYLGHVLQSHUWLQHQWSDUWWKDW³>E@\ZULWWHQQRWLFHWRWKHRWKHU
3DUW\D3DUW\VKDOOKDYHWKHULJKWWRWHUPLQDWHWKLV$JUHHPHQWSULRUWRWKHHQGRIWKH7HUPLIWKH
3DUWLHVDUHXQDEOHWRIXOILOOWKHSXUSRVHVRIWKLV$JUHHPHQWGXHWR)RUFH0DMHXUHIRUDSHULRGHTXDO
WRRUJUHDWHUWKDQ D   FRQVHFXWLYH'D\V´6HH$JUHHPHQW7KH)HEUXDU\QRWLFH
DOVR QRWHG WKDW 6HTXLWXU ZRXOG EH FRQWDFWLQJ 0DDOW WR GLVFXVV DQG FRRUGLQDWH WKH UHPRYDO RI
6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGDWWKH7HUPLQDO &XVWRPHU7HUPLQDO0RGLILFDWLRQV 
6HH$JUHHPHQWDQG GHVFULELQJXSRQWHUPLQDWLRQRIWKH$JUHHPHQW6HTXLWXU¶V³ULJKW
RIDFFHVVRYHURQDQGDFURVV´WKHODQGVXSRQZKLFKWKH7HUPLQDOZDVORFDWHGIRU³SXUSRVHVRI
HQIRUFLQJ´ 6HTXLWXU¶V ³ULJKWV XQGHU WKLV $JUHHPHQW´ WR UHPRYH WKH &XVWRPHU 7HUPLQDO
0RGLILFDWLRQV DQG DOVR DFNQRZOHGJLQJ 6HTXLWXU¶V XQGLVSXWHG ³WLWOH WR DQG RZQHUVKLS RI´ VXFK
&XVWRPHU7HUPLQDO0RGLILFDWLRQV 


1RWDEO\DVWR6HTXLWXU¶VQRWLFHRI7HUPLQDWLRQIRU([WHQGHG)RUFH0DMHXUHWKH

$JUHHPHQWIXUWKHUSURYLGHGWKDW³>I@ROORZLQJWKHJLYLQJRIVXFKQRWLFHQHLWKHU3DUW\VKDOOKDYH
DQ\IXUWKHUREOLJDWLRQVWRWKHRWKHU3DUW\XQGHUWKLV$JUHHPHQW LQFOXGLQJEXWQRWOLPLWHGWRZLWK
UHVSHFW WR WKH 0LQLPXP 9ROXPH &RPPLWPHQW ´ ZKLFK LQFOXGHG DQ\ REOLJDWLRQ WR SD\ DQ\
6KRUWIDOO3D\PHQW7KURXJKSXW)HHRUDQ\RWKHUIHHRUSD\PHQW6HH$JUHHPHQWDQG



2QRUDERXW)HEUXDU\DQDWWRUQH\IRU0DDOWVHQWDOHWWHUGDWHG)HEUXDU\

WR6HTXLWXUZKLFKGLVSXWHGWKDWWKH)RUFH0DMHXUHHYHQWKDGRFFXUUHGEXWZLWKRXWDQ\
UHIHUHQFHWRHYLGHQFHWRWKHFRQWUDU\DQGRQO\DFRQFOXVRU\XQIRXQGHGDVVHUWLRQRISUHWH[W7KH
ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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OHWWHUDOVRLQFOXGHGDFRS\RIWKH2ULJLQDO3HWLWLRQILOHGLQWKLVFDVHE\0DDOWRQ)HEUXDU\
DWSP6LJQLILFDQWO\WKHOHWWHUDOVRVWDWHGWKDW³0DDOWZLOOQRWDOORZ\RXUFRPSDQ\DFFHVVWR
WKH%DUQKDUWSURSHUW\>7HUPLQDO@WRUHPRYHHTXLSPHQWRURWKHUZLVH´DQGWKDW³>D@Q\DWWHPSWWR
DFFHVV WKH SURSHUW\ ZLOO EH FRQVLGHUHG D WUHVSDVV´  1RWDEO\ DEVHQW IURP WKH OHWWHU ZDV DQ\
UHIHUHQFHWRDQ\WHUPVLQWKH$JUHHPHQWRUOHJDODXWKRULW\WKDWSHUPLWWHG0DDOWWRUHIXVH6HTXLWXU
DFFHVVWRWKHSURSHUW\WRUHWULHYH6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVRUWKDWVXJJHVWHG6HTXLWXU¶V
XQGLVSXWHG ³ULJKW RI DFFHVV RYHU RQ DQG DFURVV´ WKH SURSHUW\ RU 7HUPLQDO  IRU ³SXUSRVHV RI
HQIRUFLQJ´6HTXLWXU¶V³ULJKWVXQGHUWKLV$JUHHPHQW´LQFOXGLQJUHPRYLQJDQGUHWULHYLQJ6HTXLWXU¶V
HTXLSPHQWDQGIDFLOLWLHVKDGEHHQWHUPLQDWHG6HH$JUHHPHQW


2Q )HEUXDU\   6HTXLWXU¶V DWWRUQH\ VHQW D OHWWHU WR 0DDOW¶V DWWRUQH\

UHVSRQGLQJWRWKH)HEUXDU\OHWWHUQRWHGDERYH,QWKHOHWWHU6HTXLWXU¶VDWWRUQH\UHLWHUDWHG
WKDW 6HTXLWXU KDG SURSHUO\ WHUPLQDWHG WKH $JUHHPHQW  0RVW VLJQLILFDQWO\ KRZHYHU WKH OHWWHU
H[SODLQHG WKDW HDUOLHU RQ )HEUXDU\   6HTXLWXU KDG OHDUQHG WKDW LWV HTXLSPHQW KDG
ZURQJIXOO\EHHQUHPRYHGVWROHQDQGPLVDSSURSULDWHGIURPWKH7HUPLQDOE\0DDOWZLWKRXWQRWLFH
RU ZDUQLQJ  6HTXLWXU OHDUQHG WKDW LWV HTXLSPHQW DQG IDFLOLWLHV ZHUH UHPRYHG WR D ORFDWLRQ
DSSUR[LPDWHO\PLOHVDZD\IURPWKH7HUPLQDODQGRQUHDOSURSHUW\WKDW6HTXLWXUGRHVQRWKDYH
DQH[SUHVVULJKWRIDFFHVVOLNHLWGRHVZLWKUHVSHFWWRWKH7HUPLQDOSHUWKHWHUPVRIWKH$JUHHPHQW
7KHOHWWHUDOVRGHPDQGHGWKDW6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVEHUHWXUQHGWR6HTXLWXUE\QR
ODWHU WKDQ )HEUXDU\   DW  SP  'HVSLWH 6HTXLWXU¶V OHWWHU DQG GHPDQG 0DDOW QHYHU
UHVSRQGHGQRUUHWXUQHG6HTXLWXU¶VHTXLSPHQW$QG0DDOWKDVRWKHUZLVHIDLOHGDQGUHIXVHGWRKRQRU
LWVREOLJDWLRQVXQGHUWKH$JUHHPHQWZLWKUHVSHFWWR6HTXLWXU¶VULJKWVDQGDFFHVVWRLWVHTXLSPHQW
DQGIDFLOLWLHVDQGDOORWKHUULJKWVWKDW6HTXLWXUKDVXQGHUWKH$JUHHPHQW
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6HTXLWXU¶V HTXLSPHQW DQG IDFLOLWLHV ZURQJIXOO\ UHPRYHG VWROHQ DQG

PLVDSSURSULDWHGE\0DDOWLVYDOXHGDWDSSUR[LPDWHO\LQWKHDJJUHJDWHLIQRWPRUH
DQG LQFOXGHV QXPHURXV GHYLFHV FRPSRQHQWV DQG LWHPV %HFDXVH 6HTXLWXU GRHV QRW KDYH OHJDO
DFFHVVWR WKH SURSHUW\ ZKHUH 0DDOW KDVFXUUHQWO\UHORFDWHG6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHV
6HTXLWXUFDQQRWSURSHUO\VHFXUHDQGSURWHFWVXFKHTXLSPHQWDQGIDFLOLWLHVIURPGDPDJHFRUURVLRQ
YDQGDOLVPRUDVXEVHTXHQWWKHIWE\SHUVRQVRWKHUWKDQ0DDOW$GGLWLRQDOO\ZLWKRXWLPPHGLDWH
DFFHVVWRLWVHTXLSPHQWDQGIDFLOLWLHV6HTXLWXUFDQQRWUHWULHYHWKHHTXLSPHQWDQGIDFLOLWLHVDQGXVH
LW IRU RWKHU EXVLQHVV RSSRUWXQLWLHV VKRXOG WKH\ DULVH  6LPSO\ SXW WKH KDUP EHLQJ VXIIHUHG E\
0DDOW¶VZURQJIXOO\UHPRYLQJVWHDOLQJDQGPLVDSSURSULDWLQJ6HTXLWXU¶VHTXLSPHQWLVLUUHSDUDEOH
DQGLPPHDVXUDEOH
),567$0(1'('&2817(5&/$,06


3HU5XOH6HTXLWXUVHHNVQRQPRQHWDU\UHOLHILQFOXGLQJGHFODUDWRU\DQFLOODU\

DQGLQMXQFWLYH LQFOXGLQJSURKLELWLYHDQGPDQGDWRU\ UHOLHIDQGDGGLWLRQDOO\RULQWKHDOWHUQDWLYH
WRVXFKUHOLHIPRQHWDU\UHOLHIRIRYHU


6HTXLWXULQFRUSRUDWHVKHUHLQWKHIDFWVVHWIRUWKDERYH

Promissory Estoppel


9LVWDDQG0DDOWPDGHSURPLVHVWR6HTXLWXUH[SUHVVO\HLWKHURUDOO\RULQZULWLQJ

DQGRURULPSOLHGO\WKURXJK9LVWD¶VDQG0DDOW¶VFRQGXFWZKLFKLQFOXGHGWKHSURPLVHVWKDWWUDLQV
DQGUDLOFDUVZRXOGEHDYDLODEOHLQFOXGLQJDWDUHDVRQDEOHSULFHDWWKHULJKWWLPHDQGIRUWKHULJKW
WHUP  6HTXLWXU UHDVRQDEO\ UHOLHG RQ 9LVWD¶V DQG 0DDOW¶V SURPLVHV WR 6HTXLWXU¶V GHWULPHQW
6HTXLWXU¶VUHOLDQFHZDVIRUHVHHDEOHE\9LVWDDQG0DDOW,QMXVWLFHFDQEHDYRLGHGRQO\E\HQIRUFLQJ
9LVWD¶V DQG 0DDOW¶V SURPLVHV ,Q DGGLWLRQ RU LQ WKH DOWHUQDWLYH 6HTXLWXU KDV LQFXUUHG UHOLDQFH
ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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GDPDJHV GXH WR 9LVWD¶V DQG 0DDOW¶V SURPLVHV LQ DQ DPRXQW RYHU   6HTXLWXU VHHNV
UHFRYHU\RILWVGDPDJHVLQWHUHVWFRXUWFRVWVDQGDWWRUQH\¶VIHHV
Breach of Contract


6HTXLWXUDQG0DDOWHQWHUHGLQWRWKH$JUHHPHQW6HTXLWXUSURSHUO\WHUPLQDWHGWKH

$JUHHPHQW ZKLOH UHWDLQLQJ FHUWDLQ ULJKWV XQGHU WKH $JUHHPHQW  'HVSLWH WKH IRUHJRLQJ 0DDOW
EUHDFKHGWKH$JUHHPHQW0DDOW¶VEUHDFKKDVFDXVHG6HTXLWXULQMXU\
Declaratory Judgment


3XUVXDQWWR&KDSWHURIWKH7H[DV&LYLO3UDFWLFHDQG5HPHGLHV&RGHNQRZQDV

WKH 7H[DV 8QLIRUP 'HFODUDWRU\ -XGJPHQWV $FW KHUHDIWHU ³8'-$´  WKH SDUWLHV KDYH D GLVSXWH
DERXWWKHLUULJKWVDQGREOLJDWLRQVXQGHUWKH$JUHHPHQW6HTXLWXUVHHNVDGHFODUDWRU\MXGJPHQW
IURPWKLV&RXUWDVIROORZV
 1R7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHHYHURFFXUUHG
  2Q 'HFHPEHU   6HTXLWXUSURSHUO\VHQWQRWLFHRID)RUFH0DMHXUHDQGVXFK
)RUFH0DMHXUHH[LVWHG
 2Q)HEUXDU\6HTXLWXUSURSHUO\VHQWQRWLFHWHUPLQDWLQJWKH$JUHHPHQWEHFDXVH
D)RUFH0DMHXUHH[LVWHGIRUDWOHDVWVL[W\GD\V
 (IIHFWLYH)HEUXDU\WKH$JUHHPHQWZDVWHUPLQDWHGE\)RUFH0DMHXUH
 6HTXLWXUQHLWKHURZHVQRURZHGDSD\PHQWRIDQ\NLQGWR0DDOWXQGHUWKH$JUHHPHQW
 6HTXLWXUKDVWKHH[FOXVLYHULJKWDQGWLWOHWRWKHHTXLSPHQWDQGIDFLOLWLHVLWLQVWDOOHGDW
WKH 7HUPLQDO DQG WKDW 0DDOW ZURQJIXOO\ UHPRYHG VWROHQ DQG PLVDSSURSULDWHG VXFK
HTXLSPHQWDQGIDFLOLWLHVDQG

ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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 6HTXLWXUKDVWKHULJKWWRUHWULHYHLWVHTXLSPHQWDQGIDFLOLWLHVIURPDQ\ORFDWLRQZKHUH
0DDOWKDVSODFHGVXFKHTXLSPHQWDQGIDFLOLWLHV

Conversion


6HTXLWXU RZQV DQG KDV WKH ULJKW WR LPPHGLDWH SRVVHVVLRQ RI WKH HTXLSPHQW DQG

IDFLOLWLHVWKDWLWLQVWDOOHGDWWKH7HUPLQDO7KHHTXLSPHQWDQGIDFLOLWLHVDUHSHUVRQDOSURSHUW\0DDOW
ZURQJIXOO\ H[HUFLVHG GRPLQLRQ DQG FRQWURO RI VXFK SURSHUW\ E\ UHIXVLQJ WR DOORZ 6HTXLWXU WR
UHWULHYHVXFKSURSHUW\IURPWKH7HUPLQDOE\ZURQJIXOO\UHPRYLQJVWHDOLQJDQGPLVDSSURSULDWLQJ
6HTXLWXU¶VSURSHUW\DQGSODFLQJLWDWDORFDWLRQDSSUR[LPDWHO\PLOHVIURPWKH7HUPLQDODQGE\
UHIXVLQJ WR UHWXUQ 6HTXLWXU¶V SURSHUW\ WR WKH 7HUPLQDO XSRQ UHPDQG RU RWKHUZLVH FRQWLQXLQJ WR
UHIXVH6HTXLWXU¶VDFFHVVWRLWVSURSHUW\$VDUHVXOWRI0DDOW¶VDFWVDQGRURPLVVLRQV6HTXLWXUKDV
VXIIHUHGLQMXU\
5(/,()5(48(67('


:+(5()25( 35(0,6(6 &216,'(5(' 'HIHQGDQW&RXQWHU3ODLQWLII7KLUG3DUW\

3ODLQWLIIV6(48,7853(50,$1//&IXUWKHUUHTXHVWVWKDW3ODLQWLII0DDOWUHFRYHUQRWKLQJE\
LWVVXLWWKDW6(48,7853(50,$1//&UHFRYHUDQGREWDLQIURP0DDOWWKHGHFODUDWRU\UHOLHI
VRXJKWDERYHWKDW6(48,7853(50,$1//&UHFRYHUDQGREWDLQIURP0DDOWDQG9LVWDMRLQWO\
DQGVHYHUDOO\DOOGDPDJHVFRXUWFRVWVH[SHQVHVDQGUHDVRQDEOHDQGQHFHVVDU\ DQGRUHTXLWDEOH
DQG MXVW SHU 8'-$  DWWRUQH\¶V IHHV DJDLQVW 0DDOW DQG 9LVWD DV QRWHG DERYH SXUVXDQW WR WKH
SUHYDLOLQJSDUW\FODXVHLQWKHVXEMHFW$JUHHPHQW&KDSWHUVDQGRIWKH7H[DV&LYLO3UDFWLFH
DQG5HPHGLHV&RGHDQGWKDW6(48,7853(50,$1//&KDYHVXFKRWKHUDQGIXUWKHUUHOLHIWR
ZKLFKLWLVHQWLWOHGZKHWKHUDWODZRULQHTXLW\
ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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5HVSHFWIXOO\VXEPLWWHG












+229(56/29$&(.//3
%\V0DWWKHZ$.RUQKDXVHU
0DWWKHZ$.RUQKDXVHU
6WDWH%DU1R
'\ODQ%5XVVHOO
6WDWH%DU1R
*DOOHULD7RZHU,,
:HVWKHLPHU6XLWH
+RXVWRQ7H[DV
7HOHSKRQH
)DFVLPLOH
NRUQKDXVHU#KRRYHUVORYDFHNFRP
UXVVHOO#KRRYHUVORYDFHNFRP


$77251(<6)25
'()(1'$17&2817(53/$,17,))
6(48,7853(50,$1//&
and



*266(77+$55,621
0,//,&$1 67,3$129,&3&

6WDWH%DU1R
*DOOHULD7RZHU,,
6.RHQLJKHLP6WUHHW
6DQ$QJHOR7H[DV
7HOHSKRQH
)DFVLPLOH
SDXOV#JKW[ODZFRP

&2&2816(/)25
'()(1'$17&2817(53/$,17,))
6(48,7853(50,$1//&



ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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&(57,),&$7(2)6(59,&(


,KHUHE\FHUWLI\WKDWRQWKLVWKHWKGD\RI6HSWHPEHUDWUXHDQGFRUUHFWFRS\RIWKH
IRUHJRLQJGRFXPHQWZDVVHUYHGYLDHVHUYLFHWRDOOFRXQVHORIUHFRUGDVIROORZV

-DPHV/DQWHU

-$0(6/$17(53&

1:DOQXW&UHHN6XLWH

0DQVILHOG7H[DV


3DXO2:LFNHV

:,&.(6/$:3//&

7HQQ\VRQ3DUNZD\6XLWH

3ODQR7H[DV

6DPXHO6$OOHQ

-$&.621:$/.(5

:HVW7ZRKLJ$YHQXH6XLWH&
6DQ$QJHOR7H[DV


















V0DWWKHZ$.RUQKDXVHU







0DWWKHZ$.RUQKDXVHU

ϭϳϭϰϴϬͬϬϬϬϬϮͬϬϭϯϰϵϰϲϮ͘Kyϭ
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6KLUOH\*UDKDP0LOHV
'LVWULFW&OHUN
,ULRQ&RXQW\7H[DV

$VKOH\0DVWHUV
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6KLUOH\*UDKDP0LOHV
'LVWULFW&OHUN
,ULRQ&RXQW\7H[DV

$VKOH\0DVWHUV

1R


















0$$/7/3

,17+(',675,&7&2857


3ODLQWLII



YV





6(48,7853(50,$1//&


,5,21&2817<7(;$6
'HIHQGDQW

YV


9,67$35233$176$1'
/2*,67,&6,1&



7KLUG3DUW\'HIHQGDQW

67-8',&,$/',675,&7


7+,5'3$57<'()(1'$17 6$16:(5

12:&20(67KLUG3DUW\'HIHQGDQW9LVWD3URSSDQWVDQG/RJLVWLFV,QF 9LVWD DQG
DQVZHUVWKH7KLUG3DUW\3HWLWLRQRI6HTXLWXU3HUPLDQ//& 6HTXLWXU DVIROORZV

*(1(5$/'(1,$/


7KLUG3DUW\'HIHQGDQW9LVWDJHQHUDOO\GHQLHVWKHDOOHJDWLRQVLQWKH7KLUG

3DUW\3HWLWLRQDQGGHPDQGVVWULFWSURRIRIWKHPDWWULDO
$)),50$7,9('()(16(6


7KLUG3DUW\'HIHQGDQW9LVWDZRXOGDIILUPDWLYHO\VKRZWKDW6HTXLWXU VFODLPV

IDLOEHFDXVH6HTXLWXUFRPSODLQVDERXWDPDWWHUWKDWLQYROYHGDWUDQVDFWLRQJRYHUQHGE\WKH
WHUPVRIDQH[SUHVVFRQWUDFW


7KLUG3DUW\'HIHQGDQW9LVWDZRXOGDIILUPDWLYHO\VKRZWKDW6HTXLWXU VFODLPV

IDLOLQZKROHRULQSDUWEHFDXVHKHIDLOHGWRUHDVRQDEO\PLWLJDWHLWVGDPDJHV
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7KLUG3DUW\'HIHQGDQW9LVWDJLYHVQRWLFHSXUVXDQWWR5XOHRIWKH7H[DV

5XOHVRI&LYLO3URFHGXUHWKDWDQ\GRFXPHQWVSURGXFHGE\6HTXLWXULQUHVSRQVHWRZULWWHQ
GLVFRYHU\PD\EHXVHGE\7KLUG3DUW\'HIHQGDQW9LVWDDVHYLGHQFHLQSUHWULDODQGWULDORI
WKLVFDVH
35$<(5
:+(5()25(7KLUG3DUW\'HIHQGDQW9LVWD3URSSDQWVDQG/RJLVWLFV,QFUHVSHFWIXOO\
SUD\VWKDW6HTXLWXUWDNHQRWKLQJE\UHDVRQRIWKLVVXLWWKDWLWEHGLVPLVVHGZLWKLWVFRVWV
DQG WKDW LW KDYH VXFK RWKHU DQG IXUWKHU UHOLHI ERWK JHQHUDO DQG VSHFLDO WR ZKLFK KH LV
HQWLWOHG



7+,5'3$57<'()(1'$179,67$ 625,*,1$/$16:(5

3$*(
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5HVSHFWIXOO\VXEPLWWHG

%\V3DXO2:LFNHV

-DPHV/DQWHU
6WDWH%DU1R
-$0(6/$17(53&
1:DOQXW&UHHN6WH
0DQVILHOG7H[DV
 
 )$;
MLPODQWHU#ODQWHUODZFRP





3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\6WH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP

$77251(<6)25
3/$,17,))0$$/7/3$1'
7+,5'3$57<'()(1'$17
9,67$35233$176$1'/2*,67,&6,1&



&(57,),&$7(2)6(59,&(

,KHUHE\FHUWLI\WKDWDWUXHDQGFRUUHFWFRS\RIWKHIRUHJRLQJZDVVHUYHGWKURXJKWKH&RXUW V
HOHFWURQLFILOLQJVHUYLFHRQWKH2FWREHUXSRQ
0DWWKHZ$.RUQKDXVHU
'\ODQ%5XVVHOO
+229(56/29$&(.//3
:HVWKHLPHU6WH
+RXVWRQ7;


3DXO'6WLSDQRYLF
*266(77+$55,6210,//,&$1 67,3$129,&
6.RHQLJKHLP6WUHHW
6DQ$QJHOR7H[DV
V3DXO2:LFNHV






7+,5'3$57<'()(1'$179,67$ 625,*,1$/$16:(5

3$*(
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&$86(12&9

0$$/7/3

3ODLQWLII





Y

6(48,7853(50,$1//&

'HIHQGDQWV



&20(6












,17+(',675,&7&28572)



,5,21&2817<7(;$6


67-8',&,$/',675,&7

6(48,7853(50,$1//&¶6
6(&21'$0(1'('&2817(5&/$,06
$1'25,*,1$/7+,5'3$57<&/$,06

12: 'HIHQGDQW&RXQWHU3ODLQWLII7KLUG3DUW\ 3ODLQWLII

6(48,785

3(50,$1//& ³6HTXLWXU´ LQWKHDERYHVW\OHGDQGQXPEHUHGFDXVHDQGILOHWKLVLWV6HFRQG
$PHQGHG &RXQWHUFODLPV DQG 7KLUG3DUW\ &ODLPV DQG LQ VXSSRUW WKHUHRI ZRXOG VKRZ XQWR WKH
&RXUWDVIROORZV
3$57,(6


6HTXLWXUKDVDSSHDUHGKHUHLQDQGFDQEHVHUYHGWKURXJKLWVFRXQVHORIUHFRUG



9LVWD 3URSSDQWV DQG /RJLVWLFV ,QF ³9LVWD´  LV D 'HODZDUH FRUSRUDWLRQ ZLWK LWV

SULQFLSDOSODFHRIEXVLQHVVORFDWHGDW&DUH\6W)RUW:RUWK7H[DV9LVWDFDQEHVHUYHG
ZLWKSURFHVVWKURXJKLWV&(2*DU\+XPSKUH\VRULWV3UHVLGHQW0DUW\5REHUWVRQDV&DUH\
6W)RUW:RUWK7H[DVRUZKHUHYHU HOVHWKH\ PD\ EH IRXQG$OWHUQDWLYHO\9LVWDFDQ EH
VHUYHG ZLWK SURFHVV WKURXJK LWV UHJLVWHUHG DJHQW LQ 'HODZDUH ZKLFK LV &RUSRUDWLRQ 6HUYLFH
&RPSDQ\  /LWWOH )DOOV 'ULYH :LOPLQJWRQ 1HZ &DVWOH &RXQW\ 'HODZDUH 
$OWHUQDWLYHO\9LVWDFDQEHVHUYHGZLWKSURFHVVWKURXJKWKH7H[DV6HFUHWDU\RI6WDWHVLQFH9LVWD
KDVQRWGHVLJQDWHGDQDJHQWIRUVHUYLFHRISURFHVVLQ7H[DV7KH7H[DV6HFUHWDU\RI6WDWHPD\EH
{171480/00002/01375101.DOCX1}
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VHUYHGZLWKSURFHVVDW6HUYLFHRI3URFHVV32%R[$XVWLQ7H[DVWRIRUZDUG
FLWDWLRQ DQG WKLV SOHDGLQJ WR &(2 *DU\ +XPSKUH\V 9LVWD 3URSSDQWV DQG /RJLVWLFV ,QF 
&DUH\6W)RUW:RUWK7H[DV
)$&76,168332572)&2817(5&/$,067+,5'3$57<&/$,06


6HTXLWXU LV LQ WKH FUXGH RLO SURGXFWLRQ EXVLQHVV ZLWK D SULPDU\ IRFXV RI

DSSUR[LPDWHO\QHWDFUHVLQFOXGLQJ,ULRQ&RXQW\7H[DVDVSDUWRIWKH:ROIFDPS6KDOH,Q
DERXW0D\RILQIXUWKHUDQFHRILWVHIIRUWWRPRVWHIILFLHQWO\DQGFRVWHIIHFWLYHO\WUDQVSRUWWKH
FUXGH RLO SURGXFHG E\ 6HTXLWXU WR UHILQHULHV LQ VRXWKHDVW 7H[DV DQG /RXLVLDQD 6HTXLWXU ZDV
ORRNLQJWRREWDLQDFFHVVWRDWUDQVORDGLQJIDFLOLW\RUUDLOWHUPLQDOLQRUDURXQG,ULRQ&RXQW\7H[DV
7KHSXUSRVHRIREWDLQLQJDWUDQVORDGLQJIDFLOLW\ZRXOGEHWRWUDQVIHUFUXGHRLOWKDWLVGHOLYHUHGWR
WKHIDFLOLW\E\WUXFNVRUYLDSLSHOLQHLQWRWUDLQUDLOFDUVZKLFKLVDQHIILFLHQWFRVWHIIHFWLYHDQG
VDIHZD\WRWUDQVSRUWFUXGHRLOWRUHILQHULHVQHDUWKH/RXLVLDQD*XOI&RDVW


2Q 0D\   6HTXLWXU KDG LQLWLDO GLVFXVVLRQV ZLWK DQ HPSOR\HH RI 9LVWD RI

ZKLFKWKH3ODLQWLII0DDOW/3 ³0DDOW´ LVDQDIILOLDWHUHJDUGLQJDUDLOGHSRWWKDW0DDOWRZQHGLQ
%DUQKDUW 7H[DV WKDW FRXOG EH FRQYHUWHG LQWR WKH FUXGHE\UDLO WUDQVORDGLQJ IDFLOLW\ WKH
³7HUPLQDO´ WRZKLFK6HTXLWXUVRXJKWDFFHVV9LVWDKDGH[SHULHQFHHOVHZKHUHLQWKH3HUPLDQ%DVLQ
IRUWUDQVSRUWLQJIUDFVDQG DSURSSDQW YLDUDLOFDUDWVLPLODUIDFLOLWLHV9LVWDWROG6HTXLWXUWKDWWKH\
ZHUH UHFHLYLQJ LQTXLULHV IURP RWKHU FRPSDQLHV EXW WKDW WKH\ ZHUH PRUH LQWHUHVWHG LQ GRLQJ
EXVLQHVVZLWK6HTXLWXUEHFDXVHWKH\FRXOGRIIHUIXWXUHDGGLWLRQDOUHYHQXHVWUHDPV


'XULQJWKH0D\GLVFXVVLRQV6HTXLWXUPDGHLWFOHDUWKDWLWZDQWHGRQO\D

PRQWKWHUPRQWKH7HUPLQDOVHUYLFHVFRQWUDFWDVRSSRVHGWRWKHWZR\HDUWHUPWKDW9LVWDLQGLFDWHG
ZDV PRUH W\SLFDO  ,Q DGGLWLRQ WR D VKRUWHUWHUP FRQWUDFW 6HTXLWXU PDGH FOHDU WKDW LW ZDV
{171480/00002/01375101.DOCX1}
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IXQGDPHQWDO WR WKH YLDELOLW\ RI LWV XVH RI WKH SURSRVHG 7HUPLQDO WKDW ERWK LQGXVWU\DSSURYHG
UDLOFDUVDQGORFRPRWLYHV WUDLQHQJLQHV EHDYDLODEOHDWWKHULJKWWLPHDQGDWWKHULJKWSULFHLQOLJKW
RIWKHIOXFWXDWLQJSULFHRIFUXGHRLO$GGLWLRQDOO\FUXGHRLOEDUUHOVVROGLQWKH0LGODQG%DVLQZHUH
VHOOLQJDWDVWHHSGLVFRXQWWRWKRVHVROGRQWKH/RXLVLDQD*XOI&RDVW7KHUHIRUHLI6HTXLWXURULWV
GRZQVWUHDPRLOEX\HUVFRXOGVHOOEDUUHOVRIRLOIRUPRUHRQWKH/RXLVLDQD*XOI&RDVWOHVVWUDQVSRUW
FRVWVWKDQWKH\FRXOGVHOOEDUUHOVRIRLOIRULQ0LGODQGDGGLWLRQDOHDUQLQJVZRXOGEHDFKLHYHG


,QOLJKWRI6HTXLWXU¶VVSHFLILFUHTXLUHPHQWVIRUWKHSURSRVDORQ0D\-RQ

,QFH WKHQ6HQLRU 0DQDJHU RI /RJLVWLFV ZLWK 9LVWD LQWURGXFHG 6HTXLWXU WR -RQDV 6WUXWKHUV RI
)H1,;)6/DUDLOFDUOHDVHEURNHUZLWKZKRP6HTXLWXULQLWLDOO\GLVFXVVHGUHQWLQJUDLOFDUVWKURXJK
,QFHGHVFULEHG-RQDV6WUXWKHUVDV³WKHUDLOFDUJX\´ZKRKDG³EHHQDJUHDWSDUWQHUIRUPHLQWKH
SDVWZLWKRXUVDQGFDUV´,QFHVWDWHGWKDW6WUXWKHUVZRXOG³EHDEOHWRJHW\RXFDUVWKDW\RXQHHGIRU
\RXUIOHHW´DQG³DWDUHDOO\JRRGUDWH´,QFHDOVRQRWHGWKDW6WUXWKHUVZRXOG³EHPRUHLQWKHNQRZ
RQUHJXODWLRQVDQGH[DFWWLPLQJRQZKHQ>&3UDLOFDUV@DUHEHLQJSKDVHGRXWIRUWKH>'27
5UDLOFDUV@´


2Q0D\DQGLQDQLQWHUQDOHPDLODPRQJ9LVWDHPSOR\HHV,QFHRXWOLQHG

WKH WHUPV VRXJKW E\ 6HTXLWXU LQFOXGLQJ WR WUDQVORDG FUXGH RLO IURP >1RYHPEHU @  WR
'HFHPEHUIRUDERXWUDLOFDUVORDGHGSHUGD\ZLWKDPLQLPXPRIDSSUR[LPDWHO\
UDLOFDUV,QFHDOVRQRWHGWKDW6HTXLWXUZDVDOVR³>O@RRNLQJWRSODFHWDQNDJHRQRXUSURSHUW\IRU>D@
SLSHOLQHFRQQHFWLRQZLWK>D@ORQJWHUPOHDVH´&KULV)DYRUV%XVLQHVV'HYHORSPHQWRIILFHUZLWK
9LVWD ³)DYRUV´ DOVRLQGLFDWHGWKDW-XSLWHU0/3//& WKHSDUHQWRIDIILOLDWH-XSLWHU0DUNHWLQJ
7UDGLQJ//&  FROOHFWLYHO\³-XSLWHU ZDVDOVR³LQWHUHVWHGLQ´WKH7HUPLQDOEXWWKDW9LVWDKDG
GHFLGHGLWZDV³PRYLQJIRUZDUG´ZLWKWKHSURSRVHG7HUPLQDOVHUYLFHVFRQWUDFWZLWK6HTXLWXU
{171480/00002/01375101.DOCX1}
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2Q0D\LQDQRWKHULQWHUQDOHPDLODPRQJ9LVWDHPSOR\HHV,QFHFRPSDUHG

WKHSURSRVDOVRIERWK6HTXLWXUDQG-XSLWHUIRUXVHRIWKH%DUQKDUW7HUPLQDO,QFHQRWHGLQWKHHPDLO
WKDW6HTXLWXUKDG³QRUDLOH[SHULHQFH´DQGDOVRWKDW6HTXLWXUZDVZLOOLQJ³WRHQWHUWDLQ´9LVWDDV
WKHPDQDJHURILWVIOHHWRIUDLOFDUV6LJQLILFDQWO\,QFHRSHQHGWKHHPDLOQRWLQJWKDW8QLRQ3DFLILF
5DLOURDGLV³UHTXLULQJ'27FUXGHFDUVRQDOOQHZIUHLJKWTXRWHV´DQGWKDWVXFKFDUV³DUHQRW
DYDLODEOHXQWLO44RIWKLV\HDU´


2Q -XQH   6HTXLWXU DQG 9LVWD HQWHUHG LQWR D /HWWHU RI ,QWHQW ³/2,´ 

UHJDUGLQJWKHXVHRIWKH7HUPLQDO7KHLQLWLDOWHUPRIWKH/2,ZDVWKURXJK-XQHDQGZDV
H[WHQGHGE\ZULWWHQDPHQGPHQWVWR-XO\7KH/2,UHIOHFWHGWKHSDUWLHV¶LQWHQWWRHQWHU
LQWRD7HUPLQDO6HUYLFHV$JUHHPHQWIRUDWHUPRI6HSWHPEHUWR'HFHPEHU


2Q-XQH6HTXLWXUHPDLOHG)DYRUVUHJDUGLQJSURJUHVVEHLQJPDGHRQDGUDIW

RIWKHSURSRVHG7HUPLQDO6HUYLFHV$JUHHPHQWEHWZHHQ6HTXLWXUDQG9LVWD XOWLPDWHO\0DDOW DV
ZHOODV6HTXLWXU¶VSXUFKDVHRIHLJKWQHZWUDQVORDGHUVIRULQVWDOODWLRQDWWKH7HUPLQDODWDFRVWRI
RYHUDQGLWVHIIRUWVWRDGGUHVVUHJXODWRU\DQGVXUIDFHXVHLVVXHV


2Q-XQH6WUXWKHUVHPDLOHG,QFH0RUULVDQGRWKHUVDW9LVWDH[SODLQLQJWKDW

WKH³PDUNHWIRUVULJKWQRZLVXSZDUGVRIRQD\HDUOHDVH´6WUXWKHUVLQGLFDWHGWKDW
WKHROGHUUDLOFDUVPLJKWEHDEOHWREHUHWURILWWHGWRPHHWWKH'27VWDQGDUGVDQGDWD
ORZHU SULFH EXW WKHUH ZHUH VWLOO ³XQDQVZHUHG TXHVWLRQV´ IURP WKH $PHULFDQ $VVRFLDWLRQ RI
5DLOURDGV DQG WKH )HGHUDO 5DLOURDG $GPLQLVWUDWLRQ UHJDUGLQJ WKH SURSRVHG DWWHPSWHG DW
UHWURILWWLQJ


5HDOL]LQJWKDWWKHWUDLQEXVLQHVVZDVRQHWKDW6HTXLWXUZDVLQH[SHULHQFHGZLWKDQG

FRXOGQRWOHDUQRYHUQLJKW6HTXLWXUGHFLGHGWRVHHNDEXVLQHVVYHQWXUHZLWKDODUJHRLOWUDGHUZLWK
{171480/00002/01375101.DOCX1}
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DFFHVVWROHDVHGUDLOFDUV6HTXLWXUUHDFKHGRXWWRVHYHUDOFRPSDQLHVLQFOXGLQJEXWQRWOLPLWHGWR
6KHOODQG%3


2Q -XQH   )DYRUV HPDLOHG %UDGHQ 0HUULOO 93  &)2 RI 6HTXLWXU DQG

7UDYLV 0RUULV WKH &KLHI &RPPHUFLDO 2IILFHU RI -XSLWHU UHJDUGLQJ 9LVWD ZRUNLQJ ZLWK ERWK
6HTXLWXUDQG-XSLWHUUHJDUGLQJ³9LVWD¶V%DUQKDUWWHUPLQDO´)DYRUVLQWURGXFHG-XSLWHUWR6HTXLWXU
DQG)DYRUV¶FROOHDJXH,QFHGHVFULEHG-XSLWHUDVWKH³UHDOGHDODQGDSDUWQHUZKRFRXOGJHWLWGRQH´
)DYRUV ZHQW RQ WR LQTXLUH DV WR ZKHWKHU D FRQIHUHQFH FDOO VKRXOG EH VFKHGXOHG DPRQJ 9LVWD
6HTXLWXUDQG-XSLWHUWKDWGD\RUWKHIROORZLQJGD\$FRQIHUHQFHFDOOWRRNSODFHWKDWGD\DQG
6HTXLWXUZDVLQIRUPHGWKDW-XSLWHUKDGWUXFNLQJFDSDELOLWLHVDQGDOVRUHODWLRQVKLSVZLWKUDLOURDG
FRPSDQLHV ZKLFK DV QRWHG DERYH ZHUH UHTXLUHPHQWV IRU WKH SURSRVHG 7HUPLQDO WR EH YLDEOH
%UDGHQ0HUULOORI6HTXLWXUWKDQNHG)DYRUVDQG,QFHIRUWKHLQWURGXFWLRQWR-XSLWHU


2Q -XQH   )DYRUV HPDLOHG 7UDYLV 0RUULV UHJDUGLQJ FKDQJHV WR D GUDIW

WHUPLQDOVHUYLFHVDJUHHPHQWEHWZHHQ9LVWDDQG-XSLWHU)DYRUVVWDWHGWKDW³>Z@HFDQHDVLO\DPHQG
WKHFRQWUDFWWRLQFOXGH%DUQKDUWYROXPHLIWKH6HTXLW>X@URSSRUWXQLW\GRHVQ¶WSDQRXW´


6HTXLWXU LQLWLDOO\ VHOHFWHG 6KHOO DV D EXVLQHVV YHQWXUH SDUWQHU DQG SURFHHGHG LQ

RUGHULQJ WKH HTXLSPHQW WKDW ZDV QHHGHG WR EXLOG RXW WKH 7HUPLQDO LQFOXGLQJ WKH WUDQVORDGHUV
FRQWHPSODWHGXQGHUWKHRULJLQDO/2,6HTXLWXUKDGFRPPLWWHGDSSUR[LPDWHO\PLOOLRQWRWKH
7HUPLQDOSURMHFW+RZHYHUQHLWKHU6KHOOQRU%3ZHUHDEOHWRVHFXUHUDWHVIURP%16)RU83


2Q -XQH   7UDYLV 0RUULV ZLWK -XSLWHU HPDLOHG ,QFH DQG )DYRUV RI 9LVWD

DWWDFKLQJDQH[HFXWHGDJUHHPHQWEHWZHHQ9LVWDDQG-XSLWHU0RUULVDOVRVWDWHGWKDW³,DPJHWWLQJ
RQWKHSKRQHZLWK6HTXLWXUWRGD\VRZHFDQWU\WRFORVHWKH%DUQKDUWGHDO´0RUULVDOVRQRWHGWKDW
³,GRQRWKDYHILUPUDLOFDUV\HWEXWZHDUHZRUNLQJVHYHUDOVHWVZLWK-RQDV6WUXWKHUV´
{171480/00002/01375101.DOCX1}
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)URP ODWH -XQH DQG GXULQJ -XO\ DQG WKH ILUVW ZHHN RI $XJXVW  9LVWD DQG

6HTXLWXUFRQWLQXHGQHJRWLDWLRQVDQGH[FKDQJHGGUDIWVRIWKH7HUPLQDO6HUYLFHV$JUHHPHQWIRUWKH
H[FOXVLYH XVH RI WKH 7HUPLQDO LQ %DUQKDUW  7KHQ RQ $XJXVW   )DYRUV HPDLOHG %UDGHQ
0HUULOORI6HTXLWXUDQG6HTXLWXU¶V3UHVLGHQW0LNHYDQGHQ%ROGSUHVVXULQJ6HTXLWXUWRH[HFXWH
WKH7HUPLQDO6HUYLFHV$JUHHPHQW)DYRUVVWDWHGWKDW³,DPUHFHLYLQJKHDY\SUHVVXUHWRJHWWKH
DJUHHPHQWIXOO\H[HFXWHG´DQGWKDW³>Z@HKDYHEHHQRIIHUHGVOLJKWO\EHWWHUWHUPVIURP>DQ@RWKHU
SDUW\WKDWVDLGWKH\ZLOOH[HFXWHDQDJUHHPHQWWRGD\´$WWKLVWLPH)DYRUVWROG0HUULOOWKDW-XSLWHU
ZDVRIIHULQJWRSD\PLOOLRQXSIURQWWR9LVWDDQG0DDOWIRUH[FOXVLYHXVHRIWKH7HUPLQDOFXWWLQJ
RXW 6HTXLWXU )DYRU¶V VWDWHPHQWV WR 0HUULOO ZHUH NQRZLQJO\ IDOVH ZKHQ PDGH ZHUH PDGH ZLWK
FRQVFLHQFHLQGLIIHUHQFHWRWKHWUXWKRIWKHVWDWHPHQWVRUZHUHQHJOLJHQWO\PDGHDQGZHUHLQWHQGHG
WRLQGXFHDQGLQIDFWGLGLQGXFH6HTXLWXUWRVLJQWKH7HUPLQDO6HUYLFHV$JUHHPHQWDQG6HTXLWXU
UHDVRQDEO\UHOLHGRQVXFKIDOVHVWDWHPHQWV0HUULOOWROG)DYRUVWKDW6HTXLWXUKDGDOUHDG\SXUFKDVHG
WKHQHFHVVDU\HTXLSPHQWIRUWKH7HUPLQDOSURMHFWDQGZDVLQWKHKROHIRUPLOOLRQVRIGROODUVGXHWR
6HTXLWXU¶VUHOLDQFHRQWKH/2,)DYRUVDJDLQPHQWLRQHGWKDW6HTXLWXUVKRXOGGRDEXVLQHVVYHQWXUH
ZLWK-XSLWHUEHFDXVH-XSLWHUZDVDOUHDG\DEOHWRVKLSRQWKHUDLOURDGV


2Q$XJXVW0HUULOORI6HTXLWXUKDGDFRQIHUHQFHFDOOZLWK9LVWDDQG-XSLWHU

UHSUHVHQWDWLYHVUHJDUGLQJWKHDYDLODELOLW\RIUDLOFDUVDQGORFRPRWLYHV6HTXLWXUZDVWROGWKDW-XSLWHU
KDGDFFHVVWRUDLOFDUVDQGFRXOGPDQDJHWRORFRPRWLYHVDPRQWK$OVRDVDUHVXOWRI
WKDW FDOO ODWHU WKDW VDPH GD\ 6HTXLWXU¶V 3UHVLGHQW IRUZDUGHG YLD HPDLO WR )DYRUV RI 9LVWD DQG
0DDOWWKH7HUPLQDO6HUYLFHV$JUHHPHQW DOVRKHUHLQDIWHUFDOOHGWKH³$JUHHPHQW´ GDWHGHIIHFWLYH
$XJXVWZKLFKZDVH[HFXWHGWKHIROORZLQJGD\

{171480/00002/01375101.DOCX1}
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2Q$XJXVW0RUULVHPDLOHG6HTXLWXUUHJDUGLQJDSULRUPHHWLQJLQZKLFK

-XSLWHU RIIHUHG WR SXUFKDVH WKH FUXGH RLO WUDQVORDGHG DW WKH 7HUPLQDO IURP 6HTXLWXU LQVWHDG RI
6HTXLWXU¶VLQLWLDOSODQWRVHOOWKHRLOWR6KHOO0RUULVQRWHGWKDWLQ³RUGHUWRPHHWD6HSWHPEHU
>@VWDUWGDWH,QHHGWREHJLQGLUHFWLQJWUDLQVWRZDUG%DUQKDUWTXLFNO\´


,QUHOLDQFHRQWKHSURPLVHVFRPPLWPHQWVIDOVHVWDWHPHQWVDQGLQGXFHPHQWVPDGH

E\9LVWDDQG0DDOWDQGWKHLUDJHQWVDQGUHSUHVHQWDWLYHVUHJDUGLQJWKHDYDLODELOLW\RIUDLOFDUVDQG
WUDLQVWRSLFNXSWKHFUXGHRLODWWKH7HUPLQDODQGGHOLYHULWYLDUDLOWRWKHGHVLUHGGHVWLQDWLRQV
6HTXLWXU HQWHUHG LQWR WKH $JUHHPHQW ZLWK 0DDOW ZLWK DQ HIIHFWLYH GDWH RI $XJXVW  
&RQVLVWHQWZLWKWKHHQWLUHSUHPLVHDQGSXUSRVHRIWKH$JUHHPHQW²WKDW6HTXLWXUZRXOGEHDEOHWR
FRVWHIIHFWLYHO\GHOLYHURLOWRWKH7HUPLQDOWREHWUDQVORDGHGRQWRUDLOFDUVWKDWZRXOGEHGHOLYHUHG
WR WKH /RXLVLDQD *XOI &RDVW UHILQHULHV²WKURXJKRXW WKH $JUHHPHQW UHIHUHQFHV DUH PDGH WR
³UDLOFDUV´DVZHOODVDUHIHUHQFHWRWKH³WUDLQORDGLQJDUHD´7KXVLWZDVH[SUHVVO\PDGHFOHDUWR
ERWKSDUWLHVWKDWZLWKRXWDFFHVVWRWUDLQVDQGUDLOFDUVWKHHVVHQWLDOSXUSRVHRIWKH$JUHHPHQWZDV
IRUQDXJKW


3HUWKH$JUHHPHQW0DDOW DOVRGHVFULEHGDV³7HUPLQDO2ZQHU´ ZDVWKHRZQHUDQG

RSHUDWRURIWKH7HUPLQDOORFDWHGLQ%DUQKDUW7H[DVRQODQGOHDVHGRUFRQWUROOHGE\0DDOWDQG
6HTXLWXU GHVFULEHGDV³&XVWRPHU´ ZDVHQJDJHGLQWKHEXVLQHVVRIWUDQVSRUWDWLRQDQGPDUNHWLQJ
RIFUXGHRLODQGRWKHUOLTXLGK\GURFDUERQSURGXFWVRZQHGRUFRQWUROOHGE\6HTXLWXU KHUHLQDIWHU
³RLO´ $PRQJRWKHUFRQWUDFWXDOGXWLHVWKH$JUHHPHQWSURYLGHGWKDW0DDOWZRXOGSURYLGHWKH
ODERUVXSHUYLVLRQDQGPDWHULDOVQHFHVVDU\WRGHOLYHUKDQGOHPHDVXUHDQGUHGHOLYHU KHUHLQDIWHU


1

7KH7HUPLQDO¶VDGGUHVVLVORFDWHGDW:+Z\%DUQKDUW,ULRQ&RXQW\7H[DVDQGLVPRUHVSHFLILFDOO\
GHVFULEHGLQWKH$JUHHPHQWLQ([KLELW$WKHUHWR
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³WUDQVORDG´ WKHRLOWR6HTXLWXURUWR6HTXLWXU¶VWKLUGSDUW\FXVWRPHUV6HTXLWXUZRXOGKDYHWKH
H[FOXVLYHULJKWVWRXVHWKH7HUPLQDOIRUWUDQVORDGLQJRLO


6HFWLRQRIWKH$JUHHPHQWUHTXLUHG0DDOWWRSURFXUHDQGPDLQWDLQDWLWVRZQ

H[SHQVHDSROOXWLRQOHJDOOLDELOLW\ ³33/´ LQVXUDQFHSROLF\UHDVRQDEO\DFFHSWDEOHWR6HTXLWXUDQG
QDPLQJ6HTXLWXUDQG,WV*URXSDVDQDGGLWLRQDOLQVXUHGEXWWKLVSROLF\ZDVQHYHUSURFXUHGE\
0DDOWDQGSURYLGHGWR6HTXLWXUDVUHTXLUHGE\WKH$JUHHPHQW


7KH$JUHHPHQWFRQWHPSODWHGWZRPHWKRGVRIGHOLYHU\RIRLOWRWKH7HUPLQDOE\

HLWKHUWUXFNRUSLSHOLQH5HJDUGOHVVRIWKHPHWKRGRIGHOLYHU\XSRQUHFHLSW0DDOWZRXOGWKHQ
WUDQVORDGWKHRLOLQWRUDLOFDUVWR6HTXLWXURU6HTXLWXU¶VWKLUGSDUW\FXVWRPHUV,QRUGHUWRIDFLOLWDWH
WKH WUDQVORDGLQJ LQWR UDLOFDUV RI RLO WKDW ZDV GHOLYHUHG E\ WUXFN 6HTXLWXU DW LWV VROH FRVW DQG
VLJQLILFDQWH[SHQVHLQVWDOOHGHTXLSPHQWDQGIDFLOLWLHVDWWKH7HUPLQDOZKLFKZDVGHVFULEHGLQWKH
$JUHHPHQWDVWKH³3KDVH,3URMHFW´6HTXLWXUPDGHWKLVLQYHVWPHQWDQGLQFXUUHGWKHVHFRVWVLQ
UHOLDQFHRQ9LVWD¶VDQG0DDOW¶VSURPLVHVWKDWWKHUHZRXOGEHKDYHVXIILFLHQWWUDLQVUDLOFDUVDQG
RWKHU PHDQV WR WUDQVSRUW WKH FUXGH RLO YLD UDLO DV UHIHUHQFHG LQ WKH $JUHHPHQW $GGLWLRQDOO\ LI
6HTXLWXUHOHFWHGWRGRVRLWFRXOGDOVRLQVWDOODWLWVVROHFRVWDQGH[SHQVHHTXLSPHQWDQGIDFLOLWLHV
DW WKH 7HUPLQDO IRU WUDQVORDGLQJ RLO LQWR UDLOFDUV IURP SLSHOLQHV YHUVXV WUXFNV  ZKLFK ZDV
GHVFULEHGLQWKH$JUHHPHQWDVWKH³3KDVH,,3URMHFW´


6LJQLILFDQWO\DVWRWKHHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGE\6HTXLWXU FROOHFWLYHO\

³&XVWRPHU7HUPLQDO0RGLILFDWLRQV´ LQFRQQHFWLRQZLWKWKHHLWKHUWKH3KDVH,3URMHFWRUWKH3KDVH
,,3URMHFW0DDOWDJUHHGLQWKH$JUHHPHQWWKDW³WLWOHWRWKHHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGE\RU
DWWKHGLUHFWLRQRI>6HTXLWXU@LQFRQQHFWLRQZLWKD&XVWRPHU7HUPLQDO0RGLILFDWLRQVKDOOUHPDLQ
ZLWKDQGEHYHVWHGLQ>6HTXLWXU@´6HH$JUHHPHQW7KHRQO\H[FHSWLRQWR6HTXLWXU¶VWLWOH
{171480/00002/01375101.DOCX1}
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DQGRZQHUVKLSWRWKH&XVWRPHU7HUPLQDO0RGLILFDWLRQVWKDWLWPD\KDYHLQVWDOOHGRUGLUHFWHGDW
LWVRZQFRVWDQGH[SHQVHZDV³DQ\DGGLWLRQDOUDLOWUDFNVWKDWPD\>KDYHEHHQ@LQVWDOOHG´ZKLFK
DGGLWLRQDOWUDFNV¶RZQHUVKLSLIVRLQVWDOOHGZRXOGEHWUDQVIHUUHGWR0DDOWDIWHUWKHH[SLUDWLRQRI
WKH$JUHHPHQW¶VWHUPVXEMHFWWRFHUWDLQULJKWVRI6HTXLWXU6HH$JUHHPHQW


,QYHU\JHQHUDOWHUPVDQGVXEMHFWWRQXPHURXVWHUPVDQGFRQGLWLRQVLQH[FKDQJH

IRU0DDOW¶VRSHUDWLRQRIWKH7HUPLQDODQGLWVWUDQVORDGLQJRIRLOH[FOXVLYHO\IRU6HTXLWXUIXUWKHU
FRQGLWLRQHGXSRQWKHRFFXUUHQFHRIWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWH0DDOWZRXOG
EHSDLGDWOHDVWDPLQLPXPSD\PHQW WKH³6KRUWIDOO3D\PHQW´ GHSHQGLQJRQWKHDPRXQWRIRLO
DFWXDOO\WUDQVORDGHGWKURXJKWKH7HUPLQDO6HH$JUHHPHQW


$Q\REOLJDWLRQIRU6HTXLWXUWRSD\WKH6KRUWIDOO3D\PHQWKRZHYHUZDVH[SUHVVO\

PDGHVXEMHFWWR³WKHWHUPVRIWKLV$JUHHPHQWLQFOXGLQJ)RUFH0DMHXUH´6HH$JUHHPHQW
7KH$JUHHPHQWFRXOGQRWKDYHEHHQFOHDUHUZKHQLWSURYLGHGDVIROORZV³7KHUHVKDOOEHQR
6KRUWIDOO3D\PHQWGXHDQGRZLQJIRUWKH6KRUWIDOOWRWKHH[WHQWFDXVHGRUFRQWULEXWHGWRE\)RUFH
0DMHXUHRUGXHWRVXFK7HUPLQDO2ZQHU>0DDOW@EUHDFK´6HH$JUHHPHQW D 


$GGLWLRQDOO\ QR SD\PHQW ZRXOG EH GXH XQGHU WKH $JUHHPHQW LQFOXGLQJ DQ\

6KRUWIDOO3D\PHQWXQWLO³DIWHUWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWH´6HH$JUHHPHQW
7KH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHZDVGHILQHGDV³WKHGDWHWKDWWKH7HUPLQDOLV
IXOO\RSHUDWLRQDOWRHQDEOHWKHSHUIRUPDQFHDQGUHFHLSWRIWKH6HUYLFHVDQGDQ\DQGDOO5HJXODWRU\
$SSURYDOV IRU WKH 6HUYLFHV KDYH EHHQ REWDLQHG LQ HDFK FDVH DV UHDVRQDEO\ GHWHUPLQHG E\
&XVWRPHU>6HTXLWXU@DQGDVVXFKGDWHLVHYLGHQFHGE\DZULWWHQQRWLFHVHQWE\&XVWRPHU>6HTXLWXU@
WR7HUPLQDO2ZQHU>0DDOW@´6HH$JUHHPHQW
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,PSRUWDQWO\LQWKHHYHQWRID)RUFH0DMHXUHDQ\REOLJDWLRQRI6HTXLWXUWRPDNH

SD\PHQWVWR0DDOWRQO\H[LVWHGIRURLO³DFWXDOO\7KURXJKSXWDWWKH7HUPLQDO´6HH$JUHHPHQW
7KHWHUP³7KURXJKSXW´ZDVGHILQHGDV³WKHGHOLYHU\RI3URGXFW>RLO@IURPWUXFNVRUSLSHOLQH
LQWR WKH 7HUPLQDO RQ EHKDOI RI &XVWRPHU >6HTXLWXU@ RU &XVWRPHU¶V >6HTXLWXU¶V@ WKLUGSDUW\
FXVWRPHUV´  6HH $JUHHPHQW    6XEMHFW WR WKH WHUPV RI WKH $JUHHPHQW 6HTXLWXU ZDV RQO\
REOLJDWHGWRSD\0DDOWDWKURXJKSXWIHHRISHU%DUUHOIRU3URGXFW7KURXJKSXWWKURXJKWKH
7HUPLQDO6HH$JUHHPHQW³3URGXFW7KURXJKSXW´ZDVWKHPHWHUHGTXDQWLW\RIRLODFWXDOO\
GHOLYHUHGLQWRWKH7HUPLQDODQGWUDQVORDGHGE\0DDOWLQWRUDLOFDUV6HH$JUHHPHQW$UW1RRLO
ZDVHYHUDFWXDOO\7KURXJKSXWDWWKH7HUPLQDO


7KH$JUHHPHQWGHILQHGERWK³)RUFH0DMHXUH(YHQW´DQG³)RUFH0DMHXUH´WRPHDQ

³DQ\FDXVHQRWZLWKLQWKHUHDVRQDEOHFRQWURORID3DUW\FODLPLQJVXVSHQVLRQDQGWKDWFRXOGQRW
KDYHEHHQDYRLGHGRURYHUFRPHE\WKHH[HUFLVHRIGXHGLOLJHQFHE\VXFK3DUW\´ZKLFKLQFOXGHGD
OHQJWK\OLVWRIYDULRXVHYHQWVDQGRFFXUUHQFHV,QFOXGHGLQWKHOLVWRIHYHQWVDQGRFFXUUHQFHVZDV
³WKH XQDYDLODELOLW\ LQWHUUXSWLRQ GHOD\ RU FXUWDLOPHQW RI 3URGXFW WUDQVSRUWDWLRQ VHUYLFHV´ DQG D
FDWFKDOO IRU ³DQ\ RWKHU FDXVH RU FDXVHV EH\RQG WKH UHDVRQDEOH FRQWURO RI WKH 3DUW\ FODLPLQJ
VXVSHQVLRQ ZKHWKHU VLPLODU RU QRW WR WKRVH OLVWHG´  6HH $JUHHPHQW    ,I HLWKHU SDUW\
GHWHUPLQHGLWZDVQHFHVVDU\WRGHFODUHD)RUFH0DMHXUH(YHQWQRWLFHZDVUHTXLUHGILUVWE\SKRQH
RUHPDLODQGWKHQE\PDLORURYHUQLJKWFDUULHU6HH$JUHHPHQW


$WQRSRLQWLQWLPHLQFOXGLQJEHWZHHQ$XJXVWDQG'HFHPEHUGLG

6HTXLWXUHYHUVHQGZULWWHQQRWLFHWR0DDOWWKDWWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHKDG
RFFXUUHG
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$WQRSRLQWLQWLPHLQFOXGLQJEHWZHHQ$XJXVWDQG'HFHPEHUZDV

RLO³DFWXDOO\7KURXJKSXWDWWKH´7HUPLQDO
'HVSLWH 9LVWD DQG 0DDOW¶V SURPLVHV WR 6HTXLWXU WKDW 6HTXLWXU ZRXOG EH DEOH WR
VHFXUHVXIILFLHQWQXPEHUVRIWUDLQVDQGUDLOFDUVDQGDWDUHDOO\JRRGUDWHDQG9LVWD¶VDQG0DDOW¶V
LQWURGXFWLRQWR6HTXLWXURI9LVWD¶VDQG0DDOW¶VDJHQWVZKRZHUHVHOISURIHVVHG³UDLOFDUJX\V´LW
EHFDPHREYLRXVWKDWVDLGSURPLVHVZHUHIDOVH6SHFLILFDOO\VXIILFLHQWWUDLQVUDLOFDUVDQGRWKHU
PHDQVRIWUDQVSRUWLQJFUXGHRLOYLDUDLOZHUHQRWUHDGLO\DYDLODEOHWR6HTXLWXU,QIDFWWKHUHEHFDPH
DQXQDYDLODELOLW\LQWHUUXSWLRQGHOD\RUFXUWDLOPHQWRIRLOWUDQVSRUWDWLRQVHUYLFHVWKDWZHUHEH\RQG
WKHFRQWURORI6HTXLWXU7KHVHFLUFXPVWDQFHVZHUHQRWIRUHVHHDEOHWR6HTXLWXUDQGDPRXQWHGWRD
)RUFH0DMHXUHHYHQWDVGHVFULEHGLQWKH7HUPLQDO6HUYLFHV$JUHHPHQW


2Q'HFHPEHULQDFFRUGDQFHZLWKWKHWHUPVRIWKH$JUHHPHQW6HTXLWXU

VHQWZULWWHQQRWLFHWR0DDOWE\HPDLODQG)HG([WKDW6HTXLWXUKDGGHFODUHGDQH[LVWLQJ³)RUFH
0DMHXUH´XQGHUWKH$JUHHPHQWEHFDXVHRIWKH³XQDYDLODELOLW\LQWHUUXSWLRQGHOD\RUFXUWDLOPHQW
RIUDLOWUDQVSRUWDWLRQVHUYLFHV´IRUWKHRLO³GHVSLWHFRQWLQXHGHIIRUWVWRSURFXUHVXFKVHUYLFHV´
0RUHVSHFLILFDOO\D)RUFH0DMHXUHHYHQWRFFXUUHGEHFDXVHFUXGHRLOWUDQVSRUWDWLRQVHUYLFH HJ
UDLOVHUYLFHDQGFDSDFLW\ WRDOORZIRU6HTXLWXU¶VXVHRIWKH7HUPLQDOIRUWKHLQWHQGHGSXUSRVHVRI
WKH$JUHHPHQWZDVQRWDYDLODEOHGHVSLWHGLOLJHQWHIIRUWVWRSURFXUHVXFKVHUYLFHDQGFDSDFLW\DQG
VXFKHYHQWRI)RUFH0DMHXUHZDVQRWZLWKLQWKHUHDVRQDEOHFRQWURORI6HTXLWXU7KHZULWWHQQRWLFH
DOVR QRWHG WKDW 6HTXLWXU DQWLFLSDWHG WKDW WKH )RUFH 0DMHXUH HYHQW ZRXOG ³FRQWLQXH IRU WKH
IRUHVHHDEOHIXWXUH´


2Q-DQXDU\6HTXLWXUUHFHLYHGDQLQYRLFHIURP0DDOWGDWHG-DQXDU\

IRUZKLFKZDVSUHVXPDEO\IRUDQDOOHJHG6KRUWIDOO3D\PHQW
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2Q -DQXDU\   6HTXLWXU VHQW ZULWWHQ QRWLFH WR 0DDOW UHVSRQGLQJ WR WKH

-DQXDU\LQYRLFHGLVSXWLQJWKDWVXFKDPRXQWZDVRZHGEHFDXVHERWKWKH)RUFH0DMHXUH
HYHQW KDG RFFXUUHG DQG UHPDLQHG FRQWLQXLQJ DQG DOVR EHFDXVH DV QRWHG DERYH WKH 7HUPLQDO
2SHUDWLRQV&RPPHQFHPHQW'DWHKDGQRWEHHQUHDFKHGSHUWKHWHUPVRIWKH$JUHHPHQW6HTXLWXU
DOVRLQGLFDWHGWKDWLWZRXOGLQIRUP0DDOWRI³DQ\FKDQJHVRUGHYHORSPHQWVLQWKHVWDWXVRIWKH
([LVWLQJ)RUFH0DMHXUH´


2Q)HEUXDU\6HTXLWXUVHQWZULWWHQQRWLFHWR0DDOWE\HPDLODQG)HG([WKDW

WKHGHFODUHG)RUFH0DMHXUHKDGFRQWLQXHGIRUVL[W\GD\VGHVSLWH6HTXLWXU¶VFRQWLQXHGHIIRUWVWR
SURFXUHVXFKVHUYLFHV$FFRUGLQJO\6HTXLWXUQRWLILHG0DDOWRI6HTXLWXU¶VULJKWWRWHUPLQDWHWKH
$JUHHPHQW 6SHFLILFDOO\ 6HTXLWXU UHOLHG RQ WKH ³7HUPLQDWLRQ IRU ([WHQGHG )RUFH 0DMHXUH´
SURYLVLRQLQWKH$JUHHPHQWZKLFKSURYLGHVLQSHUWLQHQWSDUWWKDW³>E@\ZULWWHQQRWLFHWRWKHRWKHU
3DUW\D3DUW\VKDOOKDYHWKHULJKWWRWHUPLQDWHWKLV$JUHHPHQWSULRUWRWKHHQGRIWKH7HUPLIWKH
3DUWLHVDUHXQDEOHWRIXOILOOWKHSXUSRVHVRIWKLV$JUHHPHQWGXHWR)RUFH0DMHXUHIRUDSHULRGHTXDO
WRRUJUHDWHUWKDQ D   FRQVHFXWLYH'D\V´6HH$JUHHPHQW7KH)HEUXDU\QRWLFH
DOVR QRWHG WKDW 6HTXLWXU ZRXOG EH FRQWDFWLQJ 0DDOW WR GLVFXVV DQG FRRUGLQDWH WKH UHPRYDO RI
6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGDWWKH7HUPLQDO &XVWRPHU7HUPLQDO0RGLILFDWLRQV 
6HH$JUHHPHQWDQG GHVFULELQJXSRQWHUPLQDWLRQRIWKH$JUHHPHQW6HTXLWXU¶V³ULJKW
RIDFFHVVRYHURQDQGDFURVV´WKHODQGVXSRQZKLFKWKH7HUPLQDOZDVORFDWHGIRU³SXUSRVHVRI
HQIRUFLQJ´ 6HTXLWXU¶V ³ULJKWV XQGHU WKLV $JUHHPHQW´ WR UHPRYH WKH &XVWRPHU 7HUPLQDO
0RGLILFDWLRQV DQG DOVR DFNQRZOHGJLQJ 6HTXLWXU¶V XQGLVSXWHG ³WLWOH WR DQG RZQHUVKLS RI´ VXFK
&XVWRPHU7HUPLQDO0RGLILFDWLRQV 
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1RWDEO\DVWR6HTXLWXU¶VQRWLFHRI7HUPLQDWLRQIRU([WHQGHG)RUFH0DMHXUHWKH

$JUHHPHQWIXUWKHUSURYLGHGWKDW³>I@ROORZLQJWKHJLYLQJRIVXFKQRWLFHQHLWKHU3DUW\VKDOOKDYH
DQ\IXUWKHUREOLJDWLRQVWRWKHRWKHU3DUW\XQGHUWKLV$JUHHPHQW LQFOXGLQJEXWQRWOLPLWHGWRZLWK
UHVSHFW WR WKH 0LQLPXP 9ROXPH &RPPLWPHQW ´ ZKLFK LQFOXGHG DQ\ REOLJDWLRQ WR SD\ DQ\
6KRUWIDOO3D\PHQW7KURXJKSXW)HHRUDQ\RWKHUIHHRUSD\PHQW6HH$JUHHPHQWDQG



2QRUDERXW)HEUXDU\DQDWWRUQH\IRU0DDOWVHQWDOHWWHUGDWHG)HEUXDU\

WR6HTXLWXUZKLFKGLVSXWHGWKDWWKH)RUFH0DMHXUHHYHQWKDGRFFXUUHGEXWZLWKRXWDQ\
UHIHUHQFHWRHYLGHQFHWRWKHFRQWUDU\DQGRQO\DFRQFOXVRU\XQIRXQGHGDVVHUWLRQRISUHWH[W7KH
OHWWHUDOVRLQFOXGHGDFRS\RIWKH2ULJLQDO3HWLWLRQILOHGLQWKLVFDVHE\0DDOWRQ)HEUXDU\
DWSP6LJQLILFDQWO\WKHOHWWHUDOVRVWDWHGWKDW³0DDOWZLOOQRWDOORZ\RXUFRPSDQ\DFFHVVWR
WKH%DUQKDUWSURSHUW\>7HUPLQDO@WRUHPRYHHTXLSPHQWRURWKHUZLVH´DQGWKDW³>D@Q\DWWHPSWWR
DFFHVV WKH SURSHUW\ ZLOO EH FRQVLGHUHG D WUHVSDVV´  1RWDEO\ DEVHQW IURP WKH OHWWHU ZDV DQ\
UHIHUHQFHWRDQ\WHUPVLQWKH$JUHHPHQWRUOHJDODXWKRULW\WKDWSHUPLWWHG0DDOWWRUHIXVH6HTXLWXU
DFFHVVWRWKHSURSHUW\WRUHWULHYH6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVRUWKDWVXJJHVWHG6HTXLWXU¶V
XQGLVSXWHG ³ULJKW RI DFFHVV RYHU RQ DQG DFURVV´ WKH SURSHUW\ RU 7HUPLQDO  IRU ³SXUSRVHV RI
HQIRUFLQJ´6HTXLWXU¶V³ULJKWVXQGHUWKLV$JUHHPHQW´LQFOXGLQJUHPRYLQJDQGUHWULHYLQJ6HTXLWXU¶V
HTXLSPHQWDQGIDFLOLWLHVKDGEHHQWHUPLQDWHG6HH$JUHHPHQW


2Q )HEUXDU\   6HTXLWXU¶V DWWRUQH\ VHQW D OHWWHU WR 0DDOW¶V DWWRUQH\

UHVSRQGLQJWRWKH)HEUXDU\OHWWHUQRWHGDERYH,QWKHOHWWHU6HTXLWXU¶VDWWRUQH\UHLWHUDWHG
WKDW 6HTXLWXU KDG SURSHUO\ WHUPLQDWHG WKH $JUHHPHQW  0RVW VLJQLILFDQWO\ KRZHYHU WKH OHWWHU
H[SODLQHG WKDW HDUOLHU RQ )HEUXDU\   6HTXLWXU KDG OHDUQHG WKDW LWV HTXLSPHQW KDG
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ZURQJIXOO\EHHQUHPRYHGVWROHQDQGPLVDSSURSULDWHGIURPWKH7HUPLQDOE\0DDOWZLWKRXWQRWLFH
RU ZDUQLQJ  6HTXLWXU OHDUQHG WKDW LWV HTXLSPHQW DQG IDFLOLWLHV ZHUH UHPRYHG WR D ORFDWLRQ
DSSUR[LPDWHO\PLOHVDZD\IURPWKH7HUPLQDODQGRQUHDOSURSHUW\WKDW6HTXLWXUGRHVQRWKDYH
DQH[SUHVVULJKWRIDFFHVVOLNHLWGRHVZLWKUHVSHFWWRWKH7HUPLQDOSHUWKHWHUPVRIWKH$JUHHPHQW
7KHOHWWHUDOVRGHPDQGHGWKDW6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVEHUHWXUQHGWR6HTXLWXUE\QR
ODWHU WKDQ )HEUXDU\   DW  SP  'HVSLWH 6HTXLWXU¶V OHWWHU DQG GHPDQG 0DDOW QHYHU
UHVSRQGHGQRUUHWXUQHG6HTXLWXU¶VHTXLSPHQW$QG0DDOWKDVRWKHUZLVHIDLOHGDQGUHIXVHGWRKRQRU
LWVREOLJDWLRQVXQGHUWKH$JUHHPHQWZLWKUHVSHFWWR6HTXLWXU¶VULJKWVDQGDFFHVVWRLWVHTXLSPHQW
DQGIDFLOLWLHVDQGDOORWKHUULJKWVWKDW6HTXLWXUKDVXQGHUWKH$JUHHPHQW


6HTXLWXU¶V HTXLSPHQW DQG IDFLOLWLHV ZURQJIXOO\ UHPRYHG VWROHQ DQG

PLVDSSURSULDWHGE\0DDOWLVYDOXHGDWDSSUR[LPDWHO\LQWKHDJJUHJDWHLIQRWPRUH
DQG LQFOXGHV QXPHURXV GHYLFHV FRPSRQHQWV DQG LWHPV %HFDXVH 6HTXLWXU GRHV QRW KDYH OHJDO
DFFHVVWRWKHSURSHUW\ZKHUH0DDOWKDVFXUUHQWO\UHORFDWHG6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHV
6HTXLWXUFDQQRWSURSHUO\VHFXUHDQGSURWHFWVXFKHTXLSPHQWDQGIDFLOLWLHVIURPGDPDJHFRUURVLRQ
YDQGDOLVPRUDVXEVHTXHQWWKHIWE\SHUVRQVRWKHUWKDQ0DDOW$GGLWLRQDOO\ZLWKRXWLPPHGLDWH
DFFHVVWRLWVHTXLSPHQWDQGIDFLOLWLHV6HTXLWXUFDQQRWUHWULHYHWKHHTXLSPHQWDQGIDFLOLWLHVDQGXVH
LW IRU RWKHU EXVLQHVV RSSRUWXQLWLHV VKRXOG WKH\ DULVH  6LPSO\ SXW WKH KDUP EHLQJ VXIIHUHG E\
0DDOW¶VZURQJIXOO\UHPRYLQJVWHDOLQJDQGPLVDSSURSULDWLQJ6HTXLWXU¶VHTXLSPHQWLVLUUHSDUDEOH
DQGLPPHDVXUDEOH



{171480/00002/01375101.DOCX1}

14



Removal Appendix 0070

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 71 of 862



6(&21'$0(1'('&2817(5&/$,06


3HU5XOH6HTXLWXUVHHNVQRQPRQHWDU\UHOLHILQFOXGLQJGHFODUDWRU\DQFLOODU\

DQGLQMXQFWLYH LQFOXGLQJSURKLELWLYHDQGPDQGDWRU\ UHOLHIDQGDGGLWLRQDOO\RULQWKHDOWHUQDWLYH
WRVXFKUHOLHIPRQHWDU\UHOLHIRIRYHU


6HTXLWXULQFRUSRUDWHVKHUHLQWKHIDFWVVHWIRUWKDERYH

Promissory Estoppel


9LVWDDQG0DDOWPDGHSURPLVHVWR6HTXLWXUH[SUHVVO\HLWKHURUDOO\RULQZULWLQJ

DQGRURULPSOLHGO\WKURXJK9LVWD¶VDQG0DDOW¶VFRQGXFWZKLFKLQFOXGHGWKHSURPLVHVWKDWWUDLQV
DQGUDLOFDUVZRXOGEHDYDLODEOHLQFOXGLQJDWDUHDVRQDEOHSULFHDWWKHULJKWWLPHDQGIRUWKHULJKW
WHUP  6HTXLWXU UHDVRQDEO\ UHOLHG RQ 9LVWD¶V DQG 0DDOW¶V SURPLVHV WR 6HTXLWXU¶V GHWULPHQW
6HTXLWXU¶VUHOLDQFHZDVIRUHVHHDEOHE\9LVWDDQG0DDOW,QMXVWLFHFDQEHDYRLGHGRQO\E\HQIRUFLQJ
9LVWD¶V DQG 0DDOW¶V SURPLVHV ,Q DGGLWLRQ RU LQ WKH DOWHUQDWLYH 6HTXLWXU KDV LQFXUUHG UHOLDQFH
GDPDJHV GXH WR 9LVWD¶V DQG 0DDOW¶V SURPLVHV LQ DQ DPRXQW RYHU   6HTXLWXU VHHNV
UHFRYHU\RILWVGDPDJHVLQWHUHVWFRXUWFRVWVDQGDWWRUQH\¶VIHHV
Negative misrepresentations


9LVWD¶VDQG0DDOW¶VUHSUHVHQWDWLRQVWR6HTXLWXUZHUHLQFRQQHFWLRQZLWKWKHDERYH

UHIHUHQFHGWUDQVDFWLRQLQZKLFK9LVWDDQG0DDOWKDGDSHFXQLDU\LQWHUHVW9LVWDDQG0DDOWVXSSOLHG
IDOVH LQIRUPDWLRQ WR JXLGH 6HTXLWXU LQWR DQG LQ WKH WUDQVDFWLRQ  1HLWKHU 9LVWD QRU 0DDOW XVHG
UHDVRQDEOH FDUH LQ REWDLQLQJ RU FRPPXQLFDWLQJ WKH UHSUHVHQWDWLRQV DQG LQIRUPDWLRQ  6HTXLWXU
MXVWLILDEO\UHOLHGRQWKHUHSUHVHQWDWLRQVDQGLQIRUPDWLRQ6HTXLWXUKDVLQFXUUHGUHOLDQFHGDPDJHV
GXHWR9LVWD¶VDQG0DDOW¶VIDOVHUHSUHVHQWDWLRQVLQDQDPRXQWRYHU6HTXLWXUVHHNV
UHFRYHU\RILWVGDPDJHVLQWHUHVWFRXUWFRVWVDQGDWWRUQH\¶VIHHV
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Common law fraudulent inducement


9LVWDDQG0DDOWPDGHPDWHULDOUHSUHVHQWDWLRQVWR6HTXLWXULQWKHDERYHUHIHUHQFHG

WUDQVDFWLRQWKDWZHUHIDOVH:KHQ9LVWDDQG0DDOWPDGHWKHUHSUHVHQWDWLRQVWR6HTXLWXU9LVWDDQG
0DDOW NQHZ WKH UHSUHVHQWDWLRQV ZHUH IDOVH RU PDGH WKH UHSUHVHQWDWLRQV UHFNOHVVO\ DV SRVLWLYH
DVVHUWLRQVDQGZLWKRXWNQRZOHGJHRIWKHWUXWKLIDQ\9LVWDDQG0DDOWPDGHWKHUHSUHVHQWDWLRQV
ZLWKWKHLQWHQWWKDW6HTXLWXUDFWRQWKHPLQFOXGLQJ6HTXLWXUHQWHULQJLQWRWKH$JUHHPHQW6HTXLWXU
UHOLHGRQWKHUHSUHVHQWDWLRQV$VDUHVXOW6HTXLWXUKDVLQFXUUHGUHOLDQFHGDPDJHVGXHWR9LVWD¶V
DQG0DDOW¶VIDOVHUHSUHVHQWDWLRQVLQDQDPRXQWRYHU6HTXLWXUVHHNVUHFRYHU\RILWV
GDPDJHVLQWHUHVWFRXUWFRVWVDQGDWWRUQH\¶VIHHV
Breach of Contract


6HTXLWXUDQG0DDOWHQWHUHGLQWRWKH$JUHHPHQW6HTXLWXUSURSHUO\WHUPLQDWHGWKH

$JUHHPHQW ZKLOH UHWDLQLQJ FHUWDLQ ULJKWV XQGHU WKH $JUHHPHQW  'HVSLWH WKH IRUHJRLQJ 0DDOW
EUHDFKHGWKH$JUHHPHQW0DDOW¶VEUHDFKKDVFDXVHG6HTXLWXULQMXU\
Declaratory Judgment


3XUVXDQWWR&KDSWHURIWKH7H[DV&LYLO3UDFWLFHDQG5HPHGLHV&RGHNQRZQDV

WKH 7H[DV 8QLIRUP 'HFODUDWRU\ -XGJPHQWV $FW KHUHDIWHU ³8'-$´  WKH SDUWLHV KDYH D GLVSXWH
DERXWWKHLUULJKWVDQGREOLJDWLRQVXQGHUWKH$JUHHPHQW6HTXLWXUVHHNVDGHFODUDWRU\MXGJPHQW
IURPWKLV&RXUWDVIROORZV
 1R7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHHYHURFFXUUHG
  2Q'HFHPEHU6HTXLWXUSURSHUO\VHQWQRWLFHRID)RUFH0DMHXUHDQGVXFK
)RUFH0DMHXUHH[LVWHG
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 2Q)HEUXDU\6HTXLWXUSURSHUO\VHQWQRWLFHWHUPLQDWLQJWKH$JUHHPHQWEHFDXVH
D)RUFH0DMHXUHH[LVWHGIRUDWOHDVWVL[W\GD\V
 (IIHFWLYH)HEUXDU\WKH$JUHHPHQWZDVWHUPLQDWHGE\)RUFH0DMHXUH
   6HTXLWXU ZDV QRW REOLJDWHG WR UHPHG\ WKH FDXVH RI WKH )RUFH 0DMHXUH RFFXUUHQFH
EHFDXVH6HTXLWXUDVWKHDIIHFWHGSDUW\GLGQRWGHHPLWUHDVRQDEOHDQGHFRQRPLFWRGRVR
 6HTXLWXUQHLWKHURZHVQRURZHGDSD\PHQWRIDQ\NLQGWR0DDOWXQGHUWKH$JUHHPHQW
 6HTXLWXUKDVWKHH[FOXVLYHULJKWDQGWLWOHWRWKHHTXLSPHQWDQGIDFLOLWLHVLWLQVWDOOHGDW
WKH 7HUPLQDO DQG WKDW 0DDOW ZURQJIXOO\ UHPRYHG VWROHQ DQG PLVDSSURSULDWHG VXFK
HTXLSPHQWDQGIDFLOLWLHVDQG
 6HTXLWXUKDVWKHULJKWWRUHWULHYHLWVHTXLSPHQWDQGIDFLOLWLHVIURPDQ\ORFDWLRQZKHUH
0DDOWKDVSODFHGVXFKHTXLSPHQWDQGIDFLOLWLHV
Conversion


6HTXLWXU RZQV DQG KDV WKH ULJKW WR LPPHGLDWH SRVVHVVLRQ RI WKH HTXLSPHQW DQG

IDFLOLWLHVWKDWLWLQVWDOOHGDWWKH7HUPLQDO7KHHTXLSPHQWDQGIDFLOLWLHVDUHSHUVRQDOSURSHUW\0DDOW
ZURQJIXOO\ H[HUFLVHG GRPLQLRQ DQG FRQWURO RI VXFK SURSHUW\ E\ UHIXVLQJ WR DOORZ 6HTXLWXU WR
UHWULHYHVXFKSURSHUW\IURPWKH7HUPLQDOE\ZURQJIXOO\UHPRYLQJVWHDOLQJDQGPLVDSSURSULDWLQJ
6HTXLWXU¶VSURSHUW\DQGSODFLQJLWDWDORFDWLRQDSSUR[LPDWHO\PLOHVIURPWKH7HUPLQDODQGE\
UHIXVLQJ WR UHWXUQ 6HTXLWXU¶V SURSHUW\ WR WKH 7HUPLQDO XSRQ UHPDQG RU RWKHUZLVH FRQWLQXLQJWR
UHIXVH6HTXLWXU¶VDFFHVVWRLWVSURSHUW\$VDUHVXOWRI0DDOW¶VDFWVDQGRURPLVVLRQV6HTXLWXUKDV
VXIIHUHGLQMXU\
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5(/,()5(48(67('


:+(5()25( 35(0,6(6 &216,'(5(' 'HIHQGDQW&RXQWHU3ODLQWLII7KLUG3DUW\

3ODLQWLIIV6(48,7853(50,$1//&IXUWKHUUHTXHVWVWKDW3ODLQWLII0DDOWUHFRYHUQRWKLQJE\
LWVVXLWWKDW6(48,7853(50,$1//&UHFRYHUDQGREWDLQIURP0DDOWWKHGHFODUDWRU\UHOLHI
VRXJKWDERYHWKDW6(48,7853(50,$1//&UHFRYHUDQGREWDLQIURP0DDOWDQG9LVWDMRLQWO\
DQG VHYHUDOO\ DOO GDPDJHV LQFOXGLQJ DFWXDO VSHFLDO DQG H[HPSODU\ GDPDJHV FRXUW FRVWV
H[SHQVHV DQG UHDVRQDEOH DQG QHFHVVDU\ DQGRU HTXLWDEOH DQG MXVW SHU 8'-$  DWWRUQH\¶V IHHV
DJDLQVW 0DDOW DQG 9LVWD DV QRWHG DERYH SXUVXDQW WR WKH SUHYDLOLQJ SDUW\ FODXVH LQ WKH VXEMHFW
$JUHHPHQW &KDSWHUV  DQG  RI WKH 7H[DV &LYLO 3UDFWLFH DQG 5HPHGLHV &RGH DQG WKDW
6(48,7853(50,$1//&KDYHVXFKRWKHUDQGIXUWKHUUHOLHIWRZKLFKLWLVHQWLWOHGZKHWKHUDW
ODZRULQHTXLW\
5HVSHFWIXOO\VXEPLWWHG












+229(56/29$&(.//3
%\V0DWWKHZ$.RUQKDXVHU
0DWWKHZ$.RUQKDXVHU
6WDWH%DU1R
'\ODQ%5XVVHOO
6WDWH%DU1R
*DOOHULD7RZHU,,
:HVWKHLPHU6XLWH
+RXVWRQ7H[DV
7HOHSKRQH
)DFVLPLOH
NRUQKDXVHU#KRRYHUVORYDFHNFRP
UXVVHOO#KRRYHUVORYDFHNFRP


$77251(<6)25
'()(1'$17&2817(53/$,17,))
6(48,7853(50,$1//&

and
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*266(77+$55,621
0,//,&$1 67,3$129,&3&

6WDWH%DU1R
*DOOHULD7RZHU,,
6.RHQLJKHLP6WUHHW
6DQ$QJHOR7H[DV
7HOHSKRQH
)DFVLPLOH
SDXOV#JKW[ODZFRP

&2&2816(/)25
'()(1'$17&2817(53/$,17,))
6(48,7853(50,$1//&
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&(57,),&$7(2)6(59,&(


,KHUHE\FHUWLI\WKDWRQWKLVWKHWKGD\RI'HFHPEHUDWUXHDQGFRUUHFWFRS\RIWKH
IRUHJRLQJGRFXPHQWZDVVHUYHGYLDHVHUYLFHWRDOOFRXQVHORIUHFRUGDVIROORZV

-DPHV/DQWHU

-$0(6/$17(53&

1:DOQXW&UHHN6XLWH

0DQVILHOG7H[DV


3DXO2:LFNHV

:,&.(6/$:3//&

7HQQ\VRQ3DUNZD\6XLWH

3ODQR7H[DV

6DPXHO6$OOHQ

-$&.621:$/.(5

:HVW7ZRKLJ$YHQXH6XLWH&
6DQ$QJHOR7H[DV


















V0DWWKHZ$.RUQKDXVHU







0DWWKHZ$.RUQKDXVHU
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&$86(12&9

0$$/7/3

3ODLQWLII





Y

6(48,7853(50,$1//&
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12: 'HIHQGDQW&RXQWHU3ODLQWLII7KLUG3DUW\ 3ODLQWLII

6(48,785

3(50,$1//& ³6HTXLWXU´ LQWKHDERYHVW\OHGDQGQXPEHUHGFDXVHDQGILOHWKLVLWV6HFRQG
$PHQGHG &RXQWHUFODLPV DQG )LUVW $PHQGHG 7KLUG3DUW\ &ODLPV DQG LQ VXSSRUW WKHUHRI ZRXOG
VKRZXQWRWKH&RXUWDVIROORZV
3$57,(6


6HTXLWXUKDVDSSHDUHGKHUHLQDQGFDQEHVHUYHGWKURXJKLWVFRXQVHORIUHFRUG



9LVWD3URSSDQWVDQG/RJLVWLFV,QF ³9LVWD´ KDVDSSHDUHGKHUHLQDQGFDQEHVHUYHG

WKURXJKLWVFRXQVHORIUHFRUG
)$&76,168332572)&2817(5&/$,067+,5'3$57<&/$,06


6HTXLWXU LV LQ WKH FUXGH RLO SURGXFWLRQ EXVLQHVV ZLWK D SULPDU\ IRFXV RI

DSSUR[LPDWHO\QHWDFUHVLQFOXGLQJ,ULRQ&RXQW\7H[DVDVSDUWRIWKH:ROIFDPS6KDOH,Q
DERXW0D\RILQIXUWKHUDQFHRILWVHIIRUWWRPRVWHIILFLHQWO\DQGFRVWHIIHFWLYHO\WUDQVSRUWWKH
FUXGH RLO SURGXFHG E\ 6HTXLWXU WR UHILQHULHV LQ VRXWKHDVW 7H[DV DQG /RXLVLDQD 6HTXLWXU ZDV
ORRNLQJWRREWDLQDFFHVVWRDWUDQVORDGLQJIDFLOLW\RUUDLOWHUPLQDOLQRUDURXQG,ULRQ&RXQW\7H[DV
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7KHSXUSRVHRIREWDLQLQJDWUDQVORDGLQJIDFLOLW\ZRXOGEHWRWUDQVIHUFUXGHRLOWKDWLVGHOLYHUHGWR
WKHIDFLOLW\E\WUXFNVRUYLDSLSHOLQHLQWRWUDLQUDLOFDUVZKLFKLVDQHIILFLHQWFRVWHIIHFWLYHDQG
VDIHZD\WRWUDQVSRUWFUXGHRLOWRUHILQHULHVQHDUWKH/RXLVLDQD*XOI&RDVW


2Q 0D\   6HTXLWXU KDG LQLWLDO GLVFXVVLRQV ZLWK DQ HPSOR\HH RI 9LVWD RI

ZKLFKWKH3ODLQWLII0DDOW/3 ³0DDOW´ LVDQDIILOLDWHUHJDUGLQJDUDLOGHSRWWKDW0DDOWRZQHGLQ
%DUQKDUW 7H[DV WKDW FRXOG EH FRQYHUWHG LQWR WKH FUXGHE\UDLO WUDQVORDGLQJ IDFLOLW\ WKH
³7HUPLQDO´ WRZKLFK6HTXLWXUVRXJKWDFFHVV9LVWDKDGH[SHULHQFHHOVHZKHUHLQWKH3HUPLDQ%DVLQ
IRUWUDQVSRUWLQJIUDFVDQG DSURSSDQW YLDUDLOFDUDWVLPLODUIDFLOLWLHV9LVWDWROG6HTXLWXUWKDWWKH\
ZHUH UHFHLYLQJ LQTXLULHV IURP RWKHU FRPSDQLHV EXW WKDW WKH\ ZHUH PRUH LQWHUHVWHG LQ GRLQJ
EXVLQHVVZLWK6HTXLWXUEHFDXVHWKH\FRXOGRIIHUIXWXUHDGGLWLRQDOUHYHQXHVWUHDPV


'XULQJWKH0D\GLVFXVVLRQV6HTXLWXUPDGHLWFOHDUWKDWLWZDQWHGRQO\D

PRQWKWHUPRQWKH7HUPLQDOVHUYLFHVFRQWUDFWDVRSSRVHGWRWKHWZR\HDUWHUPWKDW9LVWDLQGLFDWHG
ZDV PRUH W\SLFDO  ,Q DGGLWLRQ WR D VKRUWHUWHUP FRQWUDFW 6HTXLWXU PDGH FOHDU WKDW LW ZDV
IXQGDPHQWDO WR WKH YLDELOLW\ RI LWV XVH RI WKH SURSRVHG 7HUPLQDO WKDW ERWK LQGXVWU\DSSURYHG
UDLOFDUVDQGORFRPRWLYHV WUDLQHQJLQHV EHDYDLODEOHDWWKHULJKWWLPHDQGDWWKHULJKWSULFHLQOLJKW
RIWKHIOXFWXDWLQJSULFHRIFUXGHRLO$GGLWLRQDOO\FUXGHRLOEDUUHOVVROGLQWKH0LGODQG%DVLQZHUH
VHOOLQJDWDVWHHSGLVFRXQWWRWKRVHVROGRQWKH/RXLVLDQD*XOI&RDVW7KHUHIRUHLI6HTXLWXURULWV
GRZQVWUHDPRLOEX\HUVFRXOGVHOOEDUUHOVRIRLOIRUPRUHRQWKH/RXLVLDQD*XOI&RDVWOHVVWUDQVSRUW
FRVWVWKDQWKH\FRXOGVHOOEDUUHOVRIRLOIRULQ0LGODQGDGGLWLRQDOHDUQLQJVZRXOGEHDFKLHYHG


,QOLJKWRI6HTXLWXU¶VVSHFLILFUHTXLUHPHQWVIRUWKHSURSRVDORQ0D\-RQ

,QFH WKHQ6HQLRU 0DQDJHU RI /RJLVWLFV ZLWK 9LVWD LQWURGXFHG 6HTXLWXU WR -RQDV 6WUXWKHUV RI
)H1,;)6/DUDLOFDUOHDVHEURNHUZLWKZKRP6HTXLWXULQLWLDOO\GLVFXVVHGUHQWLQJUDLOFDUVWKURXJK
{171480/00002/01375101.DOCX1}
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,QFHGHVFULEHG-RQDV6WUXWKHUVDV³WKHUDLOFDUJX\´ZKRKDG³EHHQDJUHDWSDUWQHUIRUPHLQWKH
SDVWZLWKRXUVDQGFDUV´,QFHVWDWHGWKDW6WUXWKHUVZRXOG³EHDEOHWRJHW\RXFDUVWKDW\RXQHHGIRU
\RXUIOHHW´DQG³DWDUHDOO\JRRGUDWH´,QFHDOVRQRWHGWKDW6WUXWKHUVZRXOG³EHPRUHLQWKHNQRZ
RQUHJXODWLRQVDQGH[DFWWLPLQJRQZKHQ>&3UDLOFDUV@DUHEHLQJSKDVHGRXWIRUWKH>'27
5UDLOFDUV@´


2Q0D\DQGLQDQLQWHUQDOHPDLODPRQJ9LVWDHPSOR\HHV,QFHRXWOLQHG

WKH WHUPV VRXJKW E\ 6HTXLWXU LQFOXGLQJ WR WUDQVORDG FUXGH RLO IURP >1RYHPEHU @  WR
'HFHPEHUIRUDERXWUDLOFDUVORDGHGSHUGD\ZLWKDPLQLPXPRIDSSUR[LPDWHO\
UDLOFDUV,QFHDOVRQRWHGWKDW6HTXLWXUZDVDOVR³>O@RRNLQJWRSODFHWDQNDJHRQRXUSURSHUW\IRU>D@
SLSHOLQHFRQQHFWLRQZLWK>D@ORQJWHUPOHDVH´&KULV)DYRUV%XVLQHVV'HYHORSPHQWRIILFHUZLWK
9LVWD ³)DYRUV´ DOVRLQGLFDWHGWKDW-XSLWHU0/3//& WKHSDUHQWRIDIILOLDWH-XSLWHU0DUNHWLQJ
7UDGLQJ//&  FROOHFWLYHO\³-XSLWHU ZDVDOVR³LQWHUHVWHGLQ´WKH7HUPLQDOEXWWKDW9LVWDKDG
GHFLGHGLWZDV³PRYLQJIRUZDUG´ZLWKWKHSURSRVHG7HUPLQDOVHUYLFHVFRQWUDFWZLWK6HTXLWXU


2Q0D\LQDQRWKHULQWHUQDOHPDLODPRQJ9LVWDHPSOR\HHV,QFHFRPSDUHG

WKHSURSRVDOVRIERWK6HTXLWXUDQG-XSLWHUIRUXVHRIWKH%DUQKDUW7HUPLQDO,QFHQRWHGLQWKHHPDLO
WKDW6HTXLWXUKDG³QRUDLOH[SHULHQFH´DQGDOVRWKDW6HTXLWXUZDVZLOOLQJ³WRHQWHUWDLQ´9LVWDDV
WKHPDQDJHURILWVIOHHWRIUDLOFDUV6LJQLILFDQWO\,QFHRSHQHGWKHHPDLOQRWLQJWKDW8QLRQ3DFLILF
5DLOURDGLV³UHTXLULQJ'27FUXGHFDUVRQDOOQHZIUHLJKWTXRWHV´DQGWKDWVXFKFDUV³DUHQRW
DYDLODEOHXQWLO44RIWKLV\HDU´


2Q -XQH   6HTXLWXU DQG 9LVWD HQWHUHG LQWR D /HWWHU RI ,QWHQW ³/2,´ 

UHJDUGLQJWKHXVHRIWKH7HUPLQDO7KHLQLWLDOWHUPRIWKH/2,ZDVWKURXJK-XQHDQGZDV

{171480/00002/01375101.DOCX1}

3



Removal Appendix 0079

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 80 of 862



H[WHQGHGE\ZULWWHQDPHQGPHQWVWR-XO\7KH/2,UHIOHFWHGWKHSDUWLHV¶LQWHQWWRHQWHU
LQWRD7HUPLQDO6HUYLFHV$JUHHPHQWIRUDWHUPRI6HSWHPEHUWR'HFHPEHU


2Q-XQH6HTXLWXUHPDLOHG)DYRUVUHJDUGLQJSURJUHVVEHLQJPDGHRQDGUDIW

RIWKHSURSRVHG7HUPLQDO6HUYLFHV$JUHHPHQWEHWZHHQ6HTXLWXUDQG9LVWD XOWLPDWHO\0DDOW DV
ZHOODV6HTXLWXU¶VSXUFKDVHRIHLJKWQHZWUDQVORDGHUVIRULQVWDOODWLRQDWWKH7HUPLQDODWDFRVWRI
RYHUDQGLWVHIIRUWVWRDGGUHVVUHJXODWRU\DQGVXUIDFHXVHLVVXHV


2Q-XQH6WUXWKHUVHPDLOHG,QFH0RUULVDQGRWKHUVDW9LVWDH[SODLQLQJWKDW

WKH³PDUNHWIRUVULJKWQRZLVXSZDUGVRIRQD\HDUOHDVH´6WUXWKHUVLQGLFDWHGWKDW
WKHROGHUUDLOFDUVPLJKWEHDEOHWREHUHWURILWWHGWRPHHWWKH'27VWDQGDUGVDQGDWD
ORZHU SULFH EXW WKHUH ZHUH VWLOO ³XQDQVZHUHG TXHVWLRQV´ IURP WKH $PHULFDQ $VVRFLDWLRQ RI
5DLOURDGV DQG WKH )HGHUDO 5DLOURDG $GPLQLVWUDWLRQ UHJDUGLQJ WKH SURSRVHG DWWHPSWHG DW
UHWURILWWLQJ


5HDOL]LQJWKDWWKHWUDLQEXVLQHVVZDVRQHWKDW6HTXLWXUZDVLQH[SHULHQFHGZLWKDQG

FRXOGQRWOHDUQRYHUQLJKW6HTXLWXUGHFLGHGWRVHHNDEXVLQHVVYHQWXUHZLWKDODUJHRLOWUDGHUZLWK
DFFHVVWROHDVHGUDLOFDUV6HTXLWXUUHDFKHGRXWWRVHYHUDOFRPSDQLHVLQFOXGLQJEXWQRWOLPLWHGWR
6KHOODQG%3


2Q -XQH   )DYRUV HPDLOHG %UDGHQ 0HUULOO 93  &)2 RI 6HTXLWXU DQG

7UDYLV 0RUULV WKH &KLHI &RPPHUFLDO 2IILFHU RI -XSLWHU UHJDUGLQJ 9LVWD ZRUNLQJ ZLWK ERWK
6HTXLWXUDQG-XSLWHUUHJDUGLQJ³9LVWD¶V%DUQKDUWWHUPLQDO´)DYRUVLQWURGXFHG-XSLWHUWR6HTXLWXU
DQG)DYRUV¶FROOHDJXH,QFHGHVFULEHG-XSLWHUDVWKH³UHDOGHDODQGDSDUWQHUZKRFRXOGJHWLWGRQH´
)DYRUV ZHQW RQ WR LQTXLUH DV WR ZKHWKHU D FRQIHUHQFH FDOO VKRXOG EH VFKHGXOHG DPRQJ 9LVWD
6HTXLWXUDQG-XSLWHUWKDWGD\RUWKHIROORZLQJGD\$FRQIHUHQFHFDOOWRRNSODFHWKDWGD\DQG
{171480/00002/01375101.DOCX1}
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6HTXLWXUZDVLQIRUPHGWKDW-XSLWHUKDGWUXFNLQJFDSDELOLWLHVDQGDOVRUHODWLRQVKLSVZLWKUDLOURDG
FRPSDQLHV ZKLFK DV QRWHG DERYH ZHUH UHTXLUHPHQWV IRU WKH SURSRVHG 7HUPLQDO WR EH YLDEOH
%UDGHQ0HUULOORI6HTXLWXUWKDQNHG)DYRUVDQG,QFHIRUWKHLQWURGXFWLRQWR-XSLWHU


2Q -XQH   )DYRUV HPDLOHG 7UDYLV 0RUULV UHJDUGLQJ FKDQJHV WR D GUDIW

WHUPLQDOVHUYLFHVDJUHHPHQWEHWZHHQ9LVWDDQG-XSLWHU)DYRUVVWDWHGWKDW³>Z@HFDQHDVLO\DPHQG
WKHFRQWUDFWWRLQFOXGH%DUQKDUWYROXPHLIWKH6HTXLW>X@URSSRUWXQLW\GRHVQ¶WSDQRXW´


6HTXLWXU LQLWLDOO\ VHOHFWHG 6KHOO DV D EXVLQHVV YHQWXUH SDUWQHU DQG SURFHHGHG LQ

RUGHULQJ WKH HTXLSPHQW WKDW ZDV QHHGHG WR EXLOG RXW WKH 7HUPLQDO LQFOXGLQJ WKH WUDQVORDGHUV
FRQWHPSODWHGXQGHUWKHRULJLQDO/2,6HTXLWXUKDGFRPPLWWHGDSSUR[LPDWHO\PLOOLRQWRWKH
7HUPLQDOSURMHFW+RZHYHUQHLWKHU6KHOOQRU%3ZHUHDEOHWRVHFXUHUDWHVIURP%16)RU83


2Q -XQH   7UDYLV 0RUULV ZLWK -XSLWHU HPDLOHG ,QFH DQG )DYRUV RI 9LVWD

DWWDFKLQJDQH[HFXWHGDJUHHPHQWEHWZHHQ9LVWDDQG-XSLWHU0RUULVDOVRVWDWHGWKDW³,DPJHWWLQJ
RQWKHSKRQHZLWK6HTXLWXUWRGD\VRZHFDQWU\WRFORVHWKH%DUQKDUWGHDO´0RUULVDOVRQRWHGWKDW
³,GRQRWKDYHILUPUDLOFDUV\HWEXWZHDUHZRUNLQJVHYHUDOVHWVZLWK-RQDV6WUXWKHUV´


)URP ODWH -XQH DQG GXULQJ -XO\ DQG WKH ILUVW ZHHN RI $XJXVW  9LVWD DQG

6HTXLWXUFRQWLQXHGQHJRWLDWLRQVDQGH[FKDQJHGGUDIWVRIWKH7HUPLQDO6HUYLFHV$JUHHPHQWIRUWKH
H[FOXVLYH XVH RI WKH 7HUPLQDO LQ %DUQKDUW  7KHQ RQ $XJXVW   )DYRUV HPDLOHG %UDGHQ
0HUULOORI6HTXLWXUDQG6HTXLWXU¶V3UHVLGHQW0LNHYDQGHQ%ROGSUHVVXULQJ6HTXLWXUWRH[HFXWH
WKH7HUPLQDO6HUYLFHV$JUHHPHQW)DYRUVVWDWHGWKDW³,DPUHFHLYLQJKHDY\SUHVVXUHWRJHWWKH
DJUHHPHQWIXOO\H[HFXWHG´DQGWKDW³>Z@HKDYHEHHQRIIHUHGVOLJKWO\EHWWHUWHUPVIURP>DQ@RWKHU
SDUW\WKDWVDLGWKH\ZLOOH[HFXWHDQDJUHHPHQWWRGD\´$WWKLVWLPH)DYRUVWROG0HUULOOWKDW-XSLWHU
ZDVRIIHULQJWRSD\PLOOLRQXSIURQWWR9LVWDDQG0DDOWIRUH[FOXVLYHXVHRIWKH7HUPLQDOFXWWLQJ
{171480/00002/01375101.DOCX1}
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RXW 6HTXLWXU )DYRU¶V VWDWHPHQWV WR 0HUULOO ZHUH NQRZLQJO\ IDOVH ZKHQ PDGH ZHUH PDGH ZLWK
FRQVFLHQFHLQGLIIHUHQFHWRWKHWUXWKRIWKHVWDWHPHQWVRUZHUHQHJOLJHQWO\PDGHDQGZHUHLQWHQGHG
WRLQGXFHDQGLQIDFWGLGLQGXFH6HTXLWXUWRVLJQWKH7HUPLQDO6HUYLFHV$JUHHPHQWDQG6HTXLWXU
UHDVRQDEO\UHOLHGRQVXFKIDOVHVWDWHPHQWV0HUULOOWROG)DYRUVWKDW6HTXLWXUKDGDOUHDG\SXUFKDVHG
WKHQHFHVVDU\HTXLSPHQWIRUWKH7HUPLQDOSURMHFWDQGZDVLQWKHKROHIRUPLOOLRQVRIGROODUVGXHWR
6HTXLWXU¶VUHOLDQFHRQWKH/2,)DYRUVDJDLQPHQWLRQHGWKDW6HTXLWXUVKRXOGGRDEXVLQHVVYHQWXUH
ZLWK-XSLWHUEHFDXVH-XSLWHUZDVDOUHDG\DEOHWRVKLSRQWKHUDLOURDGV


2Q$XJXVW0HUULOORI6HTXLWXUKDGDFRQIHUHQFHFDOOZLWK9LVWDDQG-XSLWHU

UHSUHVHQWDWLYHVUHJDUGLQJWKHDYDLODELOLW\RIUDLOFDUVDQGORFRPRWLYHV6HTXLWXUZDVWROGWKDW-XSLWHU
KDGDFFHVVWRUDLOFDUVDQGFRXOGPDQDJHWRORFRPRWLYHVDPRQWK$OVRDVDUHVXOWRI
WKDW FDOO ODWHU WKDW VDPH GD\ 6HTXLWXU¶V 3UHVLGHQW IRUZDUGHG YLD HPDLO WR )DYRUV RI 9LVWD DQG
0DDOWWKH7HUPLQDO6HUYLFHV$JUHHPHQW DOVRKHUHLQDIWHUFDOOHGWKH³$JUHHPHQW´ GDWHGHIIHFWLYH
$XJXVWZKLFKZDVH[HFXWHGWKHIROORZLQJGD\


2Q$XJXVW0RUULVHPDLOHG6HTXLWXUUHJDUGLQJDSULRUPHHWLQJLQZKLFK

-XSLWHU RIIHUHG WR SXUFKDVH WKH FUXGH RLO WUDQVORDGHG DW WKH 7HUPLQDO IURP 6HTXLWXU LQVWHDG RI
6HTXLWXU¶VLQLWLDOSODQWRVHOOWKHRLOWR6KHOO0RUULVQRWHGWKDWLQ³RUGHUWRPHHWD6HSWHPEHU
>@VWDUWGDWH,QHHGWREHJLQGLUHFWLQJWUDLQVWRZDUG%DUQKDUWTXLFNO\´


,QUHOLDQFHRQWKHSURPLVHVFRPPLWPHQWVIDOVHVWDWHPHQWVDQGLQGXFHPHQWVPDGH

E\9LVWDDQG0DDOWDQGWKHLUDJHQWVDQGUHSUHVHQWDWLYHVUHJDUGLQJWKHDYDLODELOLW\RIUDLOFDUVDQG
WUDLQVWRSLFNXSWKHFUXGHRLODWWKH7HUPLQDODQGGHOLYHULWYLDUDLOWRWKHGHVLUHGGHVWLQDWLRQV
6HTXLWXU HQWHUHG LQWR WKH $JUHHPHQW ZLWK 0DDOW ZLWK DQ HIIHFWLYH GDWH RI $XJXVW  
&RQVLVWHQWZLWKWKHHQWLUHSUHPLVHDQGSXUSRVHRIWKH$JUHHPHQW²WKDW6HTXLWXUZRXOGEHDEOHWR
{171480/00002/01375101.DOCX1}
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FRVWHIIHFWLYHO\GHOLYHURLOWRWKH7HUPLQDOWREHWUDQVORDGHGRQWRUDLOFDUVWKDWZRXOGEHGHOLYHUHG
WR WKH /RXLVLDQD *XOI &RDVW UHILQHULHV²WKURXJKRXW WKH $JUHHPHQW UHIHUHQFHV DUH PDGH WR
³UDLOFDUV´DVZHOODVDUHIHUHQFHWRWKH³WUDLQORDGLQJDUHD´7KXVLWZDVH[SUHVVO\PDGHFOHDUWR
ERWKSDUWLHVWKDWZLWKRXWDFFHVVWRWUDLQVDQGUDLOFDUVWKHHVVHQWLDOSXUSRVHRIWKH$JUHHPHQWZDV
IRUQDXJKW


3HUWKH$JUHHPHQW0DDOW DOVRGHVFULEHGDV³7HUPLQDO2ZQHU´ ZDVWKHRZQHUDQG

RSHUDWRURIWKH7HUPLQDOORFDWHGLQ%DUQKDUW7H[DVRQODQGOHDVHGRUFRQWUROOHGE\0DDOWDQG
6HTXLWXU GHVFULEHGDV³&XVWRPHU´ ZDVHQJDJHGLQWKHEXVLQHVVRIWUDQVSRUWDWLRQDQGPDUNHWLQJ
RIFUXGHRLODQGRWKHUOLTXLGK\GURFDUERQSURGXFWVRZQHGRUFRQWUROOHGE\6HTXLWXU KHUHLQDIWHU
³RLO´ $PRQJRWKHUFRQWUDFWXDOGXWLHVWKH$JUHHPHQWSURYLGHGWKDW0DDOWZRXOGSURYLGHWKH
ODERUVXSHUYLVLRQDQGPDWHULDOVQHFHVVDU\WRGHOLYHUKDQGOHPHDVXUHDQGUHGHOLYHU KHUHLQDIWHU
³WUDQVORDG´ WKHRLOWR6HTXLWXURUWR6HTXLWXU¶VWKLUGSDUW\FXVWRPHUV6HTXLWXUZRXOGKDYHWKH
H[FOXVLYHULJKWVWRXVHWKH7HUPLQDOIRUWUDQVORDGLQJRLO


6HFWLRQRIWKH$JUHHPHQWUHTXLUHG0DDOWWRSURFXUHDQGPDLQWDLQDWLWVRZQ

H[SHQVHDSROOXWLRQOHJDOOLDELOLW\ ³33/´ LQVXUDQFHSROLF\UHDVRQDEO\DFFHSWDEOHWR6HTXLWXUDQG
QDPLQJ6HTXLWXUDQGLWV*URXSDVDQDGGLWLRQDOLQVXUHGEXWWKLVSROLF\ZDVQHYHUSURFXUHGE\
0DDOWDQGSURYLGHGWR6HTXLWXUDVUHTXLUHGE\WKH$JUHHPHQW


7KH$JUHHPHQWFRQWHPSODWHGWZRPHWKRGVRIGHOLYHU\RIRLOWRWKH7HUPLQDOE\

HLWKHUWUXFNRUSLSHOLQH5HJDUGOHVVRIWKHPHWKRGRIGHOLYHU\XSRQUHFHLSW0DDOWZRXOGWKHQ
WUDQVORDGWKHRLOLQWRUDLOFDUVWR6HTXLWXURU6HTXLWXU¶VWKLUGSDUW\FXVWRPHUV,QRUGHUWRIDFLOLWDWH


1

7KH7HUPLQDO¶VDGGUHVVLVORFDWHGDW:+Z\%DUQKDUW,ULRQ&RXQW\7H[DVDQGLVPRUHVSHFLILFDOO\
GHVFULEHGLQWKH$JUHHPHQWLQ([KLELW$WKHUHWR
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WKH WUDQVORDGLQJ LQWR UDLOFDUV RI RLO WKDW ZDV GHOLYHUHG E\ WUXFN 6HTXLWXU DW LWV VROH FRVW DQG
VLJQLILFDQWH[SHQVHLQVWDOOHGHTXLSPHQWDQGIDFLOLWLHVDWWKH7HUPLQDOZKLFKZDVGHVFULEHGLQWKH
$JUHHPHQWDVWKH³3KDVH,3URMHFW´6HTXLWXUPDGHWKLVLQYHVWPHQWDQGLQFXUUHGWKHVHFRVWVLQ
UHOLDQFHRQ9LVWD¶VDQG0DDOW¶VSURPLVHVWKDWWKHUHZRXOGEHKDYHVXIILFLHQWWUDLQVUDLOFDUVDQG
RWKHU PHDQV WR WUDQVSRUW WKH FUXGH RLO YLD UDLO DV UHIHUHQFHG LQ WKH $JUHHPHQW $GGLWLRQDOO\ LI
6HTXLWXUHOHFWHGWRGRVRLWFRXOGDOVRLQVWDOODWLWVVROHFRVWDQGH[SHQVHHTXLSPHQWDQGIDFLOLWLHV
DW WKH 7HUPLQDO IRU WUDQVORDGLQJ RLO LQWR UDLOFDUV IURP SLSHOLQHV YHUVXV WUXFNV  ZKLFK ZDV
GHVFULEHGLQWKH$JUHHPHQWDVWKH³3KDVH,,3URMHFW´


6LJQLILFDQWO\DVWRWKHHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGE\6HTXLWXU FROOHFWLYHO\

³&XVWRPHU7HUPLQDO0RGLILFDWLRQV´ LQFRQQHFWLRQZLWKWKHHLWKHUWKH3KDVH,3URMHFWRUWKH3KDVH
,,3URMHFW0DDOWDJUHHGLQWKH$JUHHPHQWWKDW³WLWOHWRWKHHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGE\RU
DWWKHGLUHFWLRQRI>6HTXLWXU@LQFRQQHFWLRQZLWKD&XVWRPHU7HUPLQDO0RGLILFDWLRQVKDOOUHPDLQ
ZLWKDQGEHYHVWHGLQ>6HTXLWXU@´6HH$JUHHPHQW7KHRQO\H[FHSWLRQWR6HTXLWXU¶VWLWOH
DQGRZQHUVKLSWRWKH&XVWRPHU7HUPLQDO0RGLILFDWLRQVWKDWLWPD\KDYHLQVWDOOHGRUGLUHFWHGDW
LWVRZQFRVWDQGH[SHQVHZDV³DQ\DGGLWLRQDOUDLOWUDFNVWKDWPD\>KDYHEHHQ@LQVWDOOHG´ZKLFK
DGGLWLRQDOWUDFNV¶RZQHUVKLSLIVRLQVWDOOHGZRXOGEHWUDQVIHUUHGWR0DDOWDIWHUWKHH[SLUDWLRQRI
WKH$JUHHPHQW¶VWHUPVXEMHFWWRFHUWDLQULJKWVRI6HTXLWXU6HH$JUHHPHQW


,QYHU\JHQHUDOWHUPVDQGVXEMHFWWRQXPHURXVWHUPVDQGFRQGLWLRQVLQH[FKDQJH

IRU0DDOW¶VRSHUDWLRQRIWKH7HUPLQDODQGLWVWUDQVORDGLQJRIRLOH[FOXVLYHO\IRU6HTXLWXUIXUWKHU
FRQGLWLRQHGXSRQWKHRFFXUUHQFHRIWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWH0DDOWZRXOG
EHSDLGDWOHDVWDPLQLPXPSD\PHQW WKH³6KRUWIDOO3D\PHQW´ GHSHQGLQJRQWKHDPRXQWRIRLO
DFWXDOO\WUDQVORDGHGWKURXJKWKH7HUPLQDO6HH$JUHHPHQW
{171480/00002/01375101.DOCX1}
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$Q\REOLJDWLRQIRU6HTXLWXUWRSD\WKH6KRUWIDOO3D\PHQWKRZHYHUZDVH[SUHVVO\

PDGHVXEMHFWWR³WKHWHUPVRIWKLV$JUHHPHQWLQFOXGLQJ)RUFH0DMHXUH´6HH$JUHHPHQW
7KH$JUHHPHQWFRXOGQRWKDYHEHHQFOHDUHUZKHQLWSURYLGHGDVIROORZV³7KHUHVKDOOEHQR
6KRUWIDOO3D\PHQWGXHDQGRZLQJIRUWKH6KRUWIDOOWRWKHH[WHQWFDXVHGRUFRQWULEXWHGWRE\)RUFH
0DMHXUHRUGXHWRVXFK7HUPLQDO2ZQHU>0DDOW@EUHDFK´6HH$JUHHPHQW D 


$GGLWLRQDOO\ QR SD\PHQW ZRXOG EH GXH XQGHU WKH $JUHHPHQW LQFOXGLQJ DQ\

6KRUWIDOO3D\PHQWXQWLO³DIWHUWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWH´6HH$JUHHPHQW
7KH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHZDVGHILQHGDV³WKHGDWHWKDWWKH7HUPLQDOLV
IXOO\RSHUDWLRQDOWRHQDEOHWKHSHUIRUPDQFHDQGUHFHLSWRIWKH6HUYLFHVDQGDQ\DQGDOO5HJXODWRU\
$SSURYDOV IRU WKH 6HUYLFHV KDYH EHHQ REWDLQHG LQ HDFK FDVH DV UHDVRQDEO\ GHWHUPLQHG E\
&XVWRPHU>6HTXLWXU@DQGDVVXFKGDWHLVHYLGHQFHGE\DZULWWHQQRWLFHVHQWE\&XVWRPHU>6HTXLWXU@
WR7HUPLQDO2ZQHU>0DDOW@´6HH$JUHHPHQW


,PSRUWDQWO\LQWKHHYHQWRID)RUFH0DMHXUHDQ\REOLJDWLRQRI6HTXLWXUWRPDNH

SD\PHQWVWR0DDOWRQO\H[LVWHGIRURLO³DFWXDOO\7KURXJKSXWDWWKH7HUPLQDO´6HH$JUHHPHQW
7KHWHUP³7KURXJKSXW´ZDVGHILQHGDV³WKHGHOLYHU\RI3URGXFW>RLO@IURPWUXFNVRUSLSHOLQH
LQWR WKH 7HUPLQDO RQ EHKDOI RI &XVWRPHU >6HTXLWXU@ RU &XVWRPHU¶V >6HTXLWXU¶V@ WKLUGSDUW\
FXVWRPHUV´  6HH $JUHHPHQW    6XEMHFW WR WKH WHUPV RI WKH $JUHHPHQW 6HTXLWXU ZDV RQO\
REOLJDWHGWRSD\0DDOWDWKURXJKSXWIHHRISHU%DUUHOIRU3URGXFW7KURXJKSXWWKURXJKWKH
7HUPLQDO6HH$JUHHPHQW³3URGXFW7KURXJKSXW´ZDVWKHPHWHUHGTXDQWLW\RIRLODFWXDOO\
GHOLYHUHGLQWRWKH7HUPLQDODQGWUDQVORDGHGE\0DDOWLQWRUDLOFDUV6HH$JUHHPHQW$UW1RRLO
ZDVHYHUDFWXDOO\7KURXJKSXWDWWKH7HUPLQDO

{171480/00002/01375101.DOCX1}
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7KH$JUHHPHQWGHILQHGERWK³)RUFH0DMHXUH(YHQW´DQG³)RUFH0DMHXUH´WRPHDQ

³DQ\FDXVHQRWZLWKLQWKHUHDVRQDEOHFRQWURORID3DUW\FODLPLQJVXVSHQVLRQDQGWKDWFRXOGQRW
KDYHEHHQDYRLGHGRURYHUFRPHE\WKHH[HUFLVHRIGXHGLOLJHQFHE\VXFK3DUW\´ZKLFKLQFOXGHGD
OHQJWK\OLVWRIYDULRXVHYHQWVDQGRFFXUUHQFHV,QFOXGHGLQWKHOLVWRIHYHQWVDQGRFFXUUHQFHVZDV
³WKH XQDYDLODELOLW\ LQWHUUXSWLRQ GHOD\ RU FXUWDLOPHQW RI 3URGXFW WUDQVSRUWDWLRQ VHUYLFHV´ DQG D
FDWFKDOO IRU ³DQ\ RWKHU FDXVH RU FDXVHV EH\RQG WKH UHDVRQDEOH FRQWURO RI WKH 3DUW\ FODLPLQJ
VXVSHQVLRQ ZKHWKHU VLPLODU RU QRW WR WKRVH OLVWHG´  6HH $JUHHPHQW    ,I HLWKHU SDUW\
GHWHUPLQHGLWZDVQHFHVVDU\WRGHFODUHD)RUFH0DMHXUH(YHQWQRWLFHZDVUHTXLUHGILUVWE\SKRQH
RUHPDLODQGWKHQE\PDLORURYHUQLJKWFDUULHU6HH$JUHHPHQW


$WQRSRLQWLQWLPHLQFOXGLQJEHWZHHQ$XJXVWDQG'HFHPEHUGLG

6HTXLWXUHYHUVHQGZULWWHQQRWLFHWR0DDOWWKDWWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHKDG
RFFXUUHG


$WQRSRLQWLQWLPHLQFOXGLQJEHWZHHQ$XJXVWDQG'HFHPEHUZDV

RLO³DFWXDOO\7KURXJKSXWDWWKH´7HUPLQDO
'HVSLWH 9LVWD DQG 0DDOW¶V SURPLVHV WR 6HTXLWXU WKDW 6HTXLWXU ZRXOG EH DEOH WR
VHFXUHVXIILFLHQWQXPEHUVRIWUDLQVDQGUDLOFDUVDQGDWDUHDOO\JRRGUDWHDQG9LVWD¶VDQG0DDOW¶V
LQWURGXFWLRQWR6HTXLWXURI9LVWD¶VDQG0DDOW¶VDJHQWVZKRZHUHVHOISURIHVVHG³UDLOFDUJX\V´LW
EHFDPHREYLRXVWKDWVDLGSURPLVHVZHUHIDOVH6SHFLILFDOO\VXIILFLHQWWUDLQVUDLOFDUVDQGRWKHU
PHDQVRIWUDQVSRUWLQJFUXGHRLOYLDUDLOZHUHQRWUHDGLO\DYDLODEOHWR6HTXLWXU,QIDFWWKHUHEHFDPH
DQXQDYDLODELOLW\LQWHUUXSWLRQGHOD\RUFXUWDLOPHQWRIRLOWUDQVSRUWDWLRQVHUYLFHVWKDWZHUHEH\RQG
WKHFRQWURORI6HTXLWXU7KHVHFLUFXPVWDQFHVZHUHQRWIRUHVHHDEOHWR6HTXLWXUDQGDPRXQWHGWRD
)RUFH0DMHXUHHYHQWDVGHVFULEHGLQWKH7HUPLQDO6HUYLFHV$JUHHPHQW
{171480/00002/01375101.DOCX1}
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2Q'HFHPEHULQDFFRUGDQFHZLWKWKHWHUPVRIWKH$JUHHPHQW6HTXLWXU

VHQWZULWWHQQRWLFHWR0DDOWE\HPDLODQG)HG([WKDW6HTXLWXUKDGGHFODUHGDQH[LVWLQJ³)RUFH
0DMHXUH´XQGHUWKH$JUHHPHQWEHFDXVHRIWKH³XQDYDLODELOLW\LQWHUUXSWLRQGHOD\RUFXUWDLOPHQW
RIUDLOWUDQVSRUWDWLRQVHUYLFHV´IRUWKHRLO³GHVSLWHFRQWLQXHGHIIRUWVWRSURFXUHVXFKVHUYLFHV´
0RUHVSHFLILFDOO\D)RUFH0DMHXUHHYHQWRFFXUUHGEHFDXVHFUXGHRLOWUDQVSRUWDWLRQVHUYLFH HJ
UDLOVHUYLFHDQGFDSDFLW\ WRDOORZIRU6HTXLWXU¶VXVHRIWKH7HUPLQDOIRUWKHLQWHQGHGSXUSRVHVRI
WKH$JUHHPHQWZDVQRWDYDLODEOHGHVSLWHGLOLJHQWHIIRUWVWRSURFXUHVXFKVHUYLFHDQGFDSDFLW\DQG
VXFKHYHQWRI)RUFH0DMHXUHZDVQRWZLWKLQWKHUHDVRQDEOHFRQWURORI6HTXLWXU7KHZULWWHQQRWLFH
DOVR QRWHG WKDW 6HTXLWXU DQWLFLSDWHG WKDW WKH )RUFH 0DMHXUH HYHQW ZRXOG ³FRQWLQXH IRU WKH
IRUHVHHDEOHIXWXUH´


2Q-DQXDU\6HTXLWXUUHFHLYHGDQLQYRLFHIURP0DDOWGDWHG-DQXDU\

IRUZKLFKZDVSUHVXPDEO\IRUDQDOOHJHG6KRUWIDOO3D\PHQW


2Q -DQXDU\   6HTXLWXU VHQW ZULWWHQ QRWLFH WR 0DDOW UHVSRQGLQJ WR WKH

-DQXDU\LQYRLFHGLVSXWLQJWKDWVXFKDPRXQWZDVRZHGEHFDXVHERWKWKH)RUFH0DMHXUH
HYHQW KDG RFFXUUHG DQG UHPDLQHG FRQWLQXLQJ DQG DOVR EHFDXVH DV QRWHG DERYH WKH 7HUPLQDO
2SHUDWLRQV&RPPHQFHPHQW'DWHKDGQRWEHHQUHDFKHGSHUWKHWHUPVRIWKH$JUHHPHQW6HTXLWXU
DOVRLQGLFDWHGWKDWLWZRXOGLQIRUP0DDOWRI³DQ\FKDQJHVRUGHYHORSPHQWVLQWKHVWDWXVRIWKH
([LVWLQJ)RUFH0DMHXUH´


2Q)HEUXDU\6HTXLWXUVHQWZULWWHQQRWLFHWR0DDOWE\HPDLODQG)HG([WKDW

WKHGHFODUHG)RUFH0DMHXUHKDGFRQWLQXHGIRUVL[W\GD\VGHVSLWH6HTXLWXU¶VFRQWLQXHGHIIRUWVWR
SURFXUHVXFKVHUYLFHV$FFRUGLQJO\6HTXLWXUQRWLILHG0DDOWRI6HTXLWXU¶VULJKWWRWHUPLQDWHWKH
$JUHHPHQW 6SHFLILFDOO\ 6HTXLWXU UHOLHG RQ WKH ³7HUPLQDWLRQ IRU ([WHQGHG )RUFH 0DMHXUH´
{171480/00002/01375101.DOCX1}
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SURYLVLRQLQWKH$JUHHPHQWZKLFKSURYLGHVLQSHUWLQHQWSDUWWKDW³>E@\ZULWWHQQRWLFHWRWKHRWKHU
3DUW\D3DUW\VKDOOKDYHWKHULJKWWRWHUPLQDWHWKLV$JUHHPHQWSULRUWRWKHHQGRIWKH7HUPLIWKH
3DUWLHVDUHXQDEOHWRIXOILOOWKHSXUSRVHVRIWKLV$JUHHPHQWGXHWR)RUFH0DMHXUHIRUDSHULRGHTXDO
WRRUJUHDWHUWKDQ D   FRQVHFXWLYH'D\V´6HH$JUHHPHQW7KH)HEUXDU\QRWLFH
DOVR QRWHG WKDW 6HTXLWXU ZRXOG EH FRQWDFWLQJ 0DDOW WR GLVFXVV DQG FRRUGLQDWH WKH UHPRYDO RI
6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGDWWKH7HUPLQDO &XVWRPHU7HUPLQDO0RGLILFDWLRQV 
6HH$JUHHPHQWDQG GHVFULELQJXSRQWHUPLQDWLRQRIWKH$JUHHPHQW6HTXLWXU¶V³ULJKW
RIDFFHVVRYHURQDQGDFURVV´WKHODQGVXSRQZKLFKWKH7HUPLQDOZDVORFDWHGIRU³SXUSRVHVRI
HQIRUFLQJ´ 6HTXLWXU¶V ³ULJKWV XQGHU WKLV $JUHHPHQW´ WR UHPRYH WKH &XVWRPHU 7HUPLQDO
0RGLILFDWLRQV DQG DOVR DFNQRZOHGJLQJ 6HTXLWXU¶V XQGLVSXWHG ³WLWOH WR DQG RZQHUVKLS RI´ VXFK
&XVWRPHU7HUPLQDO0RGLILFDWLRQV 


1RWDEO\DVWR6HTXLWXU¶VQRWLFHRI7HUPLQDWLRQIRU([WHQGHG)RUFH0DMHXUHWKH

$JUHHPHQWIXUWKHUSURYLGHGWKDW³>I@ROORZLQJWKHJLYLQJRIVXFKQRWLFHQHLWKHU3DUW\VKDOOKDYH
DQ\IXUWKHUREOLJDWLRQVWRWKHRWKHU3DUW\XQGHUWKLV$JUHHPHQW LQFOXGLQJEXWQRWOLPLWHGWRZLWK
UHVSHFW WR WKH 0LQLPXP 9ROXPH &RPPLWPHQW ´ ZKLFK LQFOXGHG DQ\ REOLJDWLRQ WR SD\ DQ\
6KRUWIDOO3D\PHQW7KURXJKSXW)HHRUDQ\RWKHUIHHRUSD\PHQW6HH$JUHHPHQWDQG



2QRUDERXW)HEUXDU\DQDWWRUQH\IRU0DDOWVHQWDOHWWHUGDWHG)HEUXDU\

WR6HTXLWXUZKLFKGLVSXWHGWKDWWKH)RUFH0DMHXUHHYHQWKDGRFFXUUHGEXWZLWKRXWDQ\
UHIHUHQFHWRHYLGHQFHWRWKHFRQWUDU\DQGRQO\DFRQFOXVRU\XQIRXQGHGDVVHUWLRQRISUHWH[W7KH
OHWWHUDOVRLQFOXGHGDFRS\RIWKH2ULJLQDO3HWLWLRQILOHGLQWKLVFDVHE\0DDOWRQ)HEUXDU\
DWSP6LJQLILFDQWO\WKHOHWWHUDOVRVWDWHGWKDW³0DDOWZLOOQRWDOORZ\RXUFRPSDQ\DFFHVVWR
{171480/00002/01375101.DOCX1}
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WKH%DUQKDUWSURSHUW\>7HUPLQDO@WRUHPRYHHTXLSPHQWRURWKHUZLVH´DQGWKDW³>D@Q\DWWHPSWWR
DFFHVV WKH SURSHUW\ ZLOO EH FRQVLGHUHG D WUHVSDVV´  1RWDEO\ DEVHQW IURP WKH OHWWHU ZDV DQ\
UHIHUHQFHWRDQ\WHUPVLQWKH$JUHHPHQWRUOHJDODXWKRULW\WKDWSHUPLWWHG0DDOWWRUHIXVH6HTXLWXU
DFFHVVWRWKHSURSHUW\WRUHWULHYH6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVRUWKDWVXJJHVWHG6HTXLWXU¶V
XQGLVSXWHG ³ULJKW RI DFFHVV RYHU RQ DQG DFURVV´ WKH SURSHUW\ RU 7HUPLQDO  IRU ³SXUSRVHV RI
HQIRUFLQJ´6HTXLWXU¶V³ULJKWVXQGHUWKLV$JUHHPHQW´LQFOXGLQJUHPRYLQJDQGUHWULHYLQJ6HTXLWXU¶V
HTXLSPHQWDQGIDFLOLWLHVKDGEHHQWHUPLQDWHG6HH$JUHHPHQW


2Q )HEUXDU\   6HTXLWXU¶V DWWRUQH\ VHQW D OHWWHU WR 0DDOW¶V DWWRUQH\

UHVSRQGLQJWRWKH)HEUXDU\OHWWHUQRWHGDERYH,QWKHOHWWHU6HTXLWXU¶VDWWRUQH\UHLWHUDWHG
WKDW 6HTXLWXU KDG SURSHUO\ WHUPLQDWHG WKH $JUHHPHQW  0RVW VLJQLILFDQWO\ KRZHYHU WKH OHWWHU
H[SODLQHG WKDW HDUOLHU RQ )HEUXDU\   6HTXLWXU KDG OHDUQHG WKDW LWV HTXLSPHQW KDG
ZURQJIXOO\EHHQUHPRYHGVWROHQDQGPLVDSSURSULDWHGIURPWKH7HUPLQDOE\0DDOWZLWKRXWQRWLFH
RU ZDUQLQJ  6HTXLWXU OHDUQHG WKDW LWV HTXLSPHQW DQG IDFLOLWLHV ZHUH UHPRYHG WR D ORFDWLRQ
DSSUR[LPDWHO\PLOHVDZD\IURPWKH7HUPLQDODQGRQUHDOSURSHUW\WKDW6HTXLWXUGRHVQRWKDYH
DQH[SUHVVULJKWRIDFFHVVOLNHLWGRHVZLWKUHVSHFWWRWKH7HUPLQDOSHUWKHWHUPVRIWKH$JUHHPHQW
7KHOHWWHUDOVRGHPDQGHGWKDW6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVEHUHWXUQHGWR6HTXLWXUE\QR
ODWHU WKDQ )HEUXDU\   DW  SP  'HVSLWH 6HTXLWXU¶V OHWWHU DQG GHPDQG 0DDOW QHYHU
UHVSRQGHGQRUUHWXUQHG6HTXLWXU¶VHTXLSPHQW$QG0DDOWKDVRWKHUZLVHIDLOHGDQGUHIXVHGWRKRQRU
LWVREOLJDWLRQVXQGHUWKH$JUHHPHQWZLWKUHVSHFWWR6HTXLWXU¶VULJKWVDQGDFFHVVWRLWVHTXLSPHQW
DQGIDFLOLWLHVDQGDOORWKHUULJKWVWKDW6HTXLWXUKDVXQGHUWKH$JUHHPHQW


6HTXLWXU¶V HTXLSPHQW DQG IDFLOLWLHV ZURQJIXOO\ UHPRYHG VWROHQ DQG

PLVDSSURSULDWHGE\0DDOWLVYDOXHGDWDSSUR[LPDWHO\LQWKHDJJUHJDWHLIQRWPRUH
{171480/00002/01375101.DOCX1}
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DQG LQFOXGHV QXPHURXV GHYLFHV FRPSRQHQWV DQG LWHPV %HFDXVH 6HTXLWXU GRHV QRW KDYH OHJDO
DFFHVVWRWKHSURSHUW\ZKHUH0DDOWKDVFXUUHQWO\UHORFDWHG6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHV
6HTXLWXUFDQQRWSURSHUO\VHFXUHDQGSURWHFWVXFKHTXLSPHQWDQGIDFLOLWLHVIURPGDPDJHFRUURVLRQ
YDQGDOLVPRUDVXEVHTXHQWWKHIWE\SHUVRQVRWKHUWKDQ0DDOW$GGLWLRQDOO\ZLWKRXWLPPHGLDWH
DFFHVVWRLWVHTXLSPHQWDQGIDFLOLWLHV6HTXLWXUFDQQRWUHWULHYHWKHHTXLSPHQWDQGIDFLOLWLHVDQGXVH
LW IRU RWKHU EXVLQHVV RSSRUWXQLWLHV VKRXOG WKH\ DULVH  6LPSO\ SXW WKH KDUP EHLQJ VXIIHUHG E\
0DDOW¶VZURQJIXOO\UHPRYLQJVWHDOLQJDQGPLVDSSURSULDWLQJ6HTXLWXU¶VHTXLSPHQWLVLUUHSDUDEOH
DQGLPPHDVXUDEOH
6(&21'$0(1'('&2817(5&/$,06


3HU5XOH6HTXLWXUVHHNVQRQPRQHWDU\UHOLHILQFOXGLQJGHFODUDWRU\DQFLOODU\

DQGLQMXQFWLYH LQFOXGLQJSURKLELWLYHDQGPDQGDWRU\ UHOLHIDQGDGGLWLRQDOO\RULQWKHDOWHUQDWLYH
WRVXFKUHOLHIPRQHWDU\UHOLHIRIRYHU


6HTXLWXULQFRUSRUDWHVKHUHLQWKHIDFWVVHWIRUWKDERYH

Promissory Estoppel


9LVWDDQG0DDOWPDGHSURPLVHVWR6HTXLWXUH[SUHVVO\HLWKHURUDOO\RULQZULWLQJ

DQGRURULPSOLHGO\WKURXJK9LVWD¶VDQG0DDOW¶VFRQGXFWZKLFKLQFOXGHGWKHSURPLVHVWKDWWUDLQV
DQGUDLOFDUVZRXOGEHDYDLODEOHLQFOXGLQJDWDUHDVRQDEOHSULFHDWWKHULJKWWLPHDQGIRUWKHULJKW
WHUP  6HTXLWXU UHDVRQDEO\ UHOLHG RQ 9LVWD¶V DQG 0DDOW¶V SURPLVHV WR 6HTXLWXU¶V GHWULPHQW
6HTXLWXU¶VUHOLDQFHZDVIRUHVHHDEOHE\9LVWDDQG0DDOW,QMXVWLFHFDQEHDYRLGHGRQO\E\HQIRUFLQJ
9LVWD¶V DQG 0DDOW¶V SURPLVHV ,Q DGGLWLRQ RU LQ WKH DOWHUQDWLYH 6HTXLWXU KDV LQFXUUHG UHOLDQFH
GDPDJHV GXH WR 9LVWD¶V DQG 0DDOW¶V SURPLVHV LQ DQ DPRXQW RYHU   6HTXLWXU VHHNV
UHFRYHU\RILWVGDPDJHVLQWHUHVWFRXUWFRVWVDQGDWWRUQH\¶VIHHV
{171480/00002/01375101.DOCX1}

14



Removal Appendix 0090

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 91 of 862



Negative misrepresentations


9LVWD¶VDQG0DDOW¶VUHSUHVHQWDWLRQVWR6HTXLWXUZHUHLQFRQQHFWLRQZLWKWKHDERYH

UHIHUHQFHGWUDQVDFWLRQLQZKLFK9LVWDDQG0DDOWKDGDSHFXQLDU\LQWHUHVW9LVWDDQG0DDOWVXSSOLHG
IDOVHLQIRUPDWLRQWRJXLGH6HTXLWXULQWRWKHWUDQVDFWLRQ1HLWKHU9LVWDQRU0DDOWXVHGUHDVRQDEOH
FDUHLQREWDLQLQJRUFRPPXQLFDWLQJWKHUHSUHVHQWDWLRQVDQGLQIRUPDWLRQ6HTXLWXUMXVWLILDEO\UHOLHG
RQWKHUHSUHVHQWDWLRQVDQGLQIRUPDWLRQ6HTXLWXUKDVLQFXUUHGUHOLDQFHGDPDJHVGXHWR9LVWD¶VDQG
0DDOW¶V IDOVH UHSUHVHQWDWLRQV LQ DQ DPRXQW RYHU   6HTXLWXU VHHNV UHFRYHU\ RI LWV
GDPDJHVLQWHUHVWFRXUWFRVWVDQGDWWRUQH\¶VIHHV
Common law fraudulent inducement


9LVWDDQG0DDOWPDGHPDWHULDOUHSUHVHQWDWLRQVWR6HTXLWXULQWKHDERYHUHIHUHQFHG

WUDQVDFWLRQWKDWZHUHIDOVH:KHQ9LVWDDQG0DDOWPDGHWKHUHSUHVHQWDWLRQVWR6HTXLWXU9LVWDDQG
0DDOW NQHZ WKH UHSUHVHQWDWLRQV ZHUH IDOVH RU PDGH WKH UHSUHVHQWDWLRQV UHFNOHVVO\ DV SRVLWLYH
DVVHUWLRQVDQGZLWKRXWNQRZOHGJHRIWKHWUXWKLIDQ\9LVWDDQG0DDOWPDGHWKHUHSUHVHQWDWLRQV
ZLWKWKHLQWHQWWKDW6HTXLWXUDFWRQWKHPLQFOXGLQJ6HTXLWXUHQWHULQJLQWRWKH$JUHHPHQW6HTXLWXU
UHOLHGRQWKHUHSUHVHQWDWLRQV$VDUHVXOW6HTXLWXUKDVLQFXUUHGUHOLDQFHGDPDJHVGXHWR9LVWD¶V
DQG0DDOW¶VIDOVHUHSUHVHQWDWLRQVLQDQDPRXQWRYHU6HTXLWXUVHHNVUHFRYHU\RILWV
GDPDJHVLQWHUHVWFRXUWFRVWVDQGDWWRUQH\¶VIHHV
Breach of Contract


6HTXLWXUDQG0DDOWHQWHUHGLQWRWKH$JUHHPHQW6HTXLWXUSURSHUO\WHUPLQDWHGWKH

$JUHHPHQW ZKLOH UHWDLQLQJ FHUWDLQ ULJKWV XQGHU WKH $JUHHPHQW  'HVSLWH WKH IRUHJRLQJ 0DDOW
EUHDFKHGWKH$JUHHPHQW0DDOW¶VEUHDFKKDVFDXVHG6HTXLWXULQMXU\
Declaratory Judgment
{171480/00002/01375101.DOCX1}
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3XUVXDQWWR&KDSWHURIWKH7H[DV&LYLO3UDFWLFHDQG5HPHGLHV&RGHNQRZQDV

WKH 7H[DV 8QLIRUP 'HFODUDWRU\ -XGJPHQWV $FW KHUHDIWHU ³8'-$´  WKH SDUWLHV KDYH D GLVSXWH
DERXWWKHLUULJKWVDQGREOLJDWLRQVXQGHUWKH$JUHHPHQW6HTXLWXUVHHNVDGHFODUDWRU\MXGJPHQW
IURPWKLV&RXUWDVIROORZV
 1R7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHHYHURFFXUUHG
  2Q'HFHPEHU6HTXLWXUSURSHUO\VHQWQRWLFHRID)RUFH0DMHXUHDQGVXFK
)RUFH0DMHXUHH[LVWHG
 2Q)HEUXDU\6HTXLWXUSURSHUO\VHQWQRWLFHWHUPLQDWLQJWKH$JUHHPHQWEHFDXVH
D)RUFH0DMHXUHH[LVWHGIRUDWOHDVWVL[W\GD\V
 (IIHFWLYH)HEUXDU\WKH$JUHHPHQWZDVWHUPLQDWHGE\)RUFH0DMHXUH
   6HTXLWXU ZDV QRW REOLJDWHG WR UHPHG\ WKH FDXVH RI WKH )RUFH 0DMHXUH RFFXUUHQFH
EHFDXVH6HTXLWXUDVWKHDIIHFWHGSDUW\GLGQRWGHHPLWUHDVRQDEOHDQGHFRQRPLFWRGRVR
 6HTXLWXUQHLWKHURZHVQRURZHGDSD\PHQWRIDQ\NLQGWR0DDOWXQGHUWKH$JUHHPHQW
 6HTXLWXUKDVWKHH[FOXVLYHULJKWDQGWLWOHWRWKHHTXLSPHQWDQGIDFLOLWLHVLWLQVWDOOHGDW
WKH 7HUPLQDO DQG WKDW 0DDOW ZURQJIXOO\ UHPRYHG VWROHQ DQG PLVDSSURSULDWHG VXFK
HTXLSPHQWDQGIDFLOLWLHVDQG
 6HTXLWXUKDVWKHULJKWWRUHWULHYHLWVHTXLSPHQWDQGIDFLOLWLHVIURPDQ\ORFDWLRQZKHUH
0DDOWKDVSODFHGVXFKHTXLSPHQWDQGIDFLOLWLHV
Conversion


6HTXLWXU RZQV DQG KDV WKH ULJKW WR LPPHGLDWH SRVVHVVLRQ RI WKH HTXLSPHQW DQG

IDFLOLWLHVWKDWLWLQVWDOOHGDWWKH7HUPLQDO7KHHTXLSPHQWDQGIDFLOLWLHVDUHSHUVRQDOSURSHUW\0DDOW
ZURQJIXOO\ H[HUFLVHG GRPLQLRQ DQG FRQWURO RI VXFK SURSHUW\ E\ UHIXVLQJ WR DOORZ 6HTXLWXU WR
{171480/00002/01375101.DOCX1}
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UHWULHYHVXFKSURSHUW\IURPWKH7HUPLQDOE\ZURQJIXOO\UHPRYLQJVWHDOLQJDQGPLVDSSURSULDWLQJ
6HTXLWXU¶VSURSHUW\DQGSODFLQJLWDWDORFDWLRQDSSUR[LPDWHO\PLOHVIURPWKH7HUPLQDODQGE\
UHIXVLQJ WR UHWXUQ 6HTXLWXU¶V SURSHUW\ WR WKH 7HUPLQDO XSRQ UHPDQG RU RWKHUZLVH FRQWLQXLQJWR
UHIXVH6HTXLWXU¶VDFFHVVWRLWVSURSHUW\$VDUHVXOWRI0DDOW¶VDFWVDQGRURPLVVLRQV6HTXLWXUKDV
VXIIHUHGLQMXU\
5(/,()5(48(67('


:+(5()25( 35(0,6(6 &216,'(5(' 'HIHQGDQW&RXQWHU3ODLQWLII7KLUG3DUW\

3ODLQWLIIV6(48,7853(50,$1//&IXUWKHUUHTXHVWVWKDW3ODLQWLII0DDOWUHFRYHUQRWKLQJE\
LWVVXLWWKDW6(48,7853(50,$1//&UHFRYHUDQGREWDLQIURP0DDOWWKHGHFODUDWRU\UHOLHI
VRXJKWDERYHWKDW6(48,7853(50,$1//&UHFRYHUDQGREWDLQIURP0DDOWDQG9LVWDMRLQWO\
DQG VHYHUDOO\ DOO GDPDJHV LQFOXGLQJ DFWXDO VSHFLDO DQG H[HPSODU\ GDPDJHV FRXUW FRVWV
H[SHQVHV DQG UHDVRQDEOH DQG QHFHVVDU\ DQGRU HTXLWDEOH DQG MXVW SHU 8'-$  DWWRUQH\¶V IHHV
DJDLQVW 0DDOW DQG 9LVWD DV QRWHG DERYH SXUVXDQW WR WKH SUHYDLOLQJ SDUW\ FODXVH LQ WKH VXEMHFW
$JUHHPHQW &KDSWHUV  DQG  RI WKH 7H[DV &LYLO 3UDFWLFH DQG 5HPHGLHV &RGH DQG WKDW
6(48,7853(50,$1//&KDYHVXFKRWKHUDQGIXUWKHUUHOLHIWRZKLFKLWLVHQWLWOHGZKHWKHUDW
ODZRULQHTXLW\


{171480/00002/01375101.DOCX1}
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5HVSHFWIXOO\VXEPLWWHG












+229(56/29$&(.//3
%\V0DWWKHZ$.RUQKDXVHU
0DWWKHZ$.RUQKDXVHU
6WDWH%DU1R
'\ODQ%5XVVHOO
6WDWH%DU1R
*DOOHULD7RZHU,,
:HVWKHLPHU6XLWH
+RXVWRQ7H[DV
7HOHSKRQH
)DFVLPLOH
NRUQKDXVHU#KRRYHUVORYDFHNFRP
UXVVHOO#KRRYHUVORYDFHNFRP


$77251(<6)25
'()(1'$17&2817(53/$,17,))
6(48,7853(50,$1//&

and



*266(77+$55,621
0,//,&$1 67,3$129,&3&

6WDWH%DU1R
*DOOHULD7RZHU,,
6.RHQLJKHLP6WUHHW
6DQ$QJHOR7H[DV
7HOHSKRQH
)DFVLPLOH
SDXOV#JKW[ODZFRP

&2&2816(/)25
'()(1'$17&2817(53/$,17,))
6(48,7853(50,$1//&



{171480/00002/01375101.DOCX1}
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&(57,),&$7(2)6(59,&(


,KHUHE\FHUWLI\WKDWRQWKLVWKHWKGD\RI'HFHPEHUDWUXHDQGFRUUHFWFRS\RIWKH
IRUHJRLQJGRFXPHQWZDVVHUYHGYLDHVHUYLFHWRDOOFRXQVHORIUHFRUGDVIROORZV

-DPHV/DQWHU

-$0(6/$17(53&

1:DOQXW&UHHN6XLWH

0DQVILHOG7H[DV


3DXO2:LFNHV

:,&.(6/$:3//&

7HQQ\VRQ3DUNZD\6XLWH

3ODQR7H[DV

6DPXHO6$OOHQ

-$&.621:$/.(5

:HVW7ZRKLJ$YHQXH6XLWH&
6DQ$QJHOR7H[DV


















V0DWWKHZ$.RUQKDXVHU







0DWWKHZ$.RUQKDXVHU
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6KLUOH\*UDKDP0LOHV
'LVWULFW&OHUN
,ULRQ&RXQW\7H[DV

$VKOH\0DVWHUV



&$86(180%(5

0$$/7/33ODLQWLII



96



6(48,7853(50,$1//&'HIHQGDQW




,17+(',675,&7&2857


VW-8',&,$/',675,&7


,5,21&2817<7(;$6

3/$,17,))¶6),567$0(1'('25,*,1$/3(7,7,21


727+(+2125$%/(-8'*(2)6$,'&2857
&20(6 12: 0DDOW /3 ³0DDOW´  3ODLQWLII DQG ILOHV WKLV LWV )LUVW $PHQGHG
2ULJLQDO3HWLWLRQDQGLQVXSSRUWWKHUHRIUHVSHFWIXOO\VKRZVWKLV&RXUWDVIROORZV
',6&29(5<&21752/3/$1
,
3ODLQWLIILQWHQGVWRFRQGXFWGLVFRYHU\XQGHU/HYHO RI7H[DV5XOHRI&LYLO
3URFHGXUH
58/(67$7(0(172)5(/,()5(48(67('
,,
3ODLQWLIIVHHNVPRQHWDU\UHOLHIRYHU
3$57,(6
,,,
3ODLQWLII 0DDOW /3 LV D 7H[DV OLPLWHG SDUWQHUVKLS ZLWK LWV SULQFLSDO SODFH RI
EXVLQHVVLQ7DUUDQW&RXQW\7H[DV
'HIHQGDQW6HTXLWXU3HUPLDQ//& ³6HTXLWXU´ KDVDSSHDUHGDQGDQVZHUHG



3ODLQWLII¶V)LUVW$PHQGHG2ULJLQDO3HWLWLRQ
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9(18(
,9
9HQXH LV SURSHU LQ ,ULRQ &RXQW\ 7H[DV SXUVXDQW WR 7H[DV &LYLO 3UDFWLFH DQG
5HPHGLHV&RGH D  EHFDXVHWKDWLVWKHFRXQW\LQZKLFKDOORUDVXEVWDQWLDO
SDUWRIWKHHYHQWVJLYLQJULVHWR0DDOW¶VFODLPVDQGFDXVHVRIDFWLRQRFFXUUHG
)$&76
9
0DDOWLVLQWKHEXVLQHVVRIRSHUDWLQJWUDQVORDGLQJIDFLOLWLHVWKDWWUDQVORDGPDWHULDOV
XVHG LQ WKH RLO DQG JDV LQGXVWU\ LQ 7H[DV  ,WV WUDQVORDGLQJ DFWLYLWLHV W\SLFDOO\ LQYROYH
WUDQVORDGLQJPDWHULDOVIURPUDLOFDUVWRWUXFNVIRUGHOLYHU\WRZHOOVLWHVDQGYLFHYHUVD
0DDOWRSHUDWHVDWUDQVORDGLQJIDFLOLW\LQ%DUQKDUW7H[DV WKH³%DUQKDUW)DFLOLW\´ WKDWLV
SURYLGHGUDLOVHUYLFHE\7H[DV3DFLILFR7UDQVSRUWDWLRQ/WG ³7;3)´ 7;3)KDVWUDFN
WKDWUXQVWKURXJKWKH3HUPLDQ%DVLQDQGLQWHUFKDQJHV FRQQHFWV WRWUDFNVRZQHGE\
RWKHU UDLOURDGV LQFOXGLQJ WKH 8QLRQ 3DFLILF DQG )RUW :RUWK DQG :HVWHUQ 5DLOURDG
³)::5´ 7KH)::5LQWXUQLQWHUFKDQJHVZLWKWUDFNRZQHGE\%16)DQGWKH.DQVDV
&LW\6RXWKHUQ5DLOZD\ ³.&6´ 7KURXJKWKRVHLQWHUFKDQJHVDQGUDLOURDGVJRRGVFDQ
EHVKLSSHGLQWRDQGRXWRIWKH3HUPLDQ%DVLQDUHDE\UDLO7KH%DUQKDUW)DFLOLW\FDQ
DFFHSW JRRGV EURXJKW WR LW E\ WUXFN RU WUDLQ IURP DQ\ZKHUH LQ WKH FRXQWU\ DQG WKHQ
WUDQVORDGHGWRHLWKHUWUXFNRUWUDLQIRUGHOLYHU\HLWKHUZLWKLQWKH3HUPLDQ%DVLQRURWKHU
DUHDVWKURXJKRXWWKHFRXQWU\
9,


,Q DSSUR[LPDWHO\ 0D\  6HTXLWXU FRQWDFWHG 0DDOW IRU WKH SXUSRVH RI

GLVFXVVLQJDUUDQJHPHQWVWKURXJKZKLFK0DDOWZRXOGWUDQVORDG6HTXLWXU¶VFUXGHRLODW
0DDOW¶V%DUQKDUW)DFLOLW\EHFDXVHWKDWIDFLOLW\ZDVDGMDFHQWWRODQGRQZKLFK6HTXLWXU
3ODLQWLII¶V)LUVW$PHQGHG2ULJLQDO3HWLWLRQ









3DJH

Removal Appendix 0097

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 98 of 862

KDGSURGXFLQJRLOZHOOV$WWKHWLPHWKHSLSHOLQHVOHDGLQJIURPWKH3HUPLDQ%DVLQWR
YDULRXVRLOPDUNHWVZHUHDWFDSDFLW\DQGRLOZDVLQDVWDWHRIRYHUVXSSO\%HFDXVHRI
WKDWVLWXDWLRQWKHSULFHRIFUXGHRLODW0LGODQGZDVIDUOHVVLQHDUO\WRPLGWKDQLW
ZDVIRUFUXGHRLODWWKH*XOI&RDVW6HTXLWXUEHOLHYHGWKDWWKHVSUHDGLQWKHSULFHVPDGH
WKHFRVWRIWUDQVSRUWLQJFUXGHRLOE\UDLODWWUDFWLYHDQGFUHDWHGDQRSSRUWXQLW\WRWUDQVSRUW
FUXGHRLOIURPWKH3HUPLDQ%DVLQWRWKH*XOI&RDVWE\WUDLQ6HTXLWXUZDQWHGWRWDNH
DGYDQWDJHRIWKDWRSSRUWXQLW\ZKLFKSURPLVHGWRSURYLGHLWZLWKVLJQLILFDQWUHWXUQV
9,,
(YHQWXDOO\LQ$XJXVW0DDOWHQWHUHGLQWRD7HUPLQDO6HUYLFHV$JUHHPHQW
WKH³&RQWUDFW´ ZLWK6HTXLWXUWRSURYLGHFUXGHRLOWUDQVORDGLQJVHUYLFHVDWWKH%DUQKDUW
)DFLOLW\IRU6HTXLWXU3XUVXDQWWRWKH&RQWUDFW6HTXLWXUZDVWRSURYLGHDQGLQVWDOOWKH
HTXLSPHQW QHHGHG WR WUDQVORDG 6HTXLWXU¶V FUXGH RLO IURP WUXFNV DQG SRWHQWLDOO\ D
SLSHOLQH WRUDLOFDUVDQG0DDOWZDVWRSURYLGHWKHODERUUHTXLUHGIRUWKHWUDQVORDGLQJ
SURFHVV7KH&RQWUDFWJUDQWHG6HTXLWXUWKHH[FOXVLYHULJKWWRKDYHFUXGHRLOWUDQVORDGHG
DWWKH%DUQKDUW)DFLOLW\WRWKHH[FOXVLRQRIDQ\RWKHUWUDQVORDGLQJRSHUDWLRQVZKHWKHU
FUXGHRLOVDQGRURWKHUJRRGV,QH[FKDQJH6HTXLWXUDJUHHGWRSD\0DDOWSHU
EDUUHORIFUXGHRLOWUDQVORDGHGZLWKDPLQLPXPGDLO\YROXPHREOLJDWLRQRIEDUUHOV
RQDPRQWKO\EDVLV IRUH[DPSOHEDUUHOVLQDGD\PRQWK ,I6HTXLWXUIDLOHG
WRGHOLYHUWKHUHTXLUHGYROXPHVIRUWUDQVORDGLQJLWZDVREOLJDWHGWRSD\0DDOWDPLQLPXP
IHHHTXDOWRWKHSULFHSHUEDUUHOWLPHVWKHPLQLPXPGDLO\YROXPHUHTXLUHPHQWWLPHVWKH
QXPEHURIGD\VLQWKHPRQWK IRUH[DPSOHLQWKHFDVHRIDGD\PRQWK;
;  


3ODLQWLII¶V)LUVW$PHQGHG2ULJLQDO3HWLWLRQ
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9,,,
3XUVXDQWWRWKH&RQWUDFW6HTXLWXUFRQVWUXFWHGWKH3KDVH,3URMHFWLPSURYHPHQWV
DWWKH%DUQKDUW)DFLOLW\FRQVLVWLQJRIHTXLSPHQWQHFHVVDU\WRWUDQVORDGFUXGHRLOEURXJKW
WRWKH%DUQKDUW)DFLOLW\E\WUXFNVRQWRUDLOFDUV:KLOHWKHFRPSOHWLRQRIWKHLPSURYHPHQWV
ZDV WDUJHWHG IRU HDUO\ 6HSWHPEHU  WKRVH LPSURYHPHQWV ZHUH GHOD\HG DQG
XOWLPDWHO\FRPSOHWHGDQGEHFDPHRSHUDWLRQDORQRUDERXW'HFHPEHU8QGHU
WKH WHUPV RI WKH &RQWUDFW 6HTXLWXU¶V REOLJDWLRQV WR SD\ 0DDOW WKH PLQLPXP SD\PHQW
EHJDQRQFHWKHLPSURYHPHQWVZHUHFRPSOHWH
,;
%\'HFHPEHU6HTXLWXUKDGQRWSURFXUHGWKHORJLVWLFVQHFHVVDU\WRKDYH
UDLOUDUVGHOLYHUHGWRWKH%DUQKDUW)DFLOLW\IRUWKHSXUSRVHRIFDUU\LQJFUXGHRLO 5DWKHU
WKDQ LPSOHPHQW LWV RZQ ORJLVWLFV WR JHW FUXGH RLO DQG WKH QHFHVVDU\ UDLO FDUV WR WKH
%DUQKDUW)DFLOLW\6HTXLWXUORRNHGIRUDFRPSDQ\WKDWDOUHDG\KDGORJLVWLFDOVHUYLFHVLQ
SODFHWRVHUYHDVDMRLQWYHQWXUHSDUWQHU7KDWZD\6HTXLWXUZRXOGQRWKDYHWRLQYHVW
WKH WLPH RU PDQSRZHU QHFHVVDU\ WR OHDUQ WKH ORJLVWLFDO UHTXLUHPHQWV RI WUDQVSRUWLQJ
FUXGHRLOE\UDLO,WFRXOGVLPSO\UHO\RQRWKHUVWRGRWKDWZKLOHHQMR\LQJWKHDUELWUDJH
WKDWLVWKHHFRQRPLFYDOXHRIVHOOLQJLWVFUXGHDWWKH*XOI&RDVWIRUDKLJKHUSULFHWKDQLW
FRXOG FRPPDQG LQ WKH 3HUPLDQ %DVLQ  ,W ZDV KRZHYHU XQVXFFHVVIXO LQ ILQGLQJ D
VXLWDEOHMRLQWYHQWXUHSDUWQHUZLWKWKHUHVXOWWKDWLWQHYHUKDGFUXGHRLOWUDQVORDGHGDWWKH
%DUQKDUW)DFLOLW\'HVSLWHWKHFRPSOHWLRQRIWKH3KDVH3URMHFWLPSURYHPHQWV6HTXLWXU
GLGQRWEHJLQWUDQVORDGLQJFUXGHRLODVUHTXLUHGE\WKH&RQWUDFW,QVWHDGUHDOL]LQJWKDW
LWGLGQRWKDYHDMRLQWYHQWXUHSDUWQHUZKRFRXOGSURYLGHWKHORJLVWLFDOVHUYLFHVQHFHVVDU\
WRPRYHLWVFUXGHRLOIURPWKH3HUPLDQ%DVLQWRWKH*XOI&RDVWE\UDLO6HTXLWXUGHFODUHG
WKDW D IRUFH PDMHXUH HYHQW RFFXUUHG VR LW ZRXOG QRW KDYH WR SD\ 0DDOW WKH PLQLPXP
3ODLQWLII¶V)LUVW$PHQGHG2ULJLQDO3HWLWLRQ
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SD\PHQWV UHTXLUHG E\ WKH &RQWUDFW  ,W KDV VLQFH UHIXVHG WR SD\ 0DDOW WKH PLQLPXP
WUDQVORDGLQJIHHVLWLVREOLJDWHGWRSD\
;


2Q 'HFHPEHU   6HTXLWXU VHQW 0DDOW D OHWWHU FODLPLQJ WKDW LW ZDV

H[SHULHQFLQJDIRUFHPDMHXUHHYHQWEHFDXVHRIWKH³XQDYDLODELOLW\LQWHUUXSWLRQGHOD\RU
FXUWDLOPHQW RI UDLO WUDQVSRUWDWLRQ VHUYLFHV IRU WKH 3URGXFW GHVSLWH FRQWLQXHG HIIRUWV WR
SURFXUHVXFKVHUYLFHV´$WWKHWLPHWKHUHZDVQR³LQWHUUXSWLRQGHOD\RUFXUWDLOPHQW
RIUDLOWUDQVSRUWDWLRQVHUYLFHV´5DWKHU6HTXLWXUDSSHDUVWRFRQWHQGWKDWEHFDXVHLWZDV
XQDEOHWRSURFXUHDQRLOFRPSDQ\ZKRZRXOGEHDQDFFHSWDEOHMRLQWYHQWXUHSDUWQHUWKDW
FRXOGSURYLGHWKHQHFHVVDU\ORJLVWLFVVHUYLFHVRUDOWHUQDWLYHO\UDLOWUDQVSRUWDWLRQDWD
ORZHQRXJKFRVWUDLOWUDQVSRUWDWLRQVHUYLFHVZHUH³XQDYDLODEOH´6HTXLWXUKDVSHUVLVWHG
LQWKDWFRQWHQWLRQHYHQWKRXJKLWPDGHQRHIIRUWWRGHYHORSWKH ORJLVWLFDOVHUYLFHV³LQ
KRXVH´PDGHQRHIIRUWWRLQYHVWLJDWHRUUHWDLQDWKLUGSDUW\ORJLVWLFVSURYLGHUDQGPDGH
QRHIIRUWWRQHJRWLDWHGLUHFWO\ZLWKWKHUDLOURDGVRUDQ\VXSSOLHURIUDLOFDUVWRREWDLQWKH
FDUVDQGVHUYLFHVQHFHVVDU\WRPRYHLWVFUXGHE\UDLO2QWKHRWKHUKDQGWKHUHZDVDW
OHDVWRQHFRPSDQ\WKDWZDVDSSDUHQWO\ZLOOLQJDQGDEOHWRFRQWUDFWZLWK6HTXLWXUWRPRYH
6HTXLWXU¶VFUXGHRLOE\UDLOWRWKH*XOI&RDVWEXWWKHFRVWZRXOGEHSURKLELWLYH
;,


2Q )HEUXDU\   6HTXLWXU VHQW 0DDOW D OHWWHU FODLPLQJ WR WHUPLQDWH WKH

&RQWUDFWSXUVXDQWWRWKHIRUFHPDMHXUHSURYLVLRQVRIWKH&RQWUDFW+RZHYHULQUHDOLW\
WKHUHZDVQHYHUDIRUFHPDMHXUHHYHQWDVUDLOVHUYLFHWRWKH%DUQKDUW)DFLOLW\ZDVQHYHU
XQDYDLODEOHLQWHUUXSWHGGHOD\HGRUFXUWDLOHG5DWKHU6HTXLWXUZDVDSSDUHQWO\DVVHUWLQJ
LWVIRUFHPDMHXUHFODLPDVDSUHWH[WLQDQHIIRUWWRWHUPLQDWHWKH&RQWUDFWVLPSO\EHFDXVH
LWZDVXQDEOHWRILQGDQRLOEX\HUZKRZDVDEOHWRPRYHFUXGHRLOE\UDLOZKLOHSURYLGLQJ
3ODLQWLII¶V)LUVW$PHQGHG2ULJLQDO3HWLWLRQ
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WKHDUELWUDJHEHQHILWWR 6HTXLWXUDQGEHFDXVHLWGLGQRWZDQWWRLQYHVWUHVRXUFHVLQWR
XQGHUWDNLQJWKHORJLVWLFVHIIRUWVLWVHOI
;,,
6HTXLWXU¶V FRQGXFW LQGLFDWHV WKDW LW DEVROXWHO\ DQG XQFRQGLWLRQDOO\ UHIXVLQJ DQG
FRQWLQXHVWRUHIXVHWRSHUIRUPWKH&RQWUDFW,WKDVWKHUHIRUHUHSXGLDWHGWKH&RQWUDFW
DQGE\GRLQJVRPDWHULDOO\EUHDFKHGWKH&RQWUDFW0RUHRYHUE\VHQGLQJLWV)HEUXDU\
 OHWWHUDWWHPSWLQJ WR WHUPLQDWH WKH &RQWUDFW 6HTXLWXUKDV LPSURSHUO\ DWWHPSWHG WR
WHUPLQDWHWKH&RQWUDFWLQRUGHUWRDYRLGLWVFRQWUDFWXDOREOLJDWLRQV
%5($&+2)&2175$&7
;,,,
3DUDJUDSKV ,9 WKURXJK ;,, DUH LQFRUSRUDWHG KHUHLQ E\ UHIHUHQFH 6HTXLWXU¶V
UHSXGLDWLRQRIWKH&RQWUDFWFRQVWLWXWHVDPDWHULDOEUHDFKRIWKH&RQWUDFW$VDUHVXOWDQG
DVRIWKHWLPHRIWULDO0DDOWKDVVXVWDLQHGDQGZLOOVXVWDLQGDPDJHVLQWKHDSSUR[LPDWH
DPRXQWRIPLOOLRQIRUZKLFK0DDOWQRZVXHV
'(&/$5$725<-8'*0(17
;,9


3DUDJUDSKV9WKURXJK;,,,DUHLQFRUSRUDWHGKHUHLQE\UHIHUHQFH0DDOWVHHNVD

GHFODUDWLRQ SXUVXDQW WR WKH 7H[DV 'HFODUDWRU\ -XGJPHQWV $FW 7H[DV &LYLO 3UDFWLFH 
5HPHGLHV&RGH&KDSWHURIWKHIROORZLQJ
D
E

7KH 7HUPLQDWLRQ 2SHUDWLRQV &RPPHQFHPHQW 'DWH XQGHU WKH &RQWUDFW
RFFXUUHGDQGWKHGDWHRILWVRFFXUUHQFH

7KH³IRUFHPDMHXUHHYHQW´DOOHJHGE\6HTXLWXUGLGQRWRFFXU



F

7KH GDWH WKH SD\PHQW REOLJDWLRQV FUHDWHG E\ $UWLFOH  RI WKH &RQWUDFW
EHJDQ



G

6HTXLWXUGLGQRWKDYHDULJKWWRWHUPLQDWHWKH&RQWUDFW


3ODLQWLII¶V)LUVW$PHQGHG2ULJLQDO3HWLWLRQ
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6HTXLWXUUHSXGLDWHGDQGEUHDFKHGWKH&RQWUDFWE\UHIXVLQJWRSHUIRUPLWV
REOLJDWLRQVXQGHUWKH&RQWUDFW



&21',7,21635(&('(17
;9


$OOFRQGLWLRQVSUHFHGHQWWR0DDOW¶VULJKWRIUHFRYHU\KDYHRFFXUUHGRUEHHQZDLYHG
$77251(<6¶)((6
;9,
3XUVXDQWWR7H[DV&LYLO3UDFWLFHDQG5HPHGLHV&RGH&KDSWHUVDQGDQGWKH

WHUPVRIWKH&RQWUDFW0DDOWLVHQWLWOHGWRUHFRYHULWVUHDVRQDEOHDQGQHFHVVDU\DWWRUQH\V¶
IHHVDQGDVVRFLDWHG OLWLJDWLRQDQG H[SHUW FRVWV IURP 6HTXLWXU 3UHVHQWPHQW RI 0DDOW¶V
FODLP ZDV PDGH ZLWKLQ WKH WLPH UHTXLUHG E\ 7H[DV &LYLO 3UDFWLFH DQG 5HPHGLHV &RGH
&KDSWHU
:+(5()25( 35(0,6(6 &216,'(5(' 0DDOW /3 3ODLQWLII SUD\V WKDW
'HIHQGDQWEHFLWHGWRDSSHDUDQGDQVZHUKHUHLQDQGWKDW3ODLQWLIIUHFRYHUWKHIROORZLQJ


$OOGDPDJHVWRZKLFKLWPD\EHHQWLWOHG



,WVUHDVRQDEOHDQGQHFHVVDU\DWWRUQH\¶VIHHVOLWLJDWLRQFRVWVDQGH[SHUW
FRVWV



3UHDQGSRVWMXGJPHQWLQWHUHVWDOORZHGE\ODZ



$OOFRVWVRI&RXUWDQG



6XFKRWKHUDQGIXUWKHUVXFKRWKHUDQGIXUWKHUUHOLHIWRZKLFKLWPD\EH
MXVWO\HQWLWOHG
5HVSHFWIXOO\VXEPLWWHG
/s/ James Lanter
-DPHV/DQWHU
6WDWH%DU1R
-$0(6/$17(53&

3ODLQWLII¶V)LUVW$PHQGHG2ULJLQDO3HWLWLRQ
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1:DOQXW&UHHN6XLWH
0DQVILHOG7H[DV
3KRQH
)D[
MLPODQWHU#ODQWHUODZFRP

3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\
6XLWH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP

6DPXHO6$OOHQ
6WDWH%DU1R
-$&.621:$/.(5//3
:7ZRKLJ$YHQXH
6XLWH&
6DQ$QJHOR7H[DV
VDOOHQ#MZFRP

$77251(<6)253/$,17,))


&(57,),&$7(2)6(59,&(

,KHUHE\FHUWLI\WKDWDWUXHDQGFRUUHFWFRS\RIWKHIRUHJRLQJZDVVHUYHGWKURXJK
WKH&RXUW VHOHFWURQLFILOLQJVHUYLFHRQWKHGDWHRIILOLQJXSRQ

+229(56/29$&(.//3
0DWWKHZ$.RUQKDXVHU
6WDWH%DU1R
'\ODQ%5XVVHOO
6WDWH%DU1R
*DOOHULD7RZHU,,
:HVWKHLPHU6XLWH
+RXVWRQ7H[DV
7HOHSKRQH
)DFVLPLOH
NRUQKDXVHU#KRRYHUVORYDFHNFRP
UXVVHOO#KRRYHUVORYDFHNFRP
*266(77+$55,621
3ODLQWLII¶V)LUVW$PHQGHG2ULJLQDO3HWLWLRQ









3DJH

Removal Appendix 0103

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 104 of 862

0,//,&$1 67,3$129,&3&
3DXO'6WLSDQRYLF
6WDWH%DU1R
6.RHQLJKHLP6WUHHW
6DQ$QJHOR7H[DV
7HOHSKRQH
)DFVLPLOH

VJames Lanter




3ODLQWLII¶V)LUVW$PHQGHG2ULJLQDO3HWLWLRQ
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6KLUOH\*UDKDP0LOHV
'LVWULFW&OHUN
,ULRQ&RXQW\7H[DV

$VKOH\0DVWHUV

1R











0$$/7/3


3ODLQWLII



YV 


6(48,7853(50,$1//&

'HIHQGDQW






,17+(',675,&7&2857

,5,21&2817<7(;$6



67-8',&,$/',675,&7


),567$0(1'('$16:(572&2817(5&/$,06

3ODLQWLII0DDOW/3 ³0DDOW´ ILOHVWKLV)LUVW$PHQGHG$QVZHUWR&RXQWHUFODLPVDQG

VKRZVWKH&RXUW
,
*(1(5$/'(1,$/
0DDOWHQWHUVDJHQHUDOGHQLDORIWKHDOOHJDWLRQVDQGFODLPVDVVHUWHGDJDLQVWLWLQ
'HIHQGDQW¶V6HFRQG$PHQGHG&RXQWHUFODLPV
,,
$)),50$7,9('()(16(6


3ULRU%UHDFK7KH'HIHQGDQWEUHDFKHGWKH7HUPLQDO6HUYLFHV$JUHHPHQW ³76$´ 
DW LVVXH ILUVW WKXV H[FXVLQJ DQ\ IXUWKHU SHUIRUPDQFH RU VXEVHTXHQW EUHDFK E\
0DDOW



&RQWUDFW 3UHFOXGHV &ODLP RI 3URPLVVRU\ (VWRSSHO  'HIHQGDQW V FODLPV IDLO
EHFDXVH'HIHQGDQWFRPSODLQVDERXWDPDWWHUWKDWLQYROYHGDWUDQVDFWLRQJRYHUQHG
E\WKHWHUPVRIDQH[SUHVVFRQWUDFW



6WDWXWHRI)UDXGV'HIHQGDQW¶VFODLPVDUHEDUUHGE\WKHVWDWXWHRIIUDXGV

),567$0(1'('$16:(572&2817(5&/$,0
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)DLOXUHWR0LWLJDWH'HIHQGDQW VFODLPVIDLOLQZKROHRULQSDUWEHFDXVHLWIDLOHGWR
UHDVRQDEO\PLWLJDWHLWVGDPDJHV



'HIHQGDQW¶VUHVSRQVLELOLW\IRULWVDOOHJHGGDPDJHV7KHDFWVDQGRPLVVLRQVRI
WKH'HIHQGDQWFDXVHGRUFRQWULEXWHGWRWKHGDPDJHVLWDOOHJHV0DDOWLVHQWLWOHGWR
DGHWHUPLQDWLRQRIWKHSURSRUWLRQDWHUHVSRQVLELOLW\RIWKHSDUWLHVSXUVXDQWWR7H[DV
&LYLO3UDFWLFH 5HPHGLHV&RGH&KDSWHU



&RQWULEXWRU\1HJOLJHQFH'HIHQGDQWZDVQHJOLJHQWDQGLWVRZQQHJOLJHQFHZDV
WKHSUR[LPDWHFDXVHRIWKHGDPDJHVLWDOOHJHV
,,,
58/(127,&(
0DDOWJLYHVQRWLFHSXUVXDQWWR5XOHRIWKH7H[DV5XOHVRI&LYLO3URFHGXUH

WKDWDQ\GRFXPHQWVSURGXFHGE\'HIHQGDQWLQUHVSRQVHWRZULWWHQGLVFRYHU\PD\EHXVHG
E\0DDOWDVHYLGHQFHLQSUHWULDOPDWWHUVDQGWKHWULDORIWKLVFDVH
35$<(5
)RUWKH UHDVRQV VWDWHG DERYH 0DDOW SUD\V WKDW LWEH DZDUGHG MXGJPHQWDJDLQVW
'HIHQGDQWWKDWLWWDNHQRWKLQJE\LWVFRXQWHUFODLPVDQGWKDW0DDOWKDYHVXFKIXUWKHUUHOLHI
WRZKLFKLWLVHQWLWOHG
5HVSHFWIXOO\VXEPLWWHG

%\VJames Lanter

-DPHV/DQWHU
6WDWH%DU1R
-$0(6/$17(53&
1:DOQXW&UHHN6WH
0DQVILHOG7H[DV
 
 )$;
MLPODQWHU#ODQWHUODZFRP

),567$0(1'('$16:(572&2817(5&/$,0
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3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\6WH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP

6DPXHO6$OOHQ
6WDWH%DU1R
-$&.621:$/.(5//3
:7ZRKLJ$YHQXH
6XLWH&
6DQ$QJHOR7H[DV
VDOOHQ#MZFRP

$77251(<6)253/$,17,))
0$$/7/3

&(57,),&$7(2)6(59,&(

,KHUHE\FHUWLI\WKDWDWUXHDQGFRUUHFWFRS\RIWKHIRUHJRLQJZDVVHUYHGWKURXJK
WKH&RXUW VHOHFWURQLFILOLQJVHUYLFHRQWKHGDWHRIILOLQJXSRQ

+229(56/29$&(.//3
0DWWKHZ$.RUQKDXVHU
6WDWH%DU1R
'\ODQ%5XVVHOO
6WDWH%DU1R
*DOOHULD7RZHU,,
:HVWKHLPHU6XLWH
+RXVWRQ7H[DV
7HOHSKRQH
)DFVLPLOH
NRUQKDXVHU#KRRYHUVORYDFHNFRP
UXVVHOO#KRRYHUVORYDFHNFRP

*266(77+$55,621
0,//,&$1 67,3$129,&3&
3DXO'6WLSDQRYLF
6WDWH%DU1R
6.RHQLJKHLP6WUHHW

),567$0(1'('$16:(572&2817(5&/$,0
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6DQ$QJHOR7H[DV
7HOHSKRQH
)DFVLPLOH

VJames Lanter





),567$0(1'('$16:(572&2817(5&/$,0
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6KLUOH\*UDKDP0LOHV
'LVWULFW&OHUN
,ULRQ&RXQW\7H[DV

$VKOH\0DVWHUV
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6KLUOH\*UDKDP
'LVWULFW&OHUN
,ULRQ&RXQW\7H[DV

$VKOH\0DVWHUV

0$$/7/3


3ODLQWLII

YV



6(48,7853(50,$1//&

'HIHQGDQW

YV


9,67$35233$176$1'
/2*,67,&6,1&



7KLUG3DUW\'HIHQGDQW


1R




















,17+(',675,&7&2857





,5,21&2817<7(;$6



67-8',&,$/',675,&7


3/$,17,))0$$/7/3$1'7+,5'3$57<'()(1'$17
9,67$35233$176$1'/2*,67,&6,1& 6
3$57,$/027,21)256800$5<-8'*0(17

3ODLQWLII0DDOW/3 0DDOW DQG7KLUG3DUW\'HIHQGDQW9LVWD3URSSDQWVDQG/RJLVWLFV
,QF 93/  PRYH IRU SDUWLDO VXPPDU\ MXGJPHQW RQ 'HIHQGDQW V SURPLVVRU\ HVWRSSHO DQG
FRQYHUVLRQFRXQWHUFODLPVSXUVXDQWWR5XOHDDQGD L RIWKH7H[DV5XOHVRI&LYLO3URFHGXUH
DVIROORZV
,1752'8&7,21
0DDOW RZQV DQG RSHUDWHV D UDLO WUDQVORDGLQJ IDFLOLW\ WKDW VHUYHV WKH HQHUJ\ LQGXVWU\ LQ
%DUQKDUW7H[DV WKH%DUQKDUW)DFLOLW\ ,Q6HTXLWXUDSSURDFKHG0DDOWIRUWKHSXUSRVHRI
HQWHULQJLQWRDWUDQVORDGLQJDJUHHPHQWWRWUDQVORDG6HTXLWXU VFUXGHRLORQWRUDLOFDUVIRUVKLSPHQW
WRWKH*XOI&RDVW6HTXLWXU VSXUSRVHZDVWRWDNHDGYDQWDJHRIWKHFUXGHRLOSULFHVSUHDGEHWZHHQ
WKH0LGODQGPDUNHWDQGWKH*XOI&RDVWPDUNHW2QRUDERXW-XQH0DDOWDQG6HTXLWXU
HQWHUHG LQWR D OHWWHU RI LQWHQW DQG XOWLPDWHO\ D 7HUPLQDO 6HUYLFHV $JUHHPHQW WKH &RQWUDFW 
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SXUVXDQWWRZKLFK0DDOWZRXOGH[FOXVLYHO\WUDQVORDG6HTXLWXU VFUXGHRLODWDSULFHRISHU
EDUUHO7KH&RQWUDFWUHTXLUHG6HTXLWXUWRWKURXJKSXWDPLQLPXPRIEDUUHOVSHUGD\WKURXJK
WKH%DUQKDUW)DFLOLW\RUSD\0DDOWDPLQLPXPIHHHTXDOWRSHUGD\6HTXLWXUQHYHU
WKURXJKSXW DQ\ FUXGH RLO WKURXJK WKH %DUQKDUW )DFLOLW\ DQG QHYHU SDLG 0DDOW WKH PLQLPXP
SD\PHQWVUHTXLUHGE\WKH&RQWUDFW
0DDOWVXHG6HTXLWXUIRUEUHDFKRIWKH&RQWUDFW6HTXLWXUEUHDFKHGWKHFRQWUDFWE\IDLOLQJ
WR WKURXJKSXW WKH FUXGH RLO QHHGHG WR PHHW WKH PLQLPXP GDLO\ YROXPH REOLJDWLRQ XQGHU WKH
&RQWUDFWDQGGLGQRWSD\WKHPLQLPXPFRPSHQVDWLRQGXHWR0DDOW,QVWHDG6HTXLWXUFODLPHGWKDW
UDLOFDUVDQGUDLOVHUYLFHZHUHFRPSOHWHO\XQDYDLODEOHDWDQ\SULFHDWWKH%DUQKDUW)DFLOLW\DQGWKDW
FRQVWLWXWHGDIRUFHPDMHXUHHYHQWXQGHUWKH&RQWUDFW,QUHVSRQVHWRWKLVVXLW6HTXLWXUDOVRDVVHUWHG
DSURPLVVRU\HVWRSSHODQGFRQYHUVLRQFRXQWHUFODLPVZKLFKDUHWKHVXEMHFWRIWKLVPRWLRQ
6HTXLWXU VSURPLVVRU\HVWRSSHOFODLPLVEDVHGRQWKHDOOHJDWLRQWKDW0DDOWPDGHSURPLVHV
UHJDUGLQJWKHDYDLODELOLW\LQWKHPDUNHWRIUDLOFDUVDQGUDLOWUDQVSRUWDWLRQQHHGHGIRU6HTXLWXUWR
WKURXJKSXWFUXGHRLODWWKH%DUQKDUW)DFLOLW\7KLVFODLPIDLOVDVDPDWWHURIODZEHFDXVH L WKHUH
ZDVQRVXIILFLHQWO\VSHFLILFSURPLVHPDGHWKDWZDVQRWDPHUHH[SUHVVLRQRIRSLQLRQDERXWIXWXUH
HYHQWVDQG LL 6HTXLWXU VUHOLDQFHRQDQ\VXFKSURPLVHZDVQRWUHDVRQDEOHJLYHQLWVVRSKLVWLFDWLRQ
DQGWKHWZRPRQWKSHULRGLWKDGWRFRQGXFWGXHGLOLJHQFHSULRUWRHQWHULQJLQWRWKH&RQWUDFW
6HTXLWXUDVVHUWVDFRQYHUVLRQFODLPDOOHJLQJWKDW0DDOWZURQJIXOZLWKKHOGLWVWUDQVORDGLQJ
HTXLSPHQWIRUDSHULRGRIRQHPRQWK7KLVFODLPIDLOVDVDPDWWHURIODZEHFDXVH6HTXLWXUFDQ
VKRZQRGDPDJHDULVLQJIURPWKHRQHPRQWKKROGRILWVHTXLSPHQWDIWHULWZURQJIXOO\DWWHPSWHG
WRWHUPLQDWHWKH&RQWUDFW
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6800$5<-8'*0(17(9,'(1&(
0DDOWDQG93/VXSSRUWWKLVPRWLRQZLWKWKHIROORZLQJHYLGHQFHWKDWLVDWWDFKHGKHUHWRDQG
LQFRUSRUDWHGIRUDOOSXUSRVHV
([KLELW

([FHUSWVIURPWKH'HSRVLWLRQRI%UDGHQ0HUULOO 0HUULOO'HSR 0HUULOO
LV6HTXLWXU V9LFH3UHVLGHQWDQG&KLHI)LQDQFLDO2IILFHU

([KLELW

([FHUSWVIURPWKH'HSRVLWLRQRI7RQ\:URWHQ :URWHQ'HSR :URWHQLV
6HQLRU)LQDQFLDO$VVRFLDWHIRU6HTXLWXUWKDWUHSRUWVWR0HUULOO

([KLELW

([FHUSWV IURP WKH 'HSRVLWLRQ RI 0LNH 9DQ 'HQ %ROG 9DQ 'HQ %ROG
'HSR 9DQ'HQ%ROGLV6HTXLWXU VIRXQGLQJSDUWQHU3UHVLGHQWDQG&KLHI
2SHUDWLRQV2IILFHU

([KLELW

/HWWHURI,QWHQWGDWHG-XQH 'HSRVLWLRQ([ 

([KLELW

'HIHQGDQW&RXQWHU3ODLQWLII V )LUVW $PHQGHG 5HVSRQVH WR 5HTXHVW IRU
'LVFORVXUHGDWHG-XQH
)$&78$/%$&.*5281'

       


0DDOWDQG6HTXLWXUHQWHUHGLQWRD7HUPLQDO6HUYLFHV$JUHHPHQW WKH&RQWUDFW 

RQ $XJXVW    6HH 6HTXLWXU V 6HFRQG $PHQGHG &RXQWHUFODLP DQG 2ULJLQDO 7KLUG 3DUW\
&ODLPV 6HTXLWXU V&RXQWHUFODLPV DW




0HUULOO'HSRSS



:URWHQ'HSRSS±



9DQ'HQ%ROG'HSRSS±
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3ULRUWRWKDWVLJQLQJ6HTXLWXUFODLPVWKDW&KULV)DYRUVDQG-RQ,QFHPDGHSURPLVHV

RQ EHKDOI RI 0DDOW DQG 93/ WKDW UDLO FDUV DQG WUDQVSRUWDWLRQ VHUYLFHV ZRXOG EH DYDLODEOH WR
6HTXLWXUDWIDYRUDEOHUDWHV


0DDOW ZDV ILUVW LQWURGXFHG WR 6HTXLWXU LQ 0D\  ZKHQ 6HTXLWXU DSSURDFKHG

0DDOWVHHNLQJWRWUDQVORDGFUXGHIURPDSLSHOLQHRUWUXFNVWRUDLOFDUVWKURXJK0DDOW V%DUQKDUW
IDFLOLW\6HTXLWXU V&RXQWHUFODLPVDW


6HTXLWXUUHOLHVRQWKLVPD\HPDLOIURP-RQ,QFHDVWKHSULPDU\EDVLVIRULWV

SURPLVVRU\HVWRSSHOFODLPDUJXLQJWKDW0DDOWSURPLVHG6HTXLWXUWKDWLWFRXOGREWDLQUDLOFDUVDWD
UHDOO\JRRGUDWH





93/GLVSXWHVWKDW0HVVUV)DYRUVDQG,QFHZHUHHPSOR\HGE\LWRUZHUHRWKHUZLVHDFWLQJRQ93/ V
EHKDOIEXWWKDWLVVXHLVQRWSUHVHQWHGLQWKLVPRWLRQ
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2Q-XQH6HTXLWXUHQWHUHGLQWRD/HWWHURI,QWHQWZLWK9LVWD3URSSDQWVDQG

/RJLVWLFV//& ZKHUHWKHSDUWLHVDJUHHGWRHQWHULQWRDSHULRGRIH[FOXVLYHQHJRWLDWLRQVIRUWKH
SURSRVHGWUDQVORDGLQJRIFUXGHWRUDLOFDUVDWWKH%DUQKDUW)DFLOLW\


:KHQLWHQWHUHGLQWRWKH/HWWHURI,QWHQW6HTXLWXUDJUHHG L WKDWLWLQWHQGHGWRGR

LWVRZQGXHGLOLJHQFHWRGHWHUPLQHWKHYLDELOLW\RIHQWHULQJLQWRDWUDQVORDGDJUHHPHQWIRUVKLSSLQJ
FUXGHE\UDLODQG LL WKDWLWZDVQRWUHO\LQJXSRQDQ\RUDODJUHHPHQWVE\0DDOWRU9LVWD






)URPWKHGDWHRIVLJQLQJWKH/HWWHURI,QWHQW-XQHXQWLOWKHHIIHFWLYHGDWH

RIWKH&RQWUDFW$XJXVW6HTXLWXUKDGWKHRSSRUWXQLW\WRSHUIRUPGXHGLOLJHQFHLQWRWKH
IHDVLELOLW\RIWKHWUDQVDFWLRQWKDWLWSURPLVHGWRSHUIRUPLQWKH/HWWHURI,QWHQW
       


$IWHU 6HTXLWXU DWWHPSWHG WR WHUPLQDWH WKH &RQWUDFW GXH WR WKH SXUSRUWHG IRUFH

PDMHXUH6HTXLWXUGHPDQGHGWKDWLWEHDOORZHGWRUHFRYHULWVHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGDW
WKH%DUQKDUWIDFLOLW\IRUWKHWUDQVORDGLQJ7KHHTXLSPHQWKDGEHHQPRYHGIURP%DUQKDUWWR0DDOW V
%LJ/DNHWUDQVORDGIDFLOLW\ZKHUHLWFRXOGEHPDLQWDLQHGVHFXUHO\




 9LVWD 3URSSDQWV DQG /RJLVWLFV //& LV D SDUHQW FRPSDQ\ XQGHU ZKLFK 0DDOW LV D GRZQVWUHDP
VXEVLGLDU\:KLOHLWVLJQHGWKHOHWWHURILQWHQWSUHSDUHGE\6HTXLWXU0DDOWZDVWREHWKHFRQWUDFWLQJSDUW\
DVLWRZQHGDQGRSHUDWHGWKH%DUQKDUW)DFLOLW\93/WKHHQWLW\VXHGGRHVQRWHPSOR\DQ\RIWKHHPSOR\HHV
PHQWLRQHGLQ6HTXLWXU V&RXQWHUFODLPV
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6HTXLWXUGHPDQGHGDFFHVVWRWKHHTXLSPHQWE\)HEUXDU\$OWKRXJK0DDOW

LQLWLDOO\REMHFWWRUHWXUQLQJWKHHTXLSPHQWJLYHQ6HTXLWXU VGHEWWR0DDOWWKDWLVWKHVXEMHFWRIWKLV
ODZVXLWE\OHWWHUGDWHG0DUFK0DDOWDJUHHGWRDOORZ6HTXLWXUWRUHFRYHUWKHHTXLSPHQW


6HTXLWXUUHFRYHUHGLWVHTXLSPHQWVKRUWO\WKHUHDIWHU



'HVSLWH EHLQJ GHQLHG DFFHVV WR WKH HTXLSPHQW IRU D SHULRG RI RQO\ RQH PRQWK

6HTXLWXU V SOHDGLQJV DIWHU WZR DPHQGPHQWV  PDLQWDLQ WKH DOOHJDWLRQ WKDW 0DDOW VWROH DQG
PLVDSSURSULDWHG HTXLSPHQW DQG 6HTXLWXU KDV FRQWLQXHG WR EH GHQLHG DFFHVV WR WKH SURSHUW\ LW
UHFRYHUHGURXJKO\RQH\HDUDJR)XUWKHUE\LWVRZQDGPLVVLRQ6HTXLWXUKDVQRWVXIIHUHGDQ\
ILQDQFLDOORVVDVDUHVXOWRIWKHHTXLSPHQWEHLQJLQ0DDOW VSRVVHVVLRQIRUWKDWRQHPRQWKSHULRG
RIWLPH
$5*80(176$1'$87+25,7,(6
,

3URPLVVRU\(VWRSSHO&ODLP
$

7H[DV/DZRQD3URPLVVRU\(VWRSSHO&ODLP

3URPLVVRU\HVWRSSHOLVDQHTXLWDEOHGRFWULQHWKDWRUGLQDULO\LVXVHGGHIHQVLYHO\WRSUHYHQW
DSDUW\IURPLQVLVWLQJXSRQ>LWV@VWULFWOHJDOULJKWVZKHQLWZRXOGEHXQMXVWWRDOORZ>LW@WRHQIRUFH
WKHP:KHHOHUY:KLWH6:G 7H[ 7RHVWDEOLVKLWVSURPLVVRU\HVWRSSHO
FODLP6HTXLWXUPXVWSURYHWKDW L 0DDOWPDGHDSURPLVHWR6HTXLWXU LL 6HTXLWXUUHDVRQDEO\DQG
VXEVWDQWLDOO\ UHOLHG RQ WKH SURPLVH WR LWV GHWULPHQW LLL  6HTXLWXU V UHOLDQFH ZDV IRUHVHHDEOH E\
0DDOW LY LQMXVWLFHFDQEHDYRLGHGRQO\E\HQIRUFLQJWKHSURPLVH+HQU\6FKHLQ,QFY6WURPERH
6:GQ 7H[ &RPLVNH\Y)+3DUWQHUV//&6:G
7H[$SS²+RXVWRQ>WK'LVW@SHWGHQLHG 
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7RVXSSRUWDILQGLQJRISURPLVVRU\HVWRSSHOWKHDVVHUWHGSURPLVHPXVWEHVXIILFLHQWO\
VSHFLILFDQGGHILQLWHWKDWLWZRXOGEHUHDVRQDEOHDQGMXVWLILHGIRUWKHSURPLVHHWRUHO\XSRQLWDVD
FRPPLWPHQWWRIXWXUHDFWLRQ6HH&RPLVNH\6:GDW$OSKD9LVWD,QFY+ROW
6:G 7H[$SS²+RXVWRQ>WK'LVW@SHWGHQLHG 7KHSURPLVHDOVR
PXVW EH PRUH WKDQ PHUH VSHFXODWLRQ FRQFHUQLQJ IXWXUH HYHQWV D VWDWHPHQW RI KRSH RU DQ
H[SUHVVLRQRIRSLQLRQH[SHFWDWLRQRUDVVXPSWLRQ,G(VW\Y%HDO%DQN66%6:G
 7H[ $SS²'DOODV  QR SHW   ,I DQ DOOHJHG SURPLVH LV SDUW RI D YDOLG FRQWUDFW WKH
SURPLVHH FDQQRW GLVUHJDUG WKH FRQWUDFW DQG VXH IRU UHOLDQFH GDPDJHV XQGHU WKH GRFWULQH RI
SURPLVVRU\HVWRSSHO6WDEOH(QHUJ\/3Y.DFKLQD2LO *DV,QF6:G 7H[$SS²
$XVWLQQRSHW *XDUDQW\%DQNY/RQH6WDU/LIH,QV&R6:G 7H[&LY
$SS²'DOODVZULWUHI GQUH /LQGDOH$XWR6XSSO\Y)RUG0RWRU&R7H[$SS
/(;,6DW  7H[$SS²+RXVWRQ>WK'LVW@0DU 
%

7KH3URPLVVRU\(VWRSSHO&ODLP)DLOVDVD0DWWHURI/DZDV7KHUH:DV1R
(QIRUFHDEOH3URPLVH

6HTXLWXU VSURPLVVRU\HVWRSSHOFODLPIDLOVDVDPDWWHURIODZEHFDXVHWKHUHZDVQRVSHFLILF
DQGGHILQLWHSURPLVHRUDQ\WKLQJPRUHWKDQPHUHVSHFXODWLRQDERXWIXWXUHHYHQWVVWDWHPHQWVRI
KRSHRUH[SUHVVLRQVRIH[SHFWDWLRQ6HTXLWXUFODLPVWKDW0DDOWPDGHSURPLVHVWR6HTXLWXUWKDW
WUDLQVDQGUDLOFDUVZRXOGEHDYDLODEOHLQFOXGLQJDWDUHDVRQDEOHSULFHDWWKHULJKWWLPHDQGIRU
WKHULJKWWHUP+RZHYHUWKDWLVQRWDSURPLVHWKDW0DDOWZRXOGGRDQ\WKLQJDQG6HTXLWXUFDQQRW
SRLQW WR DQ\ VSHFLILF DQG GHILQLWH SURPLVH WKDW LW UHOLHG XSRQ  ,QVWHDG FDQ FLWH RQO\ WR L 
UHSUHVHQWDWLRQVWKDW0DDOWZRXOGRIIHUKHOSZLWKFRQWDFWVLQWKHUDLOLQGXVWU\DQG LL VWDWHPHQWVE\
0DDOWWKDWLWEHOLHYHG6HTXLWXUFRXOGREWDLQUDLOFDUVDQGUDLOWUDQVSRUWDWLRQ
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6HTXLWXU SURYLGHV YHU\ OLPLWHG VSHFLILFV ZKHQ SUHVVHG WR H[SODLQ WKH SURPLVH V  WKDW
VXSSRUWLWVHVWRSSHOFODLP)RURQH6HTXLWXUFLWHVWRDQHPDLOZKHUH0DDOWLQWURGXFHG6HTXLWXUWR
-RQDV6WUXWKHUVDQGLQGLFDWHGWKDW6WUXWKHUVKDGVXFFHVVIXOO\REWDLQHGUDLOFDUVIRU9LVWDLQWKHSDVW
+RZHYHU6HTXLWXU V%UDGHQ0HUULOOFRQFHGHGDWWKLVGHSRVLWLRQWKDWWKHUHZDVQRSURPLVHWKDW
6WUXWKHUVFRXOGDFTXLUHUDLOFDUVIRU6HTXLWXU (YHQZKHQTXHVWLRQHGE\KLVRZQFRXQVHODWWKH
HQGRIKLVGHSRVLWLRQ0HUULOOFRQILUPHGWKDWZKLOH0DDOWDWWHPSWHGWRKHOS6HTXLWXUQRSURPLVHV
WRREWDLQUDLOFDUVRUUDLOVHUYLFHZHUHPDGH
4

'LG0U,QFHRU0U)DYRUVSURPLVHRUUHSUHVHQWWR6HTXLWXUWKDWWUDLQVDQG
UDLOFDUVZRXOGEHDYDLODEOH"

4

7R\RXUNQRZOHGJH"

$

<HV

4

2ND\:KDWGR\RXUHFDOOVSHFLILFDOO\DVEHVW\RXFDQEHLQJWROGE\0U
)DYRUVDQG0U,QFHLQWKDWUHJDUGV"

$

,UHPHPEHUZLWKUDLOFDUV±WKLVLVMXVWLQUHJDUGVWRUDLOFDUV"

4

<HVVLU

$

7KDWKHUHSUHVHQWHGWKDWKHFRXOGKHOSXVILQGUDLOFDUVRUSXWXVLQFRQWDFW
ZLWKSHRSOHZKRFRXOGILQGUDLOFDUV

4

'LG\RXWHOO\RXWKDWWUDLQVDQGUDLOFDUVZHUHDYDLODEOH"

$

+HVDLGLWZRXOGEHGLIILFXOWWKLQJWRGREXWWKDWZHFRXOG±EXWWKDWZH
FRXOGGRLW

4

2ND\'LGKHWHOO\RXIURPZKRPWKDWWUDLQVRUUDLOFDUVZRXOGEHDYDLODEOH"




0HUULOO'HSRDW±
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,GRQ WNQRZWKDWKHVSHFLILFDOO\VSHFLILHGZKRPEXWKHGLGWHOOXVLQDQH
PDLO,EHOLHYHWKDW±WKDW-RQDV6WUXWKHUVZRXOGEHDEOHWRKHOSXVRXW 

0RUHRYHU0HUULOOFRXOGQRWSRLQWWRDQ\SURPLVHPDGHE\0DDOWRU9LVWDWKDWZDVQRWNHSW
4

>'@XULQJ\RXUFRQYHUVDWLRQVZLWK-RQ,QFHDQG&KULV)DYRUV"

$

8KKXK SRVLWLYHUHVSRQVH \HV

4

'LGWKH\HYHUPDNHDQ\SURPLVHVWR\RXWKDWWKH\GLGQRWNHHS"

$

,DPQRWVXUH

4

<RXDUHQRWDZDUHRIDQ\DV\RXVLWKHUHWRGD\"

$

, P±, P±, PWU\LQJWRWKLQNRIDQ\,FDQ WWKLQNRIDQ\RIIWKHWRSRIP\
KHDGULJKWQRZ

4

2ND\<RXFDQ WWKLQNRIDQ\H[DPSOHVRIDQ\WKLQJWKH\SURPLVHGWRGRDQG
GLGQRWGRFRUUHFW"

$

,QGLYLGXDOO\"

4

,QGLYLGXDOO\RUWRJHWKHU"

$

,FDQ WUHPHPEHUDQ\RIIWKHWRSRIP\KHDGULJKWQRZ

4

$QG LI WKHUH ZDV D SURPLVH PDGH \RX ZRXOG NQRZ DERXW WKDW ZRXOGQ W
\RX"

$

0RVWOLNHO\XQOHVVWKH\PDGHLWWRVRPHRQHHOVH

4

,IVRPH±LIVRPHWKLQJZDVOLNHZDVVDLGWRVRPHERG\HOVH\RXURWKHUSHRSOH
ZRXOGKDYHWROG\RXZRXOGQ WWKH\"

$

0RVWOLNHO\\HV 




0HUULOO'HSRDW±
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6HTXLWXU VRWKHUZLWQHVVHVWKDWFRPPXQLFDWHGGLUHFWO\ZLWK0DDOWDQG9LVWDFRQILUPHGWKDW
QRSURPLVHVZHUHPDGHWRVHFXUHUDLOFDUVRUUDLOVHUYLFH,QVWHDG0DDOWDQG9LVWDPHUHO\SURYLGHG
KHOSIXOFRQWDFWVIRUUDLOFDUVDQGUDLOVHUYLFHDQGRIIHUHGLWVRSLQLRQRQWKHDYDLODELOLW\RIUDLOFDUV
DQGUDLOWUDQVSRUWDWLRQLQWKHIXWXUH7RQ\:URWHQWHVWLILHG
4

'LG-RQRUDQ\RQHHOVHZLWK9LVWDRU0DDOWHYHUSURPLVHWRDFTXLUHUDLOFDUV
IRU\RX"

$

7RDFTXLUHWKHPIRUXV"

4

5LJKW7RDFWXDOO\JRRXWDQGJHWWKHPDQGVD\KHUHWKH\WKLVLVWKHSULFH"

$

,±,GRQ WUHFDOOWKDWHYHUEHLQJDSURPLVH

4

2ND\'LGWKH\HYHUSURPLVHWKDWWKH\FRXOGJRDQGJHW\RXDVSHFLILFUDWH
RUDQ\W\SHRIURXWHVRQWKH±WKHUDLOURDGV"

$

7KH\ KDG PDGH \RX NQRZ UHSUHVHQWDWLRQV WKDW WKH\ FRXOG DVVLVW LQ WKDW
UHJDUG

4

$QG,VXVSHFWWKH\SUREDEO\DOVRJDYH\RXWKHLUDVVHVVPHQWRIZKDWZDV
DYDLODEOHLQWKHPDUNHW"

$

$EVROXWHO\\HDK

4

2ND\  %XW WKH\ QHYHU ± , JXHVV WKH\ QHYHU WRRN RQ WKH UROH DV DJHQW WR
6HTXLWXUWRZHDUHJRLQJWRJRDQGJHWWKLVIRU\RX",VWKDWIDLU"

$

<RXPHDQOLNHFRQWUDFWXDOO\"

4

<HV

$

,±,DPQRWDZDUHRIDFRQWUDFWVWDWLQJWKDW±WKH\ZHUHJRLQJWREHRXU
DJHQW 




:URWHQ'HSRDW±
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0LNH9DQ'HQ%ROG6HTXLWXU V3UHVLGHQWDQG&KLHI2SHUDWLQJ2IILFHUOLNHZLVHZDVXQDEOH
WRSRLQWWRDQ\VSHFLILFDQGGHILQLWHSURPLVH
4

2ND\'LGWKH\SURPLVHWRGRDQ\WKLQJRWKHUWKDQKHOS"

$

7KH±WKH±,PHDQWKHSURPLVHVWKH\PDGHLVWKDWWKH\±WKH\ZHUHH[SHUWVDQG
NQRZWKHEXVLQHVVWKHUDLOE\±VDQGE\UDLODQGKDGWKHUHODWLRQVKLSV$QG±\HDK
WKHZRXOGKHOSJHWXV±JHWWKLVYHQWXUHRIIWKHJURXQG


)XUWKHU9DQ'HQ%ROGWHVWLILHG

4
2ND\  $QG GXULQJ WKH ± DOO WKH ZD\ XS XQWLO WKH QRWLFH RI IRUFH PDMHXUH GLG
SHUVRQQHOZLWK0DDOWDQG9LVWDSURYLGHDVVLVWDQFHZKHQWKH\FRXOGRQOHDGVIRUUDLO
FDUVUDLOWUDQVSRUWDWLRQFRQWDFWVZLWKLQWKHUDLOURDGLQGXVWU\WKDWW\SHRIWKLQJ"

$
7KH\PDGHSKRQHFDOOVDQGLQWURGXFWLRQVWRDVVLVW
4
2ND\  ,V WKHUH DQ\WKLQJ GXULQJ WKH SHULRG IURP DIWHU WKH WHUPLQDO VHUYLFHV
DJUHHPHQWWRWKHQRWLFHRIIRUFHPDMHXUHWKDW6HTXLWXUVSHFLILFDOO\DVNHG0DDOWRU
9LVWDWRGRWKDWLWGLGQRWGR"

$
1RWKLQJFRPHVWRPLQGDWWKLVSRLQW

7R VXSSRUW D SURPLVVRU\ HVWRSSHO FODLP WKHUH PXVW EH HYLGHQFH D VXIILFLHQWO\ VSHFLILF
SURPLVHDQGQRWDPHUHH[SUHVVLRQRIRSLQLRQUHJDUGLQJIXWXUHHYHQWV)RULQVWDQFHLQ/DQGPDUN
2UJ/3Y7UHPFR,QF7H[$SS/(;,6DW  7H[$SS²$XVWLQ-XQH 
WKHFRXUWKHOGDVDPDWWHURIODZWKDWDPDQXIDFWXUHU VUHSUHVHQWDWLRQWKDWKHVDZQRSUREOHPVWKDW
ZRXOGSUHYHQWLVVXDQFHRIDZDUUDQW\ LH$IWHUZDONLQJWKHMREVLWHDJDLQRQ-DQXDU\
DQGUHYLHZLQJWKHQHFHVVDU\GHWDLOVIRUWKLVMRE,VHHQRLVVXHVWKDWZRXOGDIIHFWWKHZDUUDQW\WKDW
7UHPFRZLOOLVVXHXSRQFRPSOHWLRQRIWKHLQVWDOODWLRQ ZHUHPHUHO\H[SUHVVLRQRIRSLQLRQRUDQ




9DQ'HQ%ROG'HSRDW



9DQ'HQ%ROG'HSRDW
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H[SHFWDWLRQ,WZDVQRWVXIILFLHQWO\VSHFLILFWRVXSSRUWDFODLPIRUSURPLVVRU\HVWRSSHO,G,Q
$OOLHG9LVWD,QFY+ROW6:G 7H[$SS²+RXVWRQ>WK'LVW@ WKHFRXUW
KHOGDVDPDWWHURIODZWKDWDSURPLVHWRSURYLGHZKDWHYHUHTXLSPHQWWKHSODLQWLIIQHHGHGWRVWDUW
DUHF\FOLQJSODQWZDVQRWVXIILFLHQWO\GHILQLWHDVWKHUHZDVQRSURPLVHWRSURYLGHDQ\VSHFLILFLWHPV
RIHTXLSPHQW+HUH6HTXLWXUUHOLDQFHRQ0DDOW VSXUSRUWHGSURPLVHWRKHOSZLWKFRQWDFWDQGLWV
EHOLHIRUH[SHFWDWLRQWKDW6HTXLWXUFRXOGDFTXLUHUDLOVHUYLFHLVQRWVXIILFLHQWO\GHILQLWHWRVXSSRUW
LWVFODLPIRUSURPLVVRU\HVWRSSHODVDPDWWHURIODZ
&

7KH3URPLVVRU\(VWRSSHO&ODLP)DLOVDV7KHUH:DV1R5HDVRQDEOH5HOLDQFH

6HTXLWXU V SURPLVVRU\ HVWRSSHO FODLP DOVR IDLOV DV D PDWWHU RI ODZ EHFDXVH WKHUH LV QR
HYLGHQFHWKDW6HTXLWXU VUHOLDQFHRQWKHSXUSRUWHGSURPLVH V ZDVUHDVRQDEOH6SHFLILFDOO\DWWKH
WLPH 6HTXLWXU VLJQHG WKH /HWWHU RI ,QWHQW -XQH   LW DJUHHG WKDW L  WKHUH ZHUH QR RUDO
DJUHHPHQWV EHWZHHQ WKH SDUWLHV DQG LL  6HTXLWXU QHHGHG WR SHUIRUP DQG ZRXOG SHUIRUP GXH
GLOLJHQFHWRDQDO\]HWKHIHDVLELOLW\RIWKHFRQWHPSODWHG7UDQVDFWLRQ6HTXLWXUDGPLWVWKDWLWLVD
VRSKLVWLFDWHGFRQWUDFWLQJSDUW\FDSDEOHRIFRQGXFWLQJLWVRZQGXHGLOLJHQFH
4

$QG\RXUFRPSDQ\KDVLQKRXVHODZ\HUVULJKW"

$

7KDW VFRUUHFW

4

$QGZKDW V\RXU±ZKDW V\RXUHGXFDWLRQ"

$

, YHJRWDILQDQFHGHJUHHDQGDQ0%$

4

2ND\6R\RXKDYHSHRSOHZKRDUHKLJKO\HGXFDWHGSHRSOHULJKW"

$

<HV

4

<RXDUHXVHGWRGRLQJGXHGLOLJHQFH"

$

<HV


0$$/7$1'93/ 6027,21)253$57,$/6800$5<-8'*0(17

3$*(

Removal Appendix 0125

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 126 of 862

4

<RXDUHXVHGWRPDNLQJ\RXUGHFLVLRQVEDVHGRQ\RXURZQGXHGLOLJHQFH
DQGUHVHDUFKDUHQ W\RX"

$

:HDUH


4

(DUOLHU LQ \RXU GHSRVLWLRQ , DVNHG \RX DERXW URXJKO\  WR  UDLOFDU
PDQXIDFWXUHUVDQGOHDVLQJFRPSDQLHVDQG\RXVDLG\RXGLGQ WFDOO>VLF@D
VLQJOHRQHRIWKHPLVQ WWKDWWUXH"

$

7KDWLVWUXH

4

%XW\RXFHUWDLQO\FRXOGKDYHFRXOGQ W\RX"

$

,FRXOGKDYHFDOOHGWKHP\HV

6HTXLWXU DFNQRZOHGJHG D QHHG WR FRQGXFW GXH GLOLJHQFH WR DQDO\]H WKH WUDQVDFWLRQ V
IHDVLELOLW\DQGKDGWZRPRQWKVWRFRQGXFWLWVUHVHDUFK$SDUW\WRDQDUP VOHQJWKWUDQVDFWLRQ
PXVWH[HUFLVHUHDVRQDEOHGLOLJHQFHLQSURWHFWLQJKLVRZQLQWHUHVWVDQGDIDLOXUHWRGRVRLVQRW
H[FXVHGE\PHUHFRQILGHQFHLQWKHKRQHVW\DQGLQWHJULW\RIWKHRWKHUSDUW\&RPLVNH\6:G
DW2UWL]Y&ROOLQV6:G 7H[$SS²+RXVWRQ>WK'LVW@QRSHW 
KROGLQJWKDWSURPLVVRU\HVWRSSHOFODLPIDLOHGDVDPDWWHURIODZZKHUHVRSKLVWLFDWHGSDUW\GLGQRW
DFWZLWKUHDVRQDEOHGLOLJHQFHLQSURWHFWLQJLWVLQWHUHVWVLQDQDUP VOHQJWKWUDQVDFWLRQ *LYHQWKDW
6HTXLWXUKDGWZRPRQWKVWRSHUIRUPLWVRZQUHVHDUFKLWFRXOGQRWKDYHUHDVRQDEO\UHOLHGRQ0DDOW V
SURPLVHWRDVVLVWZLWKLQGXVWU\FRQWDFWVDQGLWVJHQHULFSURMHFWLRQVDERXWWKHDYDLODELOLW\RIUDLO
FDUVDQGUDLOVHUYLFHLQWKHIXWXUH
,Q $OOLHG 9LVWD ,QF Y +ROW  6:G  7H[$SS+RXVWRQ >WK 'LVW@  SHW
GHQLHG WKHFRXUWUHYHUVHGDMXU\YHUGLFWDZDUGLQJGDPDJHVIRUSURPLVVRU\HVWRSSHOEHFDXVHWKHUH
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ZDVQRUHDVRQDEOHRUMXVWLILDEOHUHOLDQFHRQWKHFODLPHGSURPLVHV,QWKDWFDVHWKHSODLQWLII +ROW 
VXHG FODLPLQJ WKDW WKH GHIHQGDQW GLG QRW KRQRU LWV SURPLVHV WR SURYLGH KLV QHZ EXVLQHVV WKH
HTXLSPHQWQHFHVVDU\WRVWDUWDUHF\FOLQJSODQW7KHGHIHQGDQW VSUHVLGHQWWHVWLILHGWKDWKHRIIHUHG
WKHSODLQWLIIDQ\VXUSOXVHTXLSPHQWKLVFRPSDQ\PLJKWKDYHEXWQRVSHFLILFLWHPVRIHTXLSPHQW
ZHUH HYHU GLVFXVVHG  7KH GHIHQGDQW RIIHUHG WR VXSSO\ D FRQYH\RU DQG EDOHU EXW WKH SODLQWLII
FRQWHQGHG WKDW WKDW ZDV QRW VXIILFLHQW WR VWDUW WKH EXVLQHVV  7KH SODLQWLII FRQFHGHG KH QHYHU
SURYLGHGWKHGHIHQGDQWZLWKDOLVWRIQHHGHGHTXLSPHQWEXWVLPSO\SUHVXPHGWKHGHIHQGDQWZRXOG
NQRZZKDWZDVQHHGHG7KHDSSHOODWHFRXUWIRXQGWKDWDSURPLVHWRVXSSO\VXUSOXVHTXLSPHQW
ZDVWRRYDJXHWRVXSSRUWGHWULPHQWDOUHOLDQFHVWDWLQJWKDW:HFRQFOXGHWKDWLQWKHDEVHQFHRID
GHILQLWHSURPLVHRIVSHFLILFLWHPVRIHTXLSPHQW+ROW VUHOLDQFHZDVQRWUHDVRQDEOHRUMXVWLILHGDV
DPDWWHURIODZ,GDW
,QWKLVFDVHWKHSXUSRUWHGSURPLVHVWKDW0DDOWZRXOGKHOSLWJHWUDLOFDUVDQGUDLOVHUYLFH
DUH QRW VSHFLILF RU GHILQLWH  7KH\ FDQQRW EH UHOLHG XSRQ DV D SURPLVH DQG DV D PDWWHU RI ODZ
6HTXLWXU VDOOHJHGUHOLDQFHZDVQHLWKHUUHDVRQDEOHRUMXVWLILHG
,,

&RQYHUVLRQ&ODLP
7RHVWDEOLVKDFODLPIRUFRQYHUVLRQ6HTXLWXUPXVWSURYHWKDWLWVXIIHUHGLQMXU\IURPWKH

DOOHJHGFRQYHUVLRQ8QLWHG0RELOH1HWZRUNV/3Y'HDWRQ6:G 7H[ 
+HUH 6HTXLWXU V FRQYHUVLRQ FODLP JURZV RXW RI DQ DOOHJHG XQODZIXO KROGLQJ RI LWV WUDQVORDG
HTXLSPHQWIRUDSHULRGRIRQHPRQWK6HTXLWXU VSUHVLGHQWWHVWLILHGWKDW6HTXLWXUGLGQRWILQGDQ\
GDPDJHWRWKHSURSHUW\DIWHU0DDOWUHWXUQHGLW+HIXUWKHUWHVWLILHGWKDW6HTXLWXUGLGQRWORVHDQ\



9DQ'HQ%ROG'HSRDW±
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EXVLQHVV RSSRUWXQLWLHV EHFDXVH WKH SURSHUW\ ZDV KHOG E\ 0DDOW IRU WKH RQHPRQWK SHULRG
6HTXLWXU V YLFH SUHVLGHQW WHVWLILHG WKDW KH ZDV DZDUH RI DQ\RQH LQWHUHVWHG LQ SXUFKDVLQJ WKH
HTXLSPHQWDQGGLGQRWKDYHDQ\RWKHUSODFHWKH\FRXOGXVHLWEHIRUHWKH\SLFNHGLWXSIURP0DDOW
,QDGGLWLRQ6HTXLWXUKDVQRWGLVFORVHGDQ\FRQYHUVLRQGDPDJHVVLQFHLWODVWUHVSRQGHGWR0DDOW V
UHTXHVWIRUGLVFORVXUHVRQ-XQH
6HTXLWXU VFRQYHUVLRQFODLPIDLOVEHFDXVHWKHUHLVQRHYLGHQFHWKDWLWVXIIHUHGDQ\PDWHULDO
GDPDJHDQGWKHWHVWLPRQ\RI6HTXLWXU VRIILFHUVGLVSURYHVWKHHVVHQWLDOHOHPHQWRIGDPDJHVDVD
PDWWHURIODZ
35$<(5
:+(5()25( 3ODLQWLII 0DDOW /3 DQG 7KLUG 3DUW\ 'HIHQGDQW 9LVWD 3URSSDQWV DQG
/RJLVWLFV,QFSUD\WKDWWKLVPRWLRQIRUSDUWLDOVXPPDU\MXGJPHQWEHJUDQWHGDQGWKDWWKH&RXUW
DZDUGDOORWKHUUHOLHIWRZKLFKWKH\DUHHQWLWOHG




,G
0HUULOO'HSRDW±





$QDGHTXDWHWLPHIRUGLVFRYHU\KDVSDVVHGHVSHFLDOO\DVLWSHUWDLQVWR6HTXLWXU VNQRZOHGJHRIDQG
DELOLW\WRGHWHUPLQHZKHWKHULWVXVWDLQHGDQ\GDPDJHRUQRW0DDOW VILUVWZULWWHQGLVFRYHU\ZDVVHUYHGRQ
6HTXLWXURQ0DUFKWKXVGLVFRYHU\KDVEHHQRQJRLQJIRUDOPRVWD\HDU
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5HVSHFWIXOO\VXEPLWWHG


%\V3DXO2:LFNHV

-DPHV/DQWHU
6WDWH%DU1R
-$0(6/$17(53&
1:DOQXW&UHHN6WH
0DQVILHOG7H[DV
 
 )$;
MLPODQWHU#ODQWHUODZFRP

3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\6WH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP



6DPXHO6$OOHQ
6WDWH%DU1R
-$&.621:$/.(5//3
:7ZRKLJ$YHQXH6WH&
6DQ$QJHOR7H[DV
VDOOHQ#MZFRP
$77251(<6)253/$,17,))
0$$/7/3
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3ODLQWLII 0DDOW /3 V DQG 7KLUG3DUW\ 'HIHQGDQW 9LVWD 3URSSDQWV DQG /RJLVWLFV ,QF V
FROOHFWLYHO\0DDOW REMHFWWRFHUWDLQSRUWLRQVRIWKH'HIHQGDQW¶VVXPPDU\MXGJPHQWHYLGHQFH
DVIROORZV
2EMHFWLRQWR,QFOXVLRQRI(QWLUH'HSRVLWLRQV


'HIHQGDQW 6HTXLWXU 3HUPLDQ //& ILOHG LW UHVSRQVH WR WKH 3DUWLDO 6XPPDU\

-XGJPHQWDQGDWWDFKHGWKHHQWLUHWUDQVFULSWRIWKHGHSRVLWLRQVRI%UDGHQ0HUULOO0LNHYDQGHQ
%ROG&KULV)DYRUV-RQ,QFHDQG7RQ\:URWHQ


7KH 5HVSRQVH EULHI KRZHYHU PDNHV FLWDWLRQ DQG UHOLDQFH RQ RQO\ YHU\ OLPLWHG

SRUWLRQVIURPWKHVHGHSRVLWLRQWUDQVFULSWV

0$$/7$1'93/ 62%-(&7,216726800$5<-8'*0(17(9,'(1&(

3$*(

Removal Appendix 0325

Case 20-04064-elm Doc 1-1 Filed 09/04/20



Entered 09/04/20 10:53:27

Page 326 of 862

0DDOWREMHFWVDOORIWKHWHVWLPRQ\LQWKHDWWDFKHGWUDQVFULSWVWKDWLVQRWFLWHGLQ

6HTXLWXU VEULHILQJRU0DDOW VEULHILQJEHFDXVHLWLVQRWUHOHYDQWWRWKHVXPPDU\MXGJPHQWLVVXHV
EHIRUHWKH&RXUWDQGEHFDXVHLWGRHVQRWFRPSO\ZLWKWKHUHTXLUHPHQWVRI5XOHD G 5XOH
D G UHTXLUHVWKDWGLVFRYHU\SURGXFWVQRWRQILOHZLWKWKH&RXUWPD\EHXVHGZKHQDQRWLFH
FRQWDLQLQJVSHFLILFUHIHUHQFHVWRWKHGLVFRYHU\LVILOHGZLWKWKHQRQPRYDQW¶VUHVSRQVH6LPSO\
DWWDFKLQJHQWLUHGHSRVLWLRQVGRHVQRWSURYLGHWKDWVSHFLILFQRWLFH


7KLV &RXUW VKRXOG QRW EH UHTXLUHG WR ZDGH WKURXJK WKH KXQGUHGV RI SDJHV RI

GHSRVLWLRQWHVWLPRQ\LQVHDUFKRIDIDFWLVVXHRULQVHDUFKRIWKHXQGHUO\LQJIDFWVWKDWVXSSRUWLWV
FODLPV  6HH 5RJHUV Y 5LFDQH (QWHUV ,QF  6:G   7H[   %3 $PHULFD
3URGXFWLRQ&RY=DIILULQL6:G 7H[$SS²6DQ$QWRQLRSHWGHQLHG 
*RQ]DOHVY6KLQJ:DL%UDVV6:G 7H[$SS²6DQ$QWRQLRQRSHW 


,Q 8SFKXUFK Y $OEHDU  6:G   7H[ $SS²$PDULOOR  SHW

GHQLHG WKHFRXUWKHOGWKDWWKHWULDOFRXUWHUUHGDVDPDWWHURIODZLQQRWVXVWDLQLQJDQREMHFWLRQWR
YROXPLQRXVVXPPDU\MXGJPHQWHYLGHQFHWKDWZDVQRWVSHFLILFDOO\FLWHGWR7KHFRXUWH[SODLQHG
%\ WKHLU REMHFWLRQ WR WKH VXPPDU\ MXGJPHQW HYLGHQFH DPRQJ RWKHU WKLQJV WKH
FOLHQWV DVVHUWHG WKDW WKH VXPPDU\ MXGJPHQW HYLGHQFH FRQVLVWLQJ RI DOPRVW 
SDJHV ZDV QRW SURSHUO\ EHIRUHWKH FRXUW EHFDXVH LW ZDV QRW LQGH[HG QRU GLG LW
UHIHUHQFHRUFLWHWRWKHPRWLRQ:HDJUHH7KHFOLHQWVDVQRQPRYDQWVZHUHHQWLWOHG
WR IDLU QRWLFH RI WKH PRYDQWV  FRQWHQWLRQV $OVR EHIRUH JUDQWLQJ D VXPPDU\
MXGJPHQW WKH WULDO FRXUW KDV D GXW\ WR GHWHUPLQH LI WKHUH DUH DQ\ PDWHULDO IDFW
TXHVWLRQV+RZHYHU D JHQHUDO UHIHUHQFH WR D YROXPLQRXV UHFRUG ZKLFK GRHV QRW
GLUHFW WKH FRXUW RU WKH SDUWLHV WR WKH HYLGHQFH RQ ZKLFK WKH PRYDQW UHOLHV LV QRW
VXIILFLHQW%HFDXVHWKHVXPPDU\MXGJPHQWGLGQRWGLUHFWWKHFRXUWDQGWKHFOLHQWV
WR WKH YROXPLQRXV HYLGHQFH WKH EDVLV RI WKH PRWLRQ WKH WULDO FRXUW HUUHG LQ QRW
VXVWDLQLQJWKHFOLHQWV REMHFWLRQVDQGLQJUDQWLQJWKHVXPPDU\MXGJPHQW
,G LQWHUQDOFLWDWLRQVRPLWWHG 
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)RU WKH IRUHJRLQJ UHDVRQ 0DDOW UHTXHVWV WKDW LWV REMHFWLRQ WR WKH HQWLUHW\ RI WKH

GHSRVLWLRQVEHVXVWDLQHGDQGWKHSRUWLRQVRIWKHGHSRVLWLRQVWKDWKDYHQRWEHHQVSHFLILFDOO\FLWHG
RUUHIHUHQFHGE\WKHSDUWLHVEHVWULFNHQ
2EMHFWLRQVWRVSHFLILFGHSRVLWLRQH[FHUSWV


0DDOW REMHFWV WR WKH TXHVWLRQ DQG DQVZHU DSSHDULQJ LQ WKH GHSRVLWLRQ RI %UDGHQ

0HUULOODWSDJHOLQHWKURXJKSDJHOLQHIRUWKHIROORZLQJUHDVRQV
D

7KH TXHVWLRQ LV D OHDGLQJ TXHVWLRQ E\ FRXQVHO IRU WKH 'HIHQGDQW RI DQ
HPSOR\HHRIWKH'HIHQGDQW

E

7KHTXHVWLRQDVNVIRUDOHJDOFRQFOXVLRQLQWKDWLWDVNVLIWKH'HIHQGDQW³KDV
VXIIHUHGGDPDJHV´



F

7KHTXHVWLRQDVNVIRUDQLPSHUPLVVLEOHFRQFOXVLRQUHJDUGLQJFDXVDWLRQDQG

G

7KHDQVZHUZDVQRWUHVSRQVLYHWRWKHTXHVWLRQ

0DDOW REMHFWV WR WKH TXHVWLRQ DQG DQVZHU DSSHDULQJ LQ WKH GHSRVLWLRQ RI %UDGHQ

0HUULOODWSDJHOLQHWKURXJKSDJHOLQHIRUWKHIROORZLQJUHDVRQV
D

7KH TXHVWLRQ LV D OHDGLQJ TXHVWLRQ E\ FRXQVHO IRU WKH 'HIHQGDQW RI DQ
HPSOR\HHRIWKH'HIHQGDQW

E


7KHTXHVWLRQDVNVIRUDFRQFOXVLRQ

7KH WHVWLPRQ\ HOLFLWHG IURP 'HIHQGDQW¶V FRXQVHO RI KLV RZQ ZLWQHVV FRQVWLWXWH

LQDGPLVVLEOHFRQFOXVLRQVWKDWDUHQRWDGPLVVLEOHDVVXPPDU\MXGJPHQWHYLGHQFH7KHDQVZHUVWR
WKHTXHVWLRQVDUHQRWDFFRPSDQLHGE\DQ\VWDWHPHQWRIIDFWVRURWKHUSUHGLFDWHWKDWSHUPLWVXFK
FRQFOXVLRQVWREHPDGHDQGDUHXQVXEVWDQWLDWHG'HQFR&6&RUSY%RG\%DU//&6:G
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 7H[$SS7H[DUNDQDQRSHW +DUOH\'DYLGVRQ0RWRU&RY<RXQJ6:G
 7H[$SS+RXVWRQ>WK'LVW@QRZULW 


6XPPDU\ MXGJPHQW HYLGHQFH PXVW EH DGPLVVLEOH XQGHU WKH UXOHV RI HYLGHQFH

8QLWHG %ORRG 6HUYLFHV Y /RQJRULD  6:G  7H[    7KH IRUHJRLQJ WHVWLPRQ\
ZRXOGQRWEHDGPLVVLEOHXQGHUWKHUXOHVRIHYLGHQFHIRUWKHUHDVRQVVWDWHG
:KHUHIRUH0DDOWSUD\VWKDWLWVREMHFWLRQEHVXVWDLQHGWKDWLWVPRWLRQEHJUDQWHGDQG
WKDWLWKDYHVXFKRWKHUUHOLHIWRZKLFKLWLVHQWLWOHG
5HVSHFWIXOO\VXEPLWWHG

















%\V3DXO2:LFNHV

-DPHV/DQWHU
6WDWH%DU1R
-$0(6/$17(53&
1:DOQXW&UHHN6WH
0DQVILHOG7H[DV
 
 )$;
MLPODQWHU#ODQWHUODZFRP

3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\6WH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP
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6DPXHO6$OOHQ
6WDWH%DU1R
-$&.621:$/.(5//3
:7ZRKLJ$YHQXH6WH&
6DQ$QJHOR7H[DV
VDOOHQ#MZFRP
$77251(<6)253/$,17,))
0$$/7/3



&(57,),&$7(2)6(59,&(

,KHUHE\FHUWLI\WKDWDWUXHDQGFRUUHFWFRS\RIWKHIRUHJRLQJZDVVHUYHGWKURXJKWKH&RXUW V
HOHFWURQLFILOLQJVHUYLFHRQWKH0DUFKXSRQ

0DWWKHZ$.RUQKDXVHU
3DXO%6WLSDQRYLF
'\ODQ%5XVVHOO
*266(77+$55,6210,//,&$1 
+229(56/29$&(.//3
67,3$129,&3&
*DOOHULD7RZHU,,
6.RHQLJKHLP6WHHW
:HVWKHLPHU6WH
6DQ$QJHOR7H[DV
+RXVWRQ7H[DV

V3DXO2:LFNHV
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3ODLQWLII 0DDOW /3 DQG 7KLUG3DUW\ 'HIHQGDQW 9LVWD 3URSSDQWV DQG /RJLVWLFV ,QF
WRJHWKHU ³0DDOW´  ILOH WKLV UHSO\ LQ VXSSRUW RI WKHLU PRWLRQ IRU SDUWLDO VXPPDU\ MXGJPHQW RQ
'HIHQGDQW¶VSURPLVVRU\HVWRSSHOFRXQWHUFODLPDQGVKRZWKH&RXUWDVIROORZV


'HIHQGDQW¶VUHVSRQVHGRHVQRWGHPRQVWUDWHDVSHFLILFDQGGHILQLWHSURPLVHE\0DDOW



:KLOH'HIHQGDQWDUJXHVWKDWDQDFWLRQDEOHSURPLVHZDVPDGH'HIHQGDQWKDVQRWSURYLGHG

DVLQJOHSLHFHRIHYLGHQFHWKDW0DDOWPDGHDVSHFLILFDQGGHILQLWHSURPLVHWKDWLWZRXOGREWDLQUDLO
FDUVRUUDLOVHUYLFHIRU6HTXLWXU$QRIIHUWRPDNHDUHIHUUDOWRDUDLOFDUEURNHULVQRWDSURPLVH
EXWWRWKHH[WHQWLWLV0DDOWPDGHWKDWUHIHUUDO0DDOWGLGQRWSURPLVHRUJXDUDQWHHWKDWWKHEURNHU
ZRXOGKDYHDYDLODEOHFDUVDWDVSHFLILFSULFHRURQVSHFLILFWHUPV6LPLODUO\0DDOW¶VUHIHUUDORI
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6HTXLWXUWR-XSLWHUZDVQRWDSURPLVHRUJXDUDQWHHWKDW-XSLWHUFRXOGSURYLGH6HTXLWXUZLWKUDLO
VHUYLFHRUWKHWHUPVRIDQ\VXFKVHUYLFH,WZDVPHUHO\DUHIHUUDO0DDOWQHYHUSURPLVHG6HTXLWXU
WKDWLILWVLJQHGWKH7HUPLQDO6HUYLFHV$JUHHPHQWLWZRXOGFRQQHFW6HTXLWXUZLWKSDUWLHVZKRFRXOG
DFKLHYH6HTXLWXU¶VJRDOVLQUHDOL]LQJWKHDUELWUDJHRSSRUWXQLW\
'HIHQGDQW HYHQ JRHV IXUWKHU E\ VWDWLQJ WKDW ³0DDOW9LVWD SURPLVHG 6HTXLWXU WKDW LWV
FRQQHFWLRQVZRXOGEHDEOHWRJHWWUDLQVWRVKLS6HTXLWXU¶VFUXGHRLOIURPWKHWHUPLQDOWRWKH*XOI
&RDVW´7KHUHLVQRHYLGHQFHWKDWVXFKDSURPLVHZDVHYHUPDGH1RQHRI'HIHQGDQW¶VRIILFHUV
DQGHPSOR\HHVLQYROYHGLQWKLVWUDQVDFWLRQWHVWLILHGLQWKHLUGHSRVLWLRQVWKDWVXFKDJUDQGSURPLVH
ZDVPDGHQRUKDV'HIHQGDQWILOHGDQDIILGDYLWFODLPLQJWKDWVXFKDSURPLVHZDVPDGH7KHUHLV
QRZULWWHQGRFXPHQWFRQWDLQLQJVXFKDSURPLVH'HIHQGDQW¶VVSLQDQGFKDUDFWHUL]DWLRQVILQGQR
VXSSRUWLQDQ\RIWKHVXPPDU\MXGJPHQWHYLGHQFH,WVUHVSRQVHGRHVQRWFUHDWHDIDFWTXHVWLRQRI
DQ\W\SH


0DDOW¶VHYLGHQFHDQGWKHODZGHPRQVWUDWHVWKDWLWLVHQWLWOHGWRVXPPDU\MXGJPHQWRQWKH

SURPLVVRU\HVWRSSHOFODLP,Q$OOLHG9LVWD,QFY+ROW6:G 7H[$SS²+RXVWRQ
>WK'LVW@SHWGHQLHG WKHGHIHQGDQWGLG PRUHWKDQZKDW0DDOWGLGEXWZDVIRXQGQRW
OLDEOHRQDSURPLVVRU\HVWRSSHO,QWKDWFDVHWKHGHIHQGDQWDJUHHGWRSURYLGHVXUSOXVHTXLSPHQW
WRDVVLVWWKHSODLQWLIILQVWDUWLQJDQHZEXVLQHVV%XWWKHFRXUWRIDSSHDOVIRXQGWKDWVWDWHPHQWWR
EHWRRYDJXHWRFRQVWLWXWHD³SURPLVH´DQGUHYHUVHGWKHMXU\YHUGLFWILQGLQJIRUWKHSODLQWLIIRQWKH
SURPLVVRU\HVWRSSHOFODLP,GDW


6LPXOLV//&Y*HQHUDO(OHFWULF&DSLWDO&RUSRUDWLRQ:/ 7H[$SS²

+RXVWRQ>WK'LVW@QRSHW LVHVSHFLDOO\RQSRLQW7KHFRXUWRIDSSHDOVVXPPDUL]HGWKH
SODLQWLII¶VFODLPV
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*( SURYLGHV FRPPHUFLDO ILQDQFLDO VHUYLFHV IRU FOLHQWV LQ IRUW\VHYHQ FRXQWULHV
6LPXOLV LV D VRIWZDUH VLPXODWLRQ FRPSDQ\ WKDW SURYLGHV YLUWXDO VLPXODWLRQV IRU
SXUSRVHVVXFKDVLQGXVWULDOWUDLQLQJ,QWKHVXPPHURI*(DSSURDFKHG6LPXOLV
DERXW IRUPLQJ D VWUDWHJLF DOOLDQFH 6HYHUDO PRQWKV ODWHU DIWHU *( LQYHVWLJDWHG
6LPXOLV DQG RWKHU VLPLODU FRPSDQLHV *( LQYHVWHG  PLOOLRQ LQ 6LPXOLV LQ
H[FKDQJHIRUDQRZQHUVKLSLQWHUHVWLQWKHFRPSDQ\$FFRUGLQJWR6LPXOLV*(KDG
DVVXUHG6LPXOLVWKDWLWVVRIWZDUHFRXOGEHXVHGDFURVV*( VLQGXVWULDOGLYLVLRQVDQG
WKDWWKLVVWUDWHJLFDOOLDQFHZRXOGEHD³FRPSDQ\PDNHU´IRU6LPXOLV6LPXOLVWKHQ
EHJDQPDUNHWLQJLWVHOIWR*( VGLYLVLRQV6LPXOLVFODLPVWKDWYDULRXV*(RIILFLDOV
SURPLVHG WKDW LW ZRXOG ³UHFHLYH EXVLQHVV´ IURP WKHVH LQGXVWULDO GLYLVLRQV DQG
6LPXOLVFRQWLQXHGWRGHYHORSVRIWZDUHPRGHOVKLUHQHZHPSOR\HHVDQGH[SDQGLWV
RIILFHVSDFH³LQDQWLFLSDWLRQRIWKHODUJHYROXPHRIZRUNWKDWZDVSURPLVHG´

,Q ODWH  *( SURYLGHG 6LPXOLV ZLWK D  SURPLVVRU\ QRWH DV EULGJH
ILQDQFLQJ DQG WKH QRWH UHTXLUHG 6LPXOLV WR VWDUW PDNLQJ LQWHUHVW SD\PHQWV LQ
-DQXDU\  *( QHYHU SURYLGHG DQ\ EXVLQHVV WR 6LPXOLV DQG 6LPXOLV VWRSSHG
PDNLQJLWVLQWHUHVWSD\PHQWVLQ$SULO
,GDW *(VXHGWRUHFRYHURQWKHSURPLVVRU\QRWHDQG6LPXOLVILOHGFRXQWHUFODLPVLQFOXGLQJD
FRXQWHUFODLP VHHNLQJ GDPDJHV RQ D SURPLVVRU\ HVWRSSHO WKHRU\ EDVHG RQ WKH FODLP WKDW *(
SURPLVHGWRSURYLGHLWZLWKEXVLQHVV


*( PRYHG IRU VXPPDU\ MXGJPHQW RQ WKH SURPLVVRU\ HVWRSSHO FODLP DVVHUWLQJ WKDW D

SURPLVHWRVXSSO\IXWXUHEXVLQHVVLVWRRLQGHILQLWHWRVXSSRUWDSURPLVVRU\HVWRSSHOFODLP7KH
WULDOFRXUWJUDQWHGWKHVXPPDU\MXGJPHQWLQIDYRURI*(DQGWKHFRXUWRIDSSHDOVDIILUPHG,Q
DIILUPLQJWKHVXPPDU\MXGJPHQWWKHFRXUWVWDWHG
+HUH6LPXOLVSUHVHQWHGHYLGHQFHWKDW*(SURPLVHGWKDW6LPXOLVZRXOG³UHFHLYH
EXVLQHVV´ DQG WKDW WKH YROXPH RI EXVLQHVV ZRXOG EH D ³FRPSDQ\ PDNHU´ IRU
6LPXOLV7KHSDUWLHVQHYHUGLVFXVVHGRUQHJRWLDWHGWKHVSHFLILFSLHFHVRIEXVLQHVV
WKHSULFHZKHQDQGIRUKRZORQJVXFKWUDQVDFWLRQVZRXOGRFFXURUDQ\RWKHUWHUPV
5HO\LQJRQVXFKSURPLVHVLVXQUHDVRQDEOHDVDPDWWHURIODZDQGFDQQRWEHWKHEDVLV
IRUDSURPLVVRU\HVWRSSHOFODLP

,GDW 
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*LOOXP Y 5HSXEOLF +HDOWK &RUS  6:G  7H[ $SS²'DOODV  QR ZULW 

IXUWKHUQHJDWHV'HIHQGDQW¶VFRQWHQWLRQWKDWDFWLRQDEOHSURPLVHVZHUHPDGH7KHUHWKHSODLQWLII
FRQWHQGHGWKDW
>3@ULRUWR5HSXEOLF VDFTXLVLWLRQRIWKHKRVSLWDOLQ5HSXEOLF VUHSUHVHQWDWLYHV
KDG D VHULHV RI FRQYHUVDWLRQV ZLWK *LOOXP DQG WKDW LQ WKRVH FRQYHUVDWLRQV
5HSXEOLF V UHSUHVHQWDWLYHV PDGH SURPLVHV WR *LOOXP UHJDUGLQJ WKH IXWXUH RI WKH
KRVSLWDODIWHU5HSXEOLFEHFDPHWKHRZQHU*LOOXPVWDWHVWKDWKHZDVWROGWKDWWKH
KRVSLWDO VSULQFLSDOREMHFWLYHZDVWRSURYLGHDVHUYLFHRIRXWVWDQGLQJSDWLHQWFDUHWR
WKH 0HVTXLWH FRPPXQLW\ *LOOXP FRQWHQGV WKDW 9DQ 'HYHQGHU PDGH
UHSUHVHQWDWLRQVWR*LOOXPWKDW5HSXEOLFZRXOGKDYHVXIILFLHQWIXQGLQJWRXSJUDGH
WKHKRVSLWDO VHTXLSPHQWFDUHWKDWWKHKRVSLWDOZRXOGUHPDLQSULPDULO\D³'2´
KRVSLWDOWKDW*LOOXPFRXOGFRQWLQXHWRPDNHWKHFKDQJHVWRXSJUDGHWKHOHYHORI
KHDOWKFDUHDWWKHKRVSLWDODQGWKDWDQHZKRVSLWDOIDFLOLW\ZDVWREHFRQVWUXFWHG
*LOOXP FRQWHQGV WKDW KH UHDVRQDEO\ UHOLHG RQ WKRVH VWDWHPHQWV PDGH E\ 9DQ
'HYHQGHU DV ZHOO DV VLPLODU VWDWHPHQWV PDGH E\ %XQFKHU DQG YDULRXV KRVSLWDO
DGPLQLVWUDWRUV DQG VWDII PHPEHUV DQG WKDW EDVHG RQ WKRVH DVVXUDQFHV *LOOXP
FRQWLQXHG WR SHUIRUP VXUJHULHV DW WKH KRVSLWDO )XUWKHU *LOOXP DVVHUWV WKDW KLV
UHOLDQFH ZDV IRUHVHHDEOH EDVHG XSRQ KLV WZHQW\VL[ \HDU DVVRFLDWLRQ ZLWK WKH
KRVSLWDO DQG WKDW KLV UHOLDQFH RQ 5HSXEOLF V SURPLVHV GHWULPHQWDOO\ DIIHFWHG KLV
UHSXWDWLRQDQGFDUHHU

7KHWULDOFRXUWJUDQWHGVXPPDU\MXGJPHQWGLVPLVVLQJWKHSURPLVVRU\HVWRSSHOFODLPV7KHFRXUW
RI DSSHDOV DIILUPHG KROGLQJ WKDW WKH SURPLVHV DOOHJHG ZHUH WRR YDJXH DQG LQGHILQLWH WR EH
DFWLRQDEOH,GDW


'HIHQGDQW¶VUHOLDQFHRQ(YHUVY$UQROG6:G 7H[&LY$SS²$XVWLQ

QRZULW LVPLVSODFHG(YHUVZDVQRWDSURPLVVRU\HVWRSSHOFDVHEXWZDVDFDVHUHJDUGLQJDQRUDO
FRQWUDFWIRXQGE\WKHMXU\3URPLVVRU\HVWRSSHOLVQRWHYHQPHQWLRQHGLQWKHRSLQLRQ/LNHZLVH
:KHHOHUY:KLWH6:G 7H[ SURYLGHVQRVXSSRUWIRU'HIHQGDQW¶VSRVLWLRQ7KHUH
WKH WULDO FRXUW VXVWDLQHG VSHFLDO H[FHSWLRQV KROGLQJ WKDW D SURPLVVRU\ HVWRSSHO FODLP ZDV QRW
SURSHUO\SOHG7KHVXSUHPHFRXUWPHUHO\UHYHUVHGWKHUXOLQJVWDWLQJWKDWDFDXVHRIDFWLRQKDG
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EHHQSOHGEXWGLGQRWGHWHUPLQHWKDWWKHFODLPHGSURPLVHVZHUHDFWLRQDEOH7KHUHZDVQRUXOLQJ
PDGHRQWKHPHULWVRIWKDWSODLQWLII¶VFODLPVDQG:KHHOHUSURYLGHVQRJXLGDQFHWRWKLV&RXUW


7UDFR,QFY$UURZ*ODVV&R,QF6:G 7H[$SS²6DQ$QWRQLRZULW

GHQLHG LVOLNHZLVHGLVWLQJXLVKDEOHIURPWKHSUHVHQWFDVHDQGQRWFRQWUROOLQJ,QWKDWFDVH$UURZ
ZDVSUHSDULQJDELGWRSURYLGHZRUNIRUDODUJHFRQVWUXFWLRQSURMHFW2QELGGD\$UURZUHFHLYHG
DWHOHSKRQHFDOOIURP7UDFRVWDWLQJWKDW7UDFRZDQWHGWRVXEPLWDELGWR$UURZIRUVOLGLQJJODVV
GRRUV$UURZGHFOLQHGWRXVH7UDFR¶VELGEHFDXVHWKHGRRUVGLGQRWPHHWWKHSURMHFWVSHFLILFDWLRQV
7KH VDPH GD\ 7UDFR FDOOHG EDFN WR WHOO $UURZ WKDW LW ZRXOG PRGLI\ WKH GRRUV WR PHHW WKH
VSHFLILFDWLRQVDQGJDYH$UURZDILUPDQGXQFRQGLWLRQDOELG$UURZLQIRUPHG7UDFRWKDWLWVELG
ZDVORZDQGDVNHGLWWRUHFKHFNWKHILJXUHVEXW7UDFRFRQILUPHGWKHDPRXQW$UURZWKHQXVHG
7UDFR¶VELGLQLWVRZQELG7UDFRWKHQFRQILUPHGWKHELGLQZULWLQJ:KHQLWZDVODWHUGHWHUPLQHG
WKDW WKH 7UDFR GRRUV ZRXOG QRW ZLWKVWDQG WKH SURMHFW DUFKLWHFW¶V ZLQG GHIOHFWLRQ UHTXLUHPHQWV
7UDFR SURSRVHG D VLJQLILFDQWO\ PRUH H[SHQVLYH SURGXFW DQG UHIXVHG WR SURYLGH D FRPSO\LQJ
SURGXFWIRULWVELGSULFH7KHFRXUWIRXQGWKDW7UDFR¶VELGZKLFKZDVVXEPLWWHGLQUHVSRQVHWR
VROLFLWDWLRQVWKDWGHWDLOHGSURMHFWVSHFLILFDWLRQVDQGWKDWLGHQWLILHGVSHFLILFSURGXFWVDQGVSHFLILF
SULFHVZDVVRPHWKLQJWKDW$UURZFRXOGUHO\XSRQLQVXEPLWWLQJLWVRZQELG7KHUHDUHQRIDFWV
OLNHWKDWLQYROYHGLQWKHSUHVHQWFDVH


'RQDOGVRQ Y /DNH 9LVWD &RPPXQLW\ ,PSURYHPHQW $VV¶Q  6:G 
7H[&LY$SS²&RUSXV&KULVWLZULWUHI¶GQUH LVDOVRGLVWLQJXLVKDEOHRQLWVIDFWV7KHUH

WKHSODLQWLIIFODLPHGWKDWKHZDVWROGWKDWDQDLUVWULSFRXOGEHXVHGIRUFRPPHUFLDOSXUSRVHVDQG
EDVHGRQWKDWKHSXUFKDVHGDGMDFHQWODQGIRUKLVEXVLQHVV7KHSODQVIRUKLVLPSURYHPHQWVZHUH
DSSURYHG LQ ZULWLQJ E\ WKH GHIHQGDQW EHIRUH KH EHJDQ FRQVWUXFWLRQ  +H EXLOW VXEVWDQWLDO
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LPSURYHPHQWVLQFOXGLQJDKDQJHUFODVVURRPVORXQJHDQGDYLDWLRQJDVSXPSVIRUDIOLJKWVFKRRO
+HRSHUDWHGWKHIOLJKWVFKRROIRU\HDUVXQWLOWKHGHIHQGDQWWRRNDFWLRQWRSUHYHQWKLPIURPGRLQJ
VR7KRVHW\SHVRIIDFWVDUHQRWSUHVHQWLQWKLVFDVH


+DZV  *DUUHW *HQHUDO &RQWUDFWRUV ,QF Y *RUEHWW %URWKHUV :HOGLQJ &R ,QF 

6:G 7H[ SURYLGHVQRVXSSRUWIRU'HIHQGDQW¶VDUJXPHQW+DZV *DUUHWZDVQRW
DSURPLVVRU\HVWRSSHOFDVH7KHLVVXHLQWKHFDVHZDVZKHWKHUWKHFRQWUDFWRU+DZV *DUUHW
DJUHHGWRDQLQGHPQLW\DJUHHPHQWWKDWZDVSULQWHGRQZRUNRUGHUVIRUWKHUHQWDORIFUDQHVIURP
*RUEHWW  7KH VXSUHPH FRXUW GLVFXVVHG WKH GLIIHUHQFHV EHWZHHQ H[SUHVV DQG LPSOLHG FRQWUDFWV
VWDWLQJWKDWWKHUHZDVLQVXIILFLHQWHYLGHQFHWKDW+DZV *DUUHWDJUHHGWRWKHLQGHPQLW\REOLJDWLRQV
VLPSO\SULQWHGRQDZRUNRUGHU7KHUHZDVQRGLVFXVVLRQRISURPLVVRU\HVWRSSHOQRUZDVVXFKD
FODLPDWLVVXH


'HIHQGDQW¶V VWDWHPHQW WKDW ³9LVWD0DDOW SURPLVHG WKDW 6HTXLWXU ZRXOG EH FRQQHFWHG WR

SDUWLHVWKDWFRXOGJHWUDLOFDUVDQGUDLOVHUYLFHVWRWKH7HUPLQDOWRIXOILOOWKH76$´LVQRWVXSSRUWHG
E\WKHHYLGHQFH:KHQSUHVVHG%UDGHQ0HUULOOWHVWLILHGWKDW-RQ,QFHDQG&KULV)DYRUVWROGKLP
WKDWWKH\ZRXOGLQWURGXFHKLPWRDSHUVRQZKRFRXOGKHOSZLWKUDLOFDUV 0HUULOO'HSR
0DDOWLQWURGXFHG'HIHQGDQWWRDUDLOFDUEURNHUEXWGLGQRWSURPLVHWKDWWKDWEURNHUZRXOG
GHOLYHUFDUVWR6HTXLWXU7KHIDFWWKDW-RQ,QFHWROG'HIHQGDQWWKDWWKDWEURNHUKDGGRQHDPD]LQJ
ZRUN IRU KLP LQ WKH SDVW LV QRW D SURPLVH WKDW 'HIHQGDQW FRXOG PDNH D GHDO ZLWK WKH EURNHU
1XPEHURIFDUVW\SHVRIFDUVGHOLYHU\WLPHVWHUPVRIOHDVHRUSXUFKDVHSULFHIRUFDUVDQGPDQ\
RWKHUWHUPVDUHDOOPLVVLQJPDNLQJWKHVWDWHPHQWVWRRLQGHILQLWHWREHFRQVWUXHGDVDQDFWLRQDEOH
SURPLVH:URWHQ'HSR$IWHUWKHLQWURGXFWLRQ'HIHQGDQWKDGGLUHFWGLVFXVVLRQV
ZLWKWKHEURNHUWKDWGLGQRWLQFOXGH0DDOW0HUULOO'HSR0DDOWFDQQRWEHUHVSRQVLEOH
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IRU'HIHQGDQW¶VIDLOXUHWRPDNHDGHDOIRUUDLOFDUVZLWKWKDWEURNHUVRPHRQHRYHUZKRP0DDOW
KDG DEVROXWHO\ QR FRQWURO  6LPLODUO\ &KULV )DYRUV¶ FRQYH\DQFH RI -XSLWHU¶V UHSUHVHQWDWLRQV WR
'HIHQGDQWDQGLQWURGXFWLRQRI-XSLWHUGRHVQRWDPRXQWWRDVSHFLILFDQGGHILQLWHSURPLVHWKDW0DDOW
ZLOO GR VRPHWKLQJ  )DYRUV 'HSR  ±  $JDLQ WKHUH ZDV QR SURPLVH RI GHDO WHUPV
SULFLQJDQGWKHOLNH,QIDFWRQFHWKHLQWURGXFWLRQZDVPDGH'HIHQGDQWWRRNLWIURPWKHUHGLG
LWVRZQGXHGLOLJHQFHLQWR-XSLWHUDQGFRQGXFWHGDOORILVQHJRWLDWLRQVGLUHFWO\ZLWK-XSLWHUDQG
PDGHWKHGHFLVLRQWRPRYHIRUZDUGZLWKLW0HUULOO'HSR7KHUHVLPSO\ZDVQR
³SURPLVH´PDGHE\0DDOWWKDWVXSSRUWVDSURPLVVRU\HVWRSSHOFODLP


'HIHQGDQWKDVQRWFLWHGDVLQJOHFDVHWKDWVXSSRUWVLWVSRVLWLRQWKDWWKHDOOHJHGSURPLVHV

DUHDFWLRQDEOHDQGQRWMXVWH[SUHVVLRQVRIRSLQLRQH[SHFWDWLRQRUDVVXPSWLRQ7KHFRXUWLQ/DPE
Y&1*3URGXFLQJ&R)G86$SS/(;,6DW  WK&LU VDLGLWEHVW
³7H[DVODZIURZQVXSRQXVLQJDQLQVXEVWDQWLDOSURPLVHDVWKHURRWRIDSURPLVVRU\HVWRSSHOFODLP
$SURPLVVRU\HVWRSSHOFODLPILUVWUHTXLUHVWKHH[LVWHQFHRIDSURPLVH:HFDQQRWFUHDWHVXFKD
SURPLVHZKHUHQRQHH[LVWV´




'HIHQGDQWDGPLWVWKDWWKHUHZDVQRSURPLVHPDGHE\0DDOWWKDWLWGLGQRWNHHS
,Q LWV UHVSRQVH 'HIHQGDQW GRHV QRW HYHQ DGGUHVV WKH IDFW WKDW %UDGHQ 0HUULOO LWV 9LFH

3UHVLGHQW DQG SHUVRQ LQ FKDUJH RI WKH FUXGH E\ UDLO HIIRUW WHVWLILHG WKDW WKHUH ZDV QRW D VLQJOH
SURPLVH PDGH E\ 0DDOW WKDW ZDV QRW NHSW  0HUULOO 'HSR  'HIHQGDQW¶V 3UHVLGHQW
0LNH9DQ'HQ%ROGOLNHZLVHWHVWLILHGWKDWWKHUHZDVQRWKLQJ0DDOWZDVDVNHGWRGRWKDWLWGLGQRW
GR9DQ'HQ%ROG'HSR,IIRUQRRWKHUUHDVRQWKDWWHVWLPRQ\UHTXLUHVWKDWVXPPDU\
MXGJPHQWEHJUDQWHGRQWKHSURPLVVRU\HVWRSSHOFODLP
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7KHDOOHJHGSURPLVHVFRXOGQRWEHUHDVRQDEO\UHOLHGXSRQDVDPDWWHURIODZ



$VVKRZQDERYHWKHDOOHJHGSURPLVHVZHUHWRRYDJXHWREHUHDVRQDEO\UHOLHGXSRQ$V

GHPRQVWUDWHGE\WKHFDVHVFLWHGUHO\LQJRQWKHW\SHRISURPLVHVDOOHJHGLVXQUHDVRQDEOHDVDPDWWHU
RIODZ6LPXOLV//&Y*HQHUDO(OHFWULF&DSLWDO&RUSRUDWLRQVXSUDDW $OOLHG9LVWD,QFY
+ROWVXSUDDW*LOOXPY5HSXEOLF+HDOWK&RUSVXSUDDW


7KHUHLVDOVRDVHFRQGUHDVRQZK\'HIHQGDQWFRXOGQRWKDYHUHDVRQDEO\UHOLHGXSRQWKH

DOOHJHG UHSUHVHQWDWLRQV DV ³SURPLVHV´ WKDW 0DDOW ZRXOG XQGHUWDNH VRPH GHILQLWH DQG VSHFLILF
DFWLRQ,QLWLDOO\LWVKRXOGEHQRWHGWKDWWKH76$GRHVQRWFRQWDLQDQ\REOLJDWLRQRQWKHSDUWRI
0DDOWWRDFTXLUHUDLOFDUVUDLOWUDQVSRUWDWLRQIRU'HIHQGDQWRUILQGD³SDUWQHU´IRU'HIHQGDQWWR
SXUFKDVHLWVRLODQGSURYLGHWKHGHVLUHGUDLOWUDQVSRUWDWLRQ


1H[WWKH/HWWHURI,QWHQWFRQWDLQVDSURYLVLRQWKDWFOHDUO\VWDWHVWKDWWKHUHZHUHQRRWKHU

ZULWWHQ RU RUDO DJUHHPHQWV RU XQGHUVWDQGLQJV DPRQJ WKH SDUWLHV  'HIHQGDQW¶V ([KLELW $ DW
SDUDJUDSK7KXVWKH/HWWHURI,QWHQWWKDWZDVSUHSDUHGE\DQGVLJQHGE\'HIHQGDQWQHJDWHVDQ\
UHOLDQFHRQWKH0D\HPDLOIURP-RQ,QFHDPRQJRWKHUWKLQJVDVDPDWWHURIODZ0HUULOO
GHS
$WWKHVDPHWLPHSDUDJUDSKRIWKH/HWWHURI,QWHQWFOHDUO\SURYLGHVWKDWQRSDUW\ZRXOG
EHERXQGE\DQ\³'HILQLWLYH$JUHHPHQW´XQWLOHDFKSDUW\KDVFRPSOHWHGLWVGXHGLOLJHQFH³WRLWV
VDWLVIDFWLRQ´%\WKDWSURYLVLRQ'HIHQGDQWDFNQRZOHGJHGDQGDJUHHGWKDWLWZDVUHVSRQVLEOHIRU
SHUIRUPLQJLWVRZQGXHGLOLJHQFHRQDOOSDUWVRIWKHWUDQVDFWLRQ,WZDVUHVSRQVLEOHIRUSHUIRUPLQJ
LWVRZQGXHGLOLJHQFHRQZKHWKHULWZRXOGEHDEOHWRREWDLQQHFHVVDU\UDLOFDUVUDLOWUDQVSRUWDWLRQ
DQGDQ\WKLQJHOVHLWGHHPHGLPSRUWDQW7KHIDFWWKDW'HIHQGDQWLQVLVWHGXSRQDQGDJUHHGWRSXUVXH
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LWVRZQGXHGLOLJHQFHEHIRUHVLJQLQJWKH76$QHJDWHVDQ\UHDVRQDEOHUHOLDQFHRQWKHSURPLVHVLW
DOOHJHVZHUHPDGHE\0DDOW
%UDGHQ0HUULOOWHVWLILHGWKDWRQFHWKHLQWURGXFWLRQWR-XSLWHUZDVPDGHE\&KULV)DYRUV
'HIHQGDQWWRRNLWIURPWKHUHDQGKDGDOORIWKHLUQHJRWLDWLRQVEHWZHHQMXVW-XSLWHUDQG'HIHQGDQW
0DDOWZDVQRWLQYROYHGDQGGLGQRWSDUWLFLSDWH'HIHQGDQWDOVRGLGLWVRZQGXHGLOLJHQFHRI-XSLWHU
DQGLWVFDSDELOLWLHVDQG EDVHGRQLWVGXHGLOLJHQFHDQGUHVHDUFKPDGHWKHEXVLQHVVGHFLVLRQWR
PRYHIRUZDUGZLWK-XSLWHU0HUULOO'HSR7KHIDFWWKDW'HIHQGDQWFRQGXFWHGLWV
RZQ GXH GLOLJHQFH LQWR -XSLWHU¶V FDSDELOLWLHV QHJDWHV DQ\ UHOLDQFH RQ &KULV )DYRU¶V DOOHJHG
VWDWHPHQWVDVDPDWWHURIODZ
0U0HUULOOWHVWLILHGWKDWKLVFRPSDQ\LVDVRSKLVWLFDWHGEXVLQHVVHQWLW\WKDWHPSOR\VKLJKO\
HGXFDWHGSHRSOHLQFOXGLQJLQKRXVHDWWRUQH\V0U0HUULOOKDVDILQDQFHGHJUHHDQGDQ0%$+H
WHVWLILHG WKDW KH DQG KLV FRPSDQ\ DUH XVHG WR SHUIRUPLQJ GXH GLOLJHQFH DQG PDNLQJ EXVLQHVV
GHFLVLRQV EDVHG RQ WKHLU RZQ GXH GLOLJHQFH DQG UHVHDUFK  +H WHVWLILHG WKDW 'HIHQGDQW KDG WKH
FDSDELOLW\RIGHWHUPLQLQJZKHWKHURUQRWWKHUHZHUHUDLOFDUVDYDLODEOHRQLWVRZQDQGFRXOGKDYH
FDOOHGUDLOFDUPDQXIDFWXUHVDQGOHDVLQJFRPSDQLHVWRVHHLIUDLOFDUVZHUHDYDLODEOHEXWGLGQRWGR
VR  0HUULOO 'HSR 'HIHQGDQW SHUIRUPHGLWV RZQGXHGLOLJHQFHDQG UHVHDUFKRQ
-XSLWHUEHIRUHGHFLGLQJWRGREXVLQHVVZLWKLW0HUULOO'HSR
$VDFRPSDQ\WKDWLVVRSKLVWLFDWHGDQGHPSOR\VNQRZOHGJHDEOHVNLOOHGDQGH[SHULHQFHG
SHRSOHZKRDUHFDSDEOHRIFRQGXFWLQJGXHGLOLJHQFHDQGQHJRWLDWLQJDQGH[HFXWLQJVRSKLVWLFDWHG
FRQWUDFWVVXFKDVWKH76$'HIHQGDQWFRXOGQRWEOLQGO\UHO\RQWKHDOOHJHGSURPLVHV'HIHQGDQW
LVUHTXLUHGWRSURWHFWLWVRZQLQWHUHVWVWKURXJKWKHH[HUFLVHRIGLOLJHQFHDQGDIDLOXUHWRGRVRLV
QRWH[FXVHGE\PHUHFRQILGHQFHLQWKHKRQHVW\DQGLQWHJULW\RIWKHRWKHUSDUW\-30RUJDQ&KDVH
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%DQN 1$ Y 2UFD $VVHWV *3 //&  6:G   7H[   1DWLRQDO 3URSHUW\
+ROGLQJV/3Y:HVWHUJUHHQ6:G 7H[ 7KH-30RUJDQFRXUWDSWO\
VWDWHG
2UFDFRPSRVHGRIH[SHULHQFHGDQGNQRZOHGJHDEOHEXVLQHVVSHRSOHQHJRWLDWHGDQ
DUP VOHQJWKWUDQVDFWLRQDQGWKHQSODFHGPLOOLRQVRIGROODUVLQMHRSDUG\²DOOZKLOH
RSHUDWLQJXQGHUFLUFXPVWDQFHVWKDWVLPLODUO\VLWXDWHGSDUWLHVZRXOGKDYHUHJDUGHG
DVLPPLQHQWO\ULVN\2UFDQHHGHGWRSURWHFWLWVRZQLQWHUHVWVWKURXJKWKHH[HUFLVH
RIRUGLQDU\FDUHDQGUHDVRQDEOHGLOLJHQFHUDWKHUWKDQEOLQGO\UHO\LQJXSRQDQRWKHU
SDUW\ V YDJXH DVVXUDQFHV ,WV IDLOXUH WR GR VR SUHFOXGHV LWV FODLP RI MXVWLILDEOH
UHOLDQFHDVDPDWWHURIODZ

6:GDW)RUWKHVDPHUHDVRQV'HIHQGDQW¶VFODLPRIUHOLDQFHIDLOV

35$<(5
:+(5()25( 3ODLQWLII 0DDOW /3 DQG 7KLUG3DUW\ 'HIHQGDQW 9LVWD 3URSSDQWV DQG
/RJLVWLFV,QFSUD\WKDWWKHLUPRWLRQIRUSDUWLDOVXPPDU\MXGJPHQWEHJUDQWHGDQGWKDWWKH&RXUW
DZDUGDOORWKHUUHOLHIWRZKLFKWKH\DUHHQWLWOHG
5HVSHFWIXOO\VXEPLWWHG

%\V-DPHV/DQWHU

-DPHV/DQWHU
6WDWH%DU1R
-$0(6/$17(53&
1:DOQXW&UHHN6WH






'HIHQGDQW¶VDVVHUWLRQWKDWWKH76$GRHVQRWLQFOXGHDPHUJHUFODXVHDQGWKHUHIRUHGRHVQRWEDUUHOLDQFHRQ
RUDOSURPLVHVPLVVWDWHV7H[DVODZ8QGHU7H[DVFRQWUDFWODZWKHH[HFXWLRQRIDZULWWHQFRQWUDFWZLWKRUZLWKRXW
DPHUJHUFODXVHSUHVXPHVWKDWDOOSULRUQHJRWLDWLRQVDQGDJUHHPHQWVUHODWLQJ WRWKHWUDQVDFWLRQKDYHEHHQ
PHUJHGLQWRWKHZULWWHQFRQWUDFW<DVXGD)LUHDQG0DULQH,QV&RY&ULDFR6:G 7H[$SS
+RXVWRQ>WK'LVW@ QRSHW $FRQWUDFWLVIXOO\LQWHJUDWHGLIWKHSDUWLHVLQWHQGHGDZULWLQJWREHDILQDODQG
FRPSOHWHH[SUHVVLRQRIDJUHHGWHUPVUHJDUGOHVVRIZKHWKHULWLQFOXGHVDPHUJHUFODXVH $GDPVY0F)DGGHQ
6:G 7H[$SS(O3DVRQRSHW *DU\(3DWWHUVRQ $VVRF3&Y+ROXE6:G
7H[$SS+RXVWRQ>VW'LVW@SHWGHQLHG 7KH76$ZDVLQWHQGHGE\WKHSDUWLHVWREHWKHILQDODQGFRPSOHWH
H[SUHVVLRQRIWKHDJUHHGWHUPVEHWZHHQWKHP7KDWLVFOHDUIURPWKH/HWWHURI,QWHQWZKLFKFRQWHPSODWHGWKHH[HFXWLRQ
RID³'HILQLWLYH$JUHHPHQW´7KXVWKH76$FDQQRWEHDGGHGWRYDULHGRUFRQWUDGLFWHGE\SDUROHYLGHQFH
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0DQVILHOG7H[DV
 
 )$;
MLPODQWHU#ODQWHUODZFRP

3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\6WH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP
6DPXHO6$OOHQ
6WDWH%DU1R
-$&.621:$/.(5//3
:7ZRKLJ$YHQXH6WH&
6DQ$QJHOR7H[DV
VDOOHQ#MZFRP
$77251(<6)253/$,17,))
0$$/7/3

&(57,),&$7(2)6(59,&(

,KHUHE\FHUWLI\WKDWDWUXHDQGFRUUHFWFRS\RIWKHIRUHJRLQJZDVVHUYHGWKURXJKWKH&RXUW V
HOHFWURQLFILOLQJVHUYLFHRQWKH0DUFKXSRQ

0DWWKHZ$.RUQKDXVHU
3DXO%6WLSDQRYLF
'\ODQ%5XVVHOO
*266(77+$55,6210,//,&$1 
+229(56/29$&(.//3
67,3$129,&3&
*DOOHULD7RZHU,,
6.RHQLJKHLP6WHHW
:HVWKHLPHU6WH
6DQ$QJHOR7H[DV
+RXVWRQ7H[DV

V-DPHV/DQWHU
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6(48,7853(50,$1//&'HIHQGDQW




,17+(',675,&7&2857


VW-8',&,$/',675,&7


,5,21&2817<7(;$6

3/$,17,))¶66(&21'$0(1'('25,*,1$/3(7,7,21


727+(+2125$%/(-8'*(2)6$,'&2857
&20(612: 0DDOW/3 ³0DDOW´ 3ODLQWLIIDQG ILOHV WKLVLWV 6HFRQG $PHQGHG
2ULJLQDO3HWLWLRQDQGLQVXSSRUWWKHUHRIUHVSHFWIXOO\VKRZVWKLV&RXUWDVIROORZV
',6&29(5<&21752/3/$1
,
3ODLQWLII LQWHQGV WR FRQGXFW GLVFRYHU\ XQGHU /HYHO  RI 7H[DV 5XOH RI &LYLO
3URFHGXUH
58/(67$7(0(172)5(/,()5(48(67('
,,
3ODLQWLIIVHHNVPRQHWDU\UHOLHIRYHU
3$57,(6
,,,
3ODLQWLII 0DDOW /3 LV D 7H[DV OLPLWHG SDUWQHUVKLS ZLWK LWV SULQFLSDO SODFH RI
EXVLQHVVLQ7DUUDQW&RXQW\7H[DV
'HIHQGDQW6HTXLWXU3HUPLDQ//& ³6HTXLWXU´ KDVDSSHDUHGDQGDQVZHUHG



3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ
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9(18(
,9
9HQXH LV SURSHU LQ ,ULRQ &RXQW\ 7H[DV SXUVXDQW WR 7H[DV &LYLO 3UDFWLFH DQG
5HPHGLHV&RGH D  EHFDXVHWKDWLVWKHFRXQW\LQZKLFKDOORUDVXEVWDQWLDO
SDUWRIWKHHYHQWVJLYLQJULVHWR0DDOW¶VFODLPVDQGFDXVHVRIDFWLRQRFFXUUHG
)$&76
9
0DDOWLVLQWKHEXVLQHVVRIRSHUDWLQJWUDQVORDGLQJIDFLOLWLHVWKDWWUDQVORDGPDWHULDOV
XVHG LQ WKH RLO DQG JDV LQGXVWU\ LQ 7H[DV  ,WV WUDQVORDGLQJ DFWLYLWLHV W\SLFDOO\ LQYROYH
WUDQVORDGLQJPDWHULDOVIURPUDLOFDUVWRWUXFNVIRUGHOLYHU\WRZHOOVLWHVDQGYLFHYHUVD
0DDOWRSHUDWHVDWUDQVORDGLQJIDFLOLW\LQ%DUQKDUW7H[DV WKH³%DUQKDUW)DFLOLW\´ WKDWLV
SURYLGHGUDLOVHUYLFHE\7H[DV3DFLILFR7UDQVSRUWDWLRQ/WG ³7;3)´ 7;3)KDVWUDFN
WKDWUXQVWKURXJKWKH3HUPLDQ%DVLQDQGLQWHUFKDQJHV FRQQHFWV WRWUDFNVRZQHGE\
RWKHU UDLOURDGV LQFOXGLQJ WKH 8QLRQ 3DFLILF DQG )RUW :RUWK DQG :HVWHUQ 5DLOURDG
³)::5´ 7KH)::5LQWXUQLQWHUFKDQJHVZLWKWUDFNRZQHGE\%16)DQG7KH.DQVDV
&LW\6RXWKHUQ5DLOZD\ ³.&6´ 7KURXJKWKRVHLQWHUFKDQJHVDQGUDLOURDGVJRRGVFDQ
EHVKLSSHGLQWRDQGRXWRIWKH3HUPLDQ%DVLQDUHDE\UDLO7KH%DUQKDUW)DFLOLW\FDQ
DFFHSW JRRGV EURXJKW WR LW E\ WUXFN RU WUDLQ IURP DQ\ZKHUH LQ WKH FRXQWU\ DQG WKHQ
WUDQVORDGHGWRHLWKHUWUXFNRUWUDLQIRUGHOLYHU\HLWKHUZLWKLQWKH3HUPLDQ%DVLQRURWKHU
DUHDVWKURXJKRXWWKHFRXQWU\
9,


,QDSSUR[LPDWHO\0D\6HTXLWXUFRQWDFWHG0DDOWWRGLVFXVVDUUDQJHPHQWV

WKURXJK ZKLFK 0DDOW ZRXOG WUDQVORDG 6HTXLWXU¶V FUXGH RLO DW 0DDOW¶V %DUQKDUW )DFLOLW\
EHFDXVHWKDWIDFLOLW\ZDVDGMDFHQWWRODQGRQZKLFK6HTXLWXUKDGSURGXFLQJRLOZHOOV$W
3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ
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WKHWLPHWKHSLSHOLQHVOHDGLQJIURPWKH3HUPLDQ%DVLQWRYDULRXVRLOPDUNHWVZHUHDW
FDSDFLW\ DQG RLO ZDV LQ D VWDWH RI RYHUVXSSO\  %HFDXVH RI WKDW VLWXDWLRQ WKH SULFH RI
FUXGHRLODW0LGODQGZDVIDUOHVVLQHDUO\WRPLGWKDQLWZDVIRUFUXGHRLOVROGDWWKH
*XOI&RDVW6HTXLWXUEHOLHYHGWKDWWKHVSUHDGLQWKHSULFHVPDGHWKHFRVWRIWUDQVSRUWLQJ
FUXGH RLO E\ UDLO DWWUDFWLYH DQG FUHDWHG DQ RSSRUWXQLW\ WR WUDQVSRUW FUXGH RLO IURP WKH
3HUPLDQ%DVLQWRWKH*XOI&RDVWE\WUDLQ6HTXLWXUZDQWHGWRWDNHDGYDQWDJHRIWKDW
RSSRUWXQLW\ZKLFKSURPLVHGWRSURYLGHLWZLWKVLJQLILFDQWUHWXUQV
9,,
(YHQWXDOO\LQ$XJXVW0DDOWHQWHUHGLQWRD7HUPLQDO6HUYLFHV$JUHHPHQW
WKH ³76$´  ZLWK 6HTXLWXU WR SURYLGH FUXGH RLO WUDQVORDGLQJ VHUYLFHV DW WKH %DUQKDUW
)DFLOLW\IRU6HTXLWXU6HTXLWXUZLWKH[FOXVLYHXVHRIWKHIDFLOLW\DQGDULJKWRIILUVWRIIHU
DQGUHIXVDOWRSXUFKDVHWKHIDFLOLW\ WKH³52)5´ 3XUVXDQWWRWKH76$6HTXLWXUZDV
WRSURYLGHDQGLQVWDOOWKHHTXLSPHQWQHHGHGWRWUDQVORDG6HTXLWXU¶VFUXGHRLOIURPWUXFNV
DQGSRWHQWLDOO\DSLSHOLQH WRUDLOFDUVDQG0DDOWZDVWRSURYLGHH[FOXVLYHDFFHVVWRLWV
%DUQKDUW)DFLOLW\WKHODERUUHTXLUHGIRUWKHWUDQVORDGLQJSURFHVVDQGWKH52)57KH
76$JUDQWHG6HTXLWXUWKHH[FOXVLYHULJKWWRKDYHFUXGHRLOWUDQVORDGHGDWWKH%DUQKDUW
)DFLOLW\WRWKHH[FOXVLRQRIDQ\RWKHUWUDQVORDGLQJRSHUDWLRQVZKHWKHUFUXGHRLOVDQG
RURWKHUJRRGV,QH[FKDQJH6HTXLWXUDJUHHGWRSD\0DDOWSHUEDUUHORIFUXGHRLO
WUDQVORDGHGZLWKDPLQLPXPGDLO\YROXPHREOLJDWLRQRIEDUUHOVRQDPRQWKO\EDVLV
IRU H[DPSOH  EDUUHOV LQ D GD\ PRQWK   ,I 6HTXLWXU IDLOHG WR GHOLYHU WKH
UHTXLUHGYROXPHVIRUWUDQVORDGLQJLWZDVREOLJDWHGWRSD\0DDOWDPLQLPXPIHHHTXDOWR
WKHSULFHSHUEDUUHOWLPHVWKHPLQLPXPGDLO\YROXPHUHTXLUHPHQWWLPHVWKHQXPEHURI
GD\VLQWKHPRQWK IRUH[DPSOHLQWKHFDVHRIDGD\PRQWK;; 
 WKH ³0LQLPXP )HH´   ,Q RWKHU ZRUGV WKH 76$ ZDV DQ DOWHUQDWLYH RU
3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ
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WKURXJKSXWRUSD\FRQWUDFW FRPSDUDEOHWRDWDNHRUSD\FRQWUDFW WKDWDOORZHG6HTXLWXU
WRSHUIRUPLWVREOLJDWLRQVE\HLWKHU L SURYLGLQJWKHPLQLPXPWKURXJKSXWRIFUXGHRLODW
WKH%DUQKDUW)DFLOLW\IRU0DDOWWRWUDQVORDGRU LL SD\LQJWKH0LQLPXP)HH,QH[FKDQJH
6HTXLWXUZRXOGUHFHLYHWUDQVORDGLQJRILWVFUXGHRLOGXULQJWKHWLPHVVSHFLILHGLQWKH76$
WKHGHGLFDWLRQRIPDQSRZHUIRUWKDWWUDQVORDGLQJWKHUHVHUYDWLRQRIWKH%DUQKDUW)DFLOLW\
IRU6HTXLWXU¶VH[FOXVLYHXVHDQGWKH52)5
9,,,
3XUVXDQWWRWKH76$6HTXLWXUFRQVWUXFWHGWKH3KDVH,3URMHFWLPSURYHPHQWVDW
WKH%DUQKDUW)DFLOLW\FRQVLVWLQJRIHTXLSPHQWQHFHVVDU\WRWUDQVORDGFUXGHRLOEURXJKW
WRWKH%DUQKDUW)DFLOLW\E\WUXFNVRQWRUDLOFDUV:KLOHWKHFRPSOHWLRQRIWKHLPSURYHPHQWV
ZDVWDUJHWHGIRUHDUO\6HSWHPEHU6HTXLWXU¶VFRPSOHWLRQRIWKRVHLPSURYHPHQWV
ZDVGHOD\HGDQGXOWLPDWHO\FRPSOHWHGDQGEHFDPHRSHUDWLRQDODQGRULQVHUYLFHRQRU
DERXW'HFHPEHUDFFRUGLQJWR6HTXLWXU¶VUHFRUGV8QGHUWKHWHUPVRIWKH76$
6HTXLWXU¶VREOLJDWLRQWRSD\0DDOWWKH0LQLPXP)HHEHJDQDWWKDWWLPH
,;
%\'HFHPEHU6HTXLWXUKDGQRWSURFXUHGWKHORJLVWLFVQHFHVVDU\WRKDYH
UDLOFDUVGHOLYHUHGWRWKH%DUQKDUW)DFLOLW\IRUWKHSXUSRVHRIFDUU\LQJFUXGHRLO5DWKHU
WKDQ LPSOHPHQW LWV RZQ ORJLVWLFV WR JHW FUXGH RLO DQG WKH QHFHVVDU\ UDLO FDUV WR WKH
%DUQKDUW )DFLOLW\6HTXLWXUORRNHG IRUD FUXGH RLOSXUFKDVHU WKDW DOUHDG\KDG ORJLVWLFDO
VHUYLFHVLQSODFHWRSXUFKDVHLWVFUXGHRLODQGVHUYHDVDMRLQWYHQWXUHSDUWQHUWRVKDUH
WKH DUELWUDJH  7KDW ZD\ 6HTXLWXU ZRXOG QRW KDYH WR LQYHVW WKH WLPH RU PDQSRZHU
QHFHVVDU\WROHDUQWKHORJLVWLFDOUHTXLUHPHQWVRIWUDQVSRUWLQJFUXGHRLOE\UDLO,WFRXOG
VLPSO\UHO\RQRWKHUVWRGRWKDWZKLOHHQMR\LQJWKHDUELWUDJHWKDWLVWKHHFRQRPLFYDOXH
RIVHOOLQJLWVFUXGHRLODWWKH*XOI&RDVWIRUDKLJKHUSULFHWKDQLWFRXOGFRPPDQGLQWKH
3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ
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3HUPLDQ%DVLQ ,WZDVKRZHYHUXQVXFFHVVIXOLQILQGLQJ VXFKDMRLQWYHQWXUHSDUWQHU
ZLWKWKHUHVXOWWKDWLWQHYHUKDGFUXGHRLOWUDQVORDGHGDWWKH%DUQKDUW)DFLOLW\
;
$FFRUGLQJWR6HTXLWXU¶VLQWHUQDOUHFRUGVWKH3KDVH3URMHFWLPSURYHPHQWVZHUH
FRPSOHWHGDQGWKH%DUQKDUW)DFLOLW\ZDV³LQVHUYLFH´RQ'HFHPEHU 'HVSLWH
WKHFRPSOHWLRQRIWKH3KDVH3URMHFWLPSURYHPHQWV6HTXLWXUGLGQRWEHJLQWUDQVORDGLQJ
FUXGHRLODVUHTXLUHGE\WKH76$,QVWHDGUHDOL]LQJWKDWLWGLGQRWKDYHDMRLQWYHQWXUH
SDUWQHUZKRFRXOGSURYLGHWKHORJLVWLFDOVHUYLFHVQHFHVVDU\WRPRYHLWVFUXGHRLOIURP
WKH 3HUPLDQ %DVLQ WR WKH *XOI &RDVW E\ UDLO DQG GLG QRW RWKHUZLVH WDNH WKH DFWLRQV
UHTXLUHGWRJHWUDLOFDUVDQGVHUYLFHWRWKH%DUQKDUW)DFLOLW\HYHQWKRXJKWKHUHZDVQR
FXUWDLOPHQWRIUDLOWUDQVSRUWDWLRQVHUYLFHV6HTXLWXUGHFODUHGWKDWDIRUFHPDMHXUHHYHQW
RFFXUUHGVRLWZRXOGQRWKDYHWRSD\0DDOWWKH0LQLPXP)HH,WKDVVLQFHUHIXVHGWR
SD\0DDOWWKH0LQLPXP)HHLWLVREOLJDWHGWRSD\XQGHUWKH76$
;,


2Q'HFHPEHUNQRZLQJWKDWLWRZHG0DDOWWKH0LQLPXP)HHVWDUWLQJRQ

'HFHPEHU6HTXLWXUVHQW0DDOWDOHWWHUFODLPLQJWKDWLWZDVH[SHULHQFLQJDIRUFH
PDMHXUH HYHQW EHFDXVH RI WKH ³XQDYDLODELOLW\ LQWHUUXSWLRQ GHOD\ RU FXUWDLOPHQW RI UDLO
WUDQVSRUWDWLRQVHUYLFHVIRUWKH3URGXFW´$WWKHWLPHWKHUHZDVQR³LQWHUUXSWLRQGHOD\
RUFXUWDLOPHQWRIUDLOWUDQVSRUWDWLRQVHUYLFHV´5DWKHU6HTXLWXUDSSHDUVWRFRQWHQGWKDW
EHFDXVHLWZDVXQDEOHWRSURFXUHDQRLOFRPSDQ\WRSXUFKDVHLWVRLODQGWKDWZRXOGEH
DQDFFHSWDEOHMRLQWYHQWXUHSDUWQHUWKDWFRXOGSURYLGHWKHQHFHVVDU\ORJLVWLFVVHUYLFHV
RUDOWHUQDWLYHO\UDLOWUDQVSRUWDWLRQDWDORZHQRXJKFRVWUDLOWUDQVSRUWDWLRQVHUYLFHVZHUH
³XQDYDLODEOH´6HTXLWXUKDVSHUVLVWHGLQWKDWFRQWHQWLRQHYHQWKRXJKLWPDGHQRHIIRUWWR
GHYHORSWKHORJLVWLFDOVHUYLFHV³LQKRXVH´PDGHQRHIIRUWWRLQYHVWLJDWHRUUHWDLQDWKLUG
3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ









3DJH

Removal Appendix 0351

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 352 of 862

SDUW\ORJLVWLFVSURYLGHUDQGPDGHQRHIIRUWWRQHJRWLDWHGLUHFWO\ZLWKWKHUDLOURDGVRUDQ\
VXSSOLHURIUDLOFDUVWRREWDLQWKHFDUVDQGVHUYLFHVQHFHVVDU\WRPRYHLWVFUXGHE\UDLO
2QWKHRWKHUKDQGWKHUHZDVDWOHDVWRQHFRPSDQ\WKDWZDVDSSDUHQWO\ZLOOLQJDQGDEOH
WRFRQWUDFWZLWK6HTXLWXUWRPRYH6HTXLWXU¶VFUXGHRLOE\UDLOIURPWKH%DUQKDUW)DFLOLW\
EXWWKHFRVWWR6HTXLWXUZRXOGHOLPLQDWHWKHDUELWUDJHRSSRUWXQLW\LWVRXJKW
;,,


0RUHRYHU,Q2FWREHU(TXLQRUDEX\HURIFUXGHZDVLQGLVFXVVLRQVZLWK

WKH.DQVDV&LW\6RXWKHUQ5DLOZD\&RPSDQ\ ³.&6´ IRUWKHSXUSRVHRIREWDLQLQJUDLO
VHUYLFHWRPRYHFUXGHRLORXWRIWKH%DUQKDUW)DFLOLW\$WWKHWLPH-XSLWHU0DUNHWLQJDQG
7UDGLQJ ³-XSLWHU´ ZDVZRUNLQJZLWK6HTXLWXUDVMRLQWYHQWXUHSDUWQHUVIRUWKHSXUSRVH
RI SXUVXLQJ WKH DUELWUDJH RSSRUWXQLW\ WKURXJK WKH %DUQKDUW )DFLOLW\   (TXLQRU KDG D
FRPPHUFLDO UHODWLRQVKLS ZLWK -XSLWHU SURYLGLQJ IRU WKH SXUFKDVH RI FUXGH RLO DQG WKH
WUDQVSRUWDWLRQRIWKDWRLOE\UDLOIURPWKH3HUPLDQ%DVLQLQFOXGLQJWKH%DUQKDUW)DFLOLW\
7KHUHFRUGVREWDLQHGE\6HTXLWXUIURP.&6LQWKLVFDVHLQGLFDWHWKDWWKH.&6ZDVZLOOLQJ
DQG DEOH WR SURYLGH WKDW UDLO WUDQVSRUWDWLRQ VHUYLFH DQG LQ IDFW SURYLGHG (TXLQRU ZLWK
UDWHVIRUWKDWVHUYLFHLQ2FWREHU-XSLWHUDFWLQJDV6HTXLWXU¶VMRLQWYHQWXUHSDUWQHU
DOVRUHWDLQHGDUDLOORJLVWLFVFRQVXOWDQWWRQHJRWLDWHUDLOUDWHVZLWKWKH.&6LQ1RYHPEHU
 DQG ZDV DEOH WR GR VR  +RZHYHU WKH UDWHV TXRWHG E\ WKH .&6 ZHUH QRW ORZ
HQRXJKWRSURYLGHDQDUELWUDJHDGYDQWDJH7KXVUDLOWUDQVSRUWDWLRQIRU6HTXLWXU¶VFUXGH
ZDVDYDLODEOHMXVWQRWDWDSULFHWKDWSURYLGHG6HTXLWXUDQHFRQRPLFDGYDQWDJH,QRWKHU
ZRUGV6HTXLWXUFRXOGPRYHLWVRLOE\UDLOEXWLWZDVQRWDJRRGGHDOIRULW
;,,,


2Q)HEUXDU\6HTXLWXUVHQW0DDOWDOHWWHUVWDWLQJLWZDVWHUPLQDWLQJWKH

76$SXUVXDQWWRWKHIRUFHPDMHXUHSURYLVLRQVRIWKH76$+RZHYHULQUHDOLW\WKHUHZDV
3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ
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QHYHU D IRUFH PDMHXUH HYHQW DV UDLO VHUYLFH WR WKH %DUQKDUW )DFLOLW\ ZDV QHYHU
XQDYDLODEOHLQWHUUXSWHGGHOD\HGRUFXUWDLOHG5DWKHU6HTXLWXUZDVDVVHUWLQJLWVIRUFH
PDMHXUHFODLPDVDSUHWH[WWRWHUPLQDWHWKH76$VLPSO\EHFDXVHLWZDVXQDEOHWRILQGDQ
RLOEX\HUZKRZDVDEOHWRPRYHFUXGHRLOE\UDLOZKLOHSURYLGLQJWKHDUELWUDJHEHQHILWWR
6HTXLWXUDQGEHFDXVHLWGLGQRWZDQWWRLQYHVWUHVRXUFHVLQWRXQGHUWDNLQJWKHORJLVWLFV
HIIRUWVLWVHOI,QWKHPRQWKVEHIRUHLWV)HEUXDU\OHWWHULWLVEHOLHYHGWKDW6HTXLWXU
UHDOL]HGWKDWWKH VSUHDG LQ FUXGHRLO SULFHVDQGWKXV WKH SRWHQWLDODUELWUDJH LW VRXJKW
ZDVVKULQNLQJZKLOHWKHFRVWRIUDLOVHUYHZDVKLJKHUWKDQLWH[SHFWHGRULQFUHDVLQJGXULQJ
WKDWWLPHIUDPH%DVHGRQWKHLQIRUPDWLRQDYDLODEOHWR0DDOWLWLVEHOLHYHGWKDW6HTXLWXU
PDGH WKH GHFLVLRQ WR WHUPLQDWH WKH 76$ LQ RUGHU WR DYRLG DQ XQIDYRUDEOH HFRQRPLF
VLWXDWLRQ
;,9
6HTXLWXU¶VFRQGXFWLQGLFDWHVWKDWDWWKHWLPHRI6HTXLWXU¶V)HEUXDU\OHWWHU
LW ZDV DEVROXWHO\ DQG XQFRQGLWLRQDOO\ UHIXVLQJ DQG FRQWLQXHV WR UHIXVH WR SHUIRUP LWV
REOLJDWLRQVXQGHUWKH76$LQFOXGLQJWKHREOLJDWLRQWRSD\WKHPLQLPXPSD\PHQWVRUIHHV
,W KDV WKHUHIRUH UHSXGLDWHG WKH 76$ DQG E\ GRLQJ VR PDWHULDOO\ EUHDFKHG WKH 76$
0RUHRYHU E\ VHQGLQJ LWV )HEUXDU\   OHWWHU DWWHPSWLQJ WR WHUPLQDWH WKH 76$
6HTXLWXUKDVLPSURSHUO\DWWHPSWHGWRWHUPLQDWHWKH76$LQRUGHUWRDYRLGLWVFRQWUDFWXDO
REOLJDWLRQV
%5($&+2)&2175$&7
;9
3DUDJUDSKV ,9 WKURXJK ;,9 DUH LQFRUSRUDWHG KHUHLQ E\ UHIHUHQFH 6HTXLWXU¶V
UHSXGLDWLRQRIWKH76$FRQVWLWXWHVDPDWHULDOEUHDFKRIWKH76$8QGHUWKHWHUPVRIWKH
76$6HTXLWXUZDVDEOHWRSHUIRUPLQRQHRIWZRZD\V±LWFRXOGSXUFKDVHRUWDNHWKH
3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ









3DJH

Removal Appendix 0353

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 354 of 862

WUDQVORDGLQJVHUYLFHVDWDUDWHRISHUEDUUHOZLWKPLQLPXPTXDQWLW\UHTXLUHPHQWV
RU LW FRXOG VLPSO\ SHUIRUP LWV REOLJDWLRQV E\ SD\LQJ WKH 0LQLPXP )HH  6HTXLWXU GLG
QHLWKHU  0DDOW IXOO\ SHUIRUPHG LWVREOLJDWLRQV XQGHUWKH 76$ ZKLFK SHUIRUPDQFH ZDV
DFFHSWHGE\6HTXLWXUXQWLOLWUHSXGLDWHGWKH76$$VDUHVXOW0DDOWKDVVXVWDLQHGDFWXDO
GDPDJHVZLWKLQWKH&RXUW¶VMXULVGLFWLRQDOOLPLWVIRUZKLFK0DDOWQRZVXHV,QWKDWUHVSHFW
0DDOWVHHNVDQDPRXQWHTXDOWRWKHWRWDORIWKH0LQLPXP)HHDPRXQWVUHTXLUHGE\WKH
76$ DV LWV H[SHFWDQF\EHQHILW RI WKH EDUJDLQ DV WKDW DPRXQW UHSUHVHQWV WKH SULFH
6HTXLWXUDJUHHGWRSD\IRUWKHH[FOXVLYHGHGLFDWLRQRIWKH%DUQKDUW)DFLOLW\WR6HTXLWXU¶V
XVHIRUWKHWLPHVSHFLILHGLQWKH76$DQGWKH52)5DPRQJRWKHUWKLQJV7KHPLQLPXP
SD\PHQWVIHH IRU WKH WHUP RI WKH 76$ EHJLQQLQJ ZLWK 6HTXLWXU¶V ³LQ VHUYLFH´ GDWH RI
'HFHPEHULV,QWHUHVWRQWKDWDPRXQWFDOFXODWHGDVVSHFLILHG
LQWKH76$LVWKURXJK$XJXVW WKHDSSUR[LPDWHGDQWLFLSDWHGHQG
RIWULDO ,QWHUHVWZLOOFRQWLQXHWRDFFUXHDWWKH76$UDWHDIWHUWKDWGDWH7KXV0DDOWLV
HQWLWOHGWRUHFRYHUZKLFKLQFOXGHVLQWHUHVWWKURXJK$XJXVWDQG
DGGLWLRQDOLQWHUHVWDVLWDFFUXHVDIWHUWKDWGDWH
$OWHUQDWLYHO\0DDOWLVHQWLWOHGWRUHFRYHULWVORVWSURILWVDVLWVH[SHFWDQF\EHQHILW
RI WKH EDUJDLQ GDPDJHV  0DDOW LV DOVR HQWLWOHG WR UHFRYHU LQWHUHVW RQ LWV FRQWUDFW
GDPDJHVDWWKHUDWHRIWKHOHVVRURIRYHUWKHSULPHUDWHDVSXEOLVKHGXQGHU³0RQH\
5DWHV´LQWKH:DOO6WUHHW-RXUQDOLQHIIHFWDWWKHFORVHRIWKH%XVLQHVV'D\RQZKLFKWKH
SD\PHQWZDVGXHDQGWKHPD[LPXPUDWHSHUPLWWHGE\$SSOLFDEOH/DZ DVGHILQHGLQWKH
76$ 
0DDOW VHHNV D PD[LPXP DPRXQW RI DFWXDO GDPDJHV RI  SOXV
LQWHUHVWDVVHWIRUWKDERYHDWWRUQH\V¶IHHVDFFRXQWDQWIHHVFRVWVDQGH[SHQVHVZKLFK
DPRXQWVDUHFRQWLQXLQJWRDFFUXH
3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ
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,QDGGLWLRQDQGIXUWKHULQWKHDOWHUQDWLYH0DDOWLVHQWLWOHGWRVSHFLILFSHUIRUPDQFH
RIWKH76$E\6HTXLWXU$VPHQWLRQHG6HTXLWXUKDGDOWHUQDWLYHSHUIRUPDQFHREOLJDWLRQV
XQGHUWKH76$±HLWKHUSD\IRUWKHWUDQVORDGLQJVHUYLFHVDQGDQ\VKRUWIDOODPRXQWVRU
SD\WKH0LQLPXP)HHIRU0DDOW¶VUHVHUYDWLRQRIDQGH[FOXVLYHGHGLFDWLRQRIWKH%DUQKDUW
)DFLOLW\ WR 6HTXLWXU¶V H[FOXVLYH XVH GXULQJ WKH WHUP RI WKH 76$ WKH 52)5 DQG RWKHU
EHQHILWV3XUVXDQWWR6HFWLRQRIWKH76$0DDOWLVHQWLWOHGWRVSHFLILFSHUIRUPDQFH
RI6HTXLWXU¶VREOLJDWLRQWRSD\WKH0LQLPXP)HHSXUVXDQWWR$UWLFOHRIWKH76$ZKLFK
LQWKLVFDVHLVEDUUHOVSHUGD\WLPHVIRUHDFKTXDUWHURIWKH76$WHUPVLQFH
6HTXLWXU GLG QRW PDNH DQ\ SD\PHQWV WR 0DDOW SULRU WR UHSXGLDWLRQ  7KH WRWDO RI WKH
0LQLPXP)HHIRUWKHWHUPLV0DDOWLVDOVRHQWLWOHGWRUHFRYHULQWHUHVWRQ
WKHWRWDO0LQLPXP)HHDWWKHUDWHRIWKHOHVVRURIRYHUWKHSULPHUDWHDVSXEOLVKHG
XQGHU³0RQH\5DWHV´LQWKH:DOO6WUHHW-RXUQDOLQHIIHFWDWWKHFORVHRIWKH%XVLQHVV'D\
RQZKLFKWKHSD\PHQWZDVGXHDQGWKHPD[LPXPUDWHSHUPLWWHGE\$SSOLFDEOH/DZ DV
GHILQHG LQ WKH 76$   ,QWHUHVW RQ WKDW DPRXQW FDOFXODWHG DV VSHFLILHG LQ WKH 76$ LV
 WKURXJK $XJXVW   WKH DSSUR[LPDWHG DQWLFLSDWHG HQG RI WULDO 
,QWHUHVWZLOOFRQWLQXHWRDFFUXHDWWKH76$UDWHDIWHUWKDWGDWH7KXV0DDOWLVHQWLWOHGWR
MXGJPHQW VSHFLILFDOO\ HQIRUFLQJ WKH 76$ DQG RUGHULQJ 6HTXLWXU WR SD\ 0DDOW
ZKLFKLQFOXGHVLQWHUHVWWKURXJK$XJXVWDQGDGGLWLRQDOLQWHUHVW
DVLWDFFUXHVDIWHUWKDWGDWH
0DDOWLVDOVRHQWLWOHGWRUHFRYHULWVDWWRUQH\V¶IHHVDFFRXQWDQWV¶IHHVFRVWVDQG
H[SHQVHVSXUVXDQWWR6HFWLRQRIWKH76$



3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ
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'(&/$5$725<-8'*0(17
;9,


3DUDJUDSKV9WKURXJK;,,,DUHLQFRUSRUDWHGKHUHLQE\UHIHUHQFH0DDOWVHHNVD

GHFODUDWLRQ SXUVXDQW WR WKH 7H[DV 'HFODUDWRU\ -XGJPHQWV $FW 7H[DV &LYLO 3UDFWLFH 
5HPHGLHV&RGH&KDSWHURIWKHIROORZLQJ
D
E

7KH7HUPLQDWLRQ2SHUDWLRQV&RPPHQFHPHQW'DWHXQGHUWKH76$RFFXUUHG
DQGWKHGDWHRILWVRFFXUUHQFH

7KH³IRUFHPDMHXUHHYHQW´DOOHJHGE\6HTXLWXUGLGQRWRFFXU



F

7KHGDWHWKHSD\PHQWREOLJDWLRQVFUHDWHGE\$UWLFOHRIWKH76$EHJDQ



G

6HTXLWXUGLGQRWKDYHDULJKWWRWHUPLQDWHWKH76$



H
I

6HTXLWXU UHSXGLDWHG DQG EUHDFKHG WKH 76$ E\ UHIXVLQJ WR SHUIRUP LWV
REOLJDWLRQVXQGHUWKH76$DQG

6HTXLWXULVREOLJDWHGWRSD\0DDOWWKHPLQLPXPELOORU6KRUWIDOO3D\PHQWV
HTXDOWREDUUHOVSHUGD\PXOWLSOLHGE\SHUEDUUHOIRUHDFKGD\
RIWKHWHUPRIWKH76$

&21',7,21635(&('(17
;9,,



$OOFRQGLWLRQVSUHFHGHQWWR0DDOW¶VULJKWRIUHFRYHU\KDYHRFFXUUHGRUEHHQZDLYHG
$77251(<6¶)((6
;9,,,
3XUVXDQWWR7H[DV&LYLO3UDFWLFHDQG5HPHGLHV&RGH&KDSWHUVDQGDQGWKH

WHUPV RI WKH 76$ 0DDOW LVHQWLWOHG WR UHFRYHU LWV UHDVRQDEOH DQG QHFHVVDU\ DWWRUQH\V¶
IHHV DFFRXQWDQW IHHV DQG DVVRFLDWHG OLWLJDWLRQ DQG H[SHUW FRVWV IURP 6HTXLWXU
3UHVHQWPHQWRI0DDOW¶VFODLPZDVPDGHZLWKLQWKHWLPHUHTXLUHGE\7H[DV&LYLO3UDFWLFH
DQG5HPHGLHV&RGH&KDSWHU

3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ
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:+(5()25( 35(0,6(6 &216,'(5(' 0DDOW /3 3ODLQWLII SUD\V WKDW
'HIHQGDQWEHFLWHGWRDSSHDUDQGDQVZHUKHUHLQDQGWKDW3ODLQWLIIUHFRYHUWKHIROORZLQJ


$OOGDPDJHVWRZKLFKLWPD\EHHQWLWOHG



6SHFLILFSHUIRUPDQFHRI6HTXLWXU¶VSD\PHQWREOLJDWLRQVXQGHUWKH76$DV
SOHDGKHUHLQ



,WVUHDVRQDEOHDQGQHFHVVDU\DWWRUQH\¶VIHHVOLWLJDWLRQFRVWVDQGH[SHUW
FRVWV



3UHDQGSRVWMXGJPHQWLQWHUHVWDOORZHGE\ODZDQGDWWKHUDWHVSURYLGHGE\
WKH76$



$OOFRVWVRI&RXUWDQG



6XFKRWKHUDQGIXUWKHUVXFKRWKHUDQGIXUWKHUUHOLHIWRZKLFKLWPD\EH
MXVWO\HQWLWOHG
5HVSHFWIXOO\VXEPLWWHG
/s/ James Lanter
-DPHV/DQWHU
6WDWH%DU1R
-$0(6/$17(53&
1:DOQXW&UHHN6XLWH
0DQVILHOG7H[DV
3KRQH
)D[
MLPODQWHU#ODQWHUODZFRP

3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\
6XLWH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP



3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ
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6DPXHO6$OOHQ
6WDWH%DU1R
-$&.621:$/.(5//3
:7ZRKLJ$YHQXH
6XLWH&
6DQ$QJHOR7H[DV
VDOOHQ#MZFRP

$77251(<6)253/$,17,))

&(57,),&$7(2)6(59,&(

,KHUHE\FHUWLI\WKDWDWUXHDQGFRUUHFWFRS\RIWKHIRUHJRLQJZDVVHUYHGWKURXJK
WKH&RXUW VHOHFWURQLFILOLQJVHUYLFHRQWKHGDWHRIILOLQJXSRQ

+229(56/29$&(.//3
0DWWKHZ$.RUQKDXVHU
6WDWH%DU1R
'\ODQ%5XVVHOO
6WDWH%DU1R
*DOOHULD7RZHU,,
:HVWKHLPHU6XLWH
+RXVWRQ7H[DV
7HOHSKRQH
)DFVLPLOH
NRUQKDXVHU#KRRYHUVORYDFHNFRP
UXVVHOO#KRRYHUVORYDFHNFRP

*266(77+$55,621
0,//,&$1 67,3$129,&3&
3DXO'6WLSDQRYLF
6WDWH%DU1R
6.RHQLJKHLP6WUHHW
6DQ$QJHOR7H[DV
7HOHSKRQH
)DFVLPLOH

VJames Lanter




3ODLQWLII¶V6HFRQG$PHQGHG2ULJLQDO3HWLWLRQ
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6KLUOH\*UDKDP
'LVWULFW&OHUN
,ULRQ&RXQW\7H[DV

$VKOH\0DVWHUV

&$86(12&9

0$$/7/3

3ODLQWLII





Y

6(48,7853(50,$1//&

'HIHQGDQWV



&20(6












,17+(',675,&7&28572)



,5,21&2817<7(;$6


67-8',&,$/',675,&7

6(48,7853(50,$1//&¶6
7+,5'$0(1'('&2817(5&/$,06
$1'6(&21'$0(1'('7+,5'3$57<&/$,06

12: 'HIHQGDQW&RXQWHU3ODLQWLII7KLUG3DUW\ 3ODLQWLII

6(48,785

3(50,$1 //& ³6HTXLWXU´  LQ WKH DERYH VW\OHG DQG QXPEHUHG FDXVH DQG ILOH WKLV LWV 7KLUG
$PHQGHG&RXQWHUFODLPVDQG6HFRQG$PHQGHG7KLUG3DUW\&ODLPVDQGLQVXSSRUWWKHUHRIZRXOG
VKRZXQWRWKH&RXUWDVIROORZV
3$57,(6


6HTXLWXUKDVDSSHDUHGKHUHLQDQGFDQEHVHUYHGWKURXJKLWVFRXQVHORIUHFRUG



0DDOW/3 ³0DDOW´ KDVDSSHDUHGKHUHLQDQGFDQEHVHUYHGWKURXJKLWVFRXQVHORI

UHFRUG


9LVWD3URSSDQWVDQG/RJLVWLFV,QF ³9LVWD´ KDVDSSHDUHGKHUHLQDQGFDQEHVHUYHG

WKURXJKLWVFRXQVHORIUHFRUG
)$&76,168332572)&2817(5&/$,067+,5'3$57<&/$,06


6HTXLWXU LV LQ WKH FUXGH RLO SURGXFWLRQ EXVLQHVV ZLWK D SULPDU\ IRFXV RI

DSSUR[LPDWHO\QHWDFUHVLQFOXGLQJ,ULRQ&RXQW\7H[DVDVSDUWRIWKH:ROIFDPS6KDOH,Q
DERXW0D\RILQIXUWKHUDQFHRILWVHIIRUWWRPRVWHIILFLHQWO\DQGFRVWHIIHFWLYHO\WUDQVSRUWWKH
FUXGH RLO SURGXFHG E\ 6HTXLWXU WR UHILQHULHV LQ VRXWKHDVW 7H[DV DQG /RXLVLDQD 6HTXLWXU ZDV
^'2&;`
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ORRNLQJWRREWDLQDFFHVVWRDWUDQVORDGLQJIDFLOLW\RUUDLOWHUPLQDOLQRUDURXQG,ULRQ&RXQW\7H[DV
7KHSXUSRVHRIREWDLQLQJDWUDQVORDGLQJIDFLOLW\ZRXOGEHWRWUDQVIHUFUXGHRLOWKDWLVGHOLYHUHGWR
WKHIDFLOLW\E\WUXFNVRUYLDSLSHOLQHLQWRWUDLQUDLOFDUVZKLFKLVDQHIILFLHQWFRVWHIIHFWLYHDQG
VDIHZD\WRWUDQVSRUWFUXGHRLOWRUHILQHULHVQHDUWKH*XOI&RDVW


2Q0D\6HTXLWXUKDGLQLWLDOGLVFXVVLRQV ZLWKDQHPSOR\HHRI9LVWDRI

ZKLFKWKH0DDOWLVDQDIILOLDWHUHJDUGLQJDUDLOGHSRWWKDW0DDOWRZQHGLQ%DUQKDUW7H[DVWKDW
FRXOGEHFRQYHUWHGLQWRWKHFUXGHE\UDLOWUDQVORDGLQJIDFLOLW\ WKH³7HUPLQDO´ WRZKLFK6HTXLWXU
VRXJKWDFFHVV9LVWDKDGH[SHULHQFHHOVHZKHUHLQWKH3HUPLDQ%DVLQIRUWUDQVSRUWLQJIUDFVDQG D
SURSSDQW YLDUDLOFDUDWVLPLODUIDFLOLWLHV9LVWDWROG6HTXLWXUWKDWWKH\ZHUHUHFHLYLQJLQTXLULHV
IURPRWKHUFRPSDQLHVEXWWKDWWKH\ZHUHPRUHLQWHUHVWHGLQGRLQJEXVLQHVVZLWK6HTXLWXUEHFDXVH
WKH\FRXOGRIIHUIXWXUHDGGLWLRQDOUHYHQXHVWUHDPV


'XULQJWKH0D\GLVFXVVLRQV6HTXLWXUPDGHLWFOHDUWKDWLWZDQWHGRQO\D

PRQWKWHUPRQWKH7HUPLQDOVHUYLFHVFRQWUDFWDVRSSRVHGWRWKHWZR\HDUWHUPWKDW9LVWDLQGLFDWHG
ZDV PRUH W\SLFDO ,Q DGGLWLRQ WR D VKRUWHUWHUP FRQWUDFW 6HTXLWXU PDGH FOHDU WKDW LW ZDV
IXQGDPHQWDO WR WKH YLDELOLW\ RI LWV XVH RI WKH SURSRVHG 7HUPLQDO WKDW ERWK LQGXVWU\DSSURYHG
UDLOFDUVDQGORFRPRWLYHV WUDLQHQJLQHV EHDYDLODEOHDWWKHULJKWWLPHDQGDWWKHULJKWSULFHLQOLJKW
RIWKHIOXFWXDWLQJSULFHRIFUXGHRLO$WWKHWLPHFUXGHRLOEDUUHOVZHUHVHOOLQJLQWKH0LGODQG%DVLQ
DWDVWHHSGLVFRXQWWRWKRVHVROGRQWKH*XOI&RDVW7KHUHIRUHLI6HTXLWXURULWVGRZQVWUHDPRLO
EX\HUVFRXOGVHOOEDUUHOVRIRLOIRUPRUHRQWKH*XOI&RDVWOHVVWUDQVSRUWFRVWVWKDQWKH\FRXOGVHOO
EDUUHOVRIRLOIRULQ0LGODQGDGGLWLRQDOHDUQLQJVZRXOGEHDFKLHYHG


,QOLJKWRI6HTXLWXU¶VVSHFLILFUHTXLUHPHQWVIRUWKHSURSRVDORQ0D\-RQ

,QFH WKHQ6HQLRU 0DQDJHU RI /RJLVWLFV ZLWK 9LVWD LQWURGXFHG 6HTXLWXU WR -RQDV 6WUXWKHUV RI
)H1,;)6/DUDLOFDUOHDVHEURNHUZLWKZKRP6HTXLWXULQLWLDOO\GLVFXVVHGUHQWLQJUDLOFDUVWKURXJK
^'2&;`
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,QFHGHVFULEHG-RQDV6WUXWKHUVDV³WKHUDLOFDUJX\´ZKRKDG³EHHQDJUHDWSDUWQHUIRUPHLQWKH
SDVWZLWKRXUVDQGFDUV´,QFHVWDWHGWKDW6WUXWKHUVZRXOG³EHDEOHWRJHW\RXFDUVWKDW\RXQHHGIRU
\RXUIOHHW´DQG³DWDUHDOO\JRRGUDWH´,QFHDOVRQRWHGWKDW6WUXWKHUVZRXOG³EHPRUHLQWKHNQRZ
RQUHJXODWLRQVDQGH[DFWWLPLQJRQZKHQ>&3UDLOFDUV@DUHEHLQJSKDVHGRXWIRUWKH>'27
5UDLOFDUV@´


2Q0D\DQGLQDQLQWHUQDOHPDLODPRQJ9LVWDHPSOR\HHV,QFHRXWOLQHG

WKH WHUPV VRXJKW E\ 6HTXLWXU LQFOXGLQJ WR WUDQVORDG FUXGH RLO IURP >1RYHPEHU @  WR
'HFHPEHUIRUDERXWUDLOFDUVORDGHGSHUGD\ZLWKDPLQLPXPRIDSSUR[LPDWHO\
UDLOFDUV,QFHDOVRQRWHGWKDW6HTXLWXUZDVDOVR³>O@RRNLQJWRSODFHWDQNDJHRQRXUSURSHUW\IRU>D@
SLSHOLQHFRQQHFWLRQZLWK>D@ORQJWHUP OHDVH´ &KULV )DYRUV ³)DYRUV´  %XVLQHVV 'HYHORSPHQW
RIILFHUZLWK9LVWDDOVRLQGLFDWHGWKDW-XSLWHU0/3//& WKHSDUHQWRIDIILOLDWH-XSLWHU0DUNHWLQJ
7UDGLQJ//&  FROOHFWLYHO\³-XSLWHU ZDVDOVR³LQWHUHVWHGLQ´WKH7HUPLQDOEXWWKDW9LVWDKDG
GHFLGHGLWZDV³PRYLQJIRUZDUG´ZLWKWKHSURSRVHG7HUPLQDOVHUYLFHVFRQWUDFWZLWK6HTXLWXU


2Q0D\LQDQRWKHULQWHUQDOHPDLODPRQJ9LVWDHPSOR\HHV,QFHFRPSDUHG

WKHSURSRVDOVRIERWK6HTXLWXUDQG-XSLWHUIRUXVHRIWKH%DUQKDUW7HUPLQDO,QFHQRWHGLQWKHHPDLO
WKDW6HTXLWXUKDG³QRUDLOH[SHULHQFH´DQGDOVRWKDW6HTXLWXUZDVZLOOLQJ³WRHQWHUWDLQ´9LVWDDV
WKHPDQDJHURILWVIOHHWRIUDLOFDUV6LJQLILFDQWO\,QFHRSHQHGWKHHPDLOQRWLQJWKDW8QLRQ3DFLILF
5DLOURDGLV³UHTXLULQJ'27FUXGHFDUVRQDOOQHZIUHLJKWTXRWHV´DQGWKDWVXFKFDUV³DUHQRW
DYDLODEOHXQWLO44RIWKLV\HDU´


2Q -XQH   6HTXLWXU DQG 9LVWD HQWHUHG LQWR D /HWWHU RI ,QWHQW ³/2,´ 

UHJDUGLQJWKHXVHRIWKH7HUPLQDO7KHLQLWLDOWHUPRIWKH/2,ZDVWKURXJK-XQHDQGZDV
H[WHQGHGE\ZULWWHQDPHQGPHQWVWR-XO\7KH/2,UHIOHFWHGWKHSDUWLHV¶LQWHQWWRHQWHU
LQWRD7HUPLQDO6HUYLFHV$JUHHPHQWIRUDWHUPRI6HSWHPEHUWR'HFHPEHU
^'2&;`
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2Q-XQH6HTXLWXUHPDLOHG)DYRUVUHJDUGLQJSURJUHVVEHLQJPDGHRQDGUDIW

RIWKHSURSRVHG7HUPLQDO6HUYLFHV$JUHHPHQWEHWZHHQ6HTXLWXUDQG9LVWD XOWLPDWHO\0DDOW DV
ZHOODV6HTXLWXU¶VSXUFKDVHRIHLJKWQHZWUDQVORDGHUVIRULQVWDOODWLRQDWWKH7HUPLQDODWDFRVWRI
RYHUDQGLWVHIIRUWVWRDGGUHVVUHJXODWRU\DQGVXUIDFHXVHLVVXHV


2Q-XQH6WUXWKHUVHPDLOHG,QFH0RUULVDQGRWKHUVDW9LVWDH[SODLQLQJWKDW

WKH³PDUNHWIRUVULJKWQRZLVXSZDUGVRIRQD\HDUOHDVH´6WUXWKHUVLQGLFDWHGWKDW
WKHROGHUPRGHOUDLOFDUVPLJKWEHDEOHWREHUHWURILWWHGWRPHHWWKH'27VWDQGDUGVDQG
DWDORZHUSULFHEXWWKHUHZHUHVWLOO³XQDQVZHUHGTXHVWLRQV´IURPWKH$PHULFDQ$VVRFLDWLRQRI
5DLOURDGV DQG WKH )HGHUDO 5DLOURDG $GPLQLVWUDWLRQ UHJDUGLQJ WKH SURSRVHG DWWHPSWHG DW
UHWURILWWLQJ


5HDOL]LQJWKDWWKHWUDLQEXVLQHVVZDVRQHWKDW6HTXLWXUZDVLQH[SHULHQFHGZLWKDQG

FRXOGQRWOHDUQRYHUQLJKW6HTXLWXUGHFLGHGWRVHHNDEXVLQHVVYHQWXUHZLWKDODUJHRLOWUDGHUZLWK
DFFHVVWROHDVHGUDLOFDUV6HTXLWXUUHDFKHGRXWWRVHYHUDOFRPSDQLHVLQFOXGLQJEXWQRWOLPLWHGWR
6KHOODQG%3


2Q -XQH   )DYRUV HPDLOHG %UDGHQ 0HUULOO 93  &)2 RI 6HTXLWXU DQG

7UDYLV 0RUULV WKH &KLHI &RPPHUFLDO 2IILFHU RI -XSLWHU UHJDUGLQJ 9LVWD ZRUNLQJ ZLWK ERWK
6HTXLWXUDQG-XSLWHUUHJDUGLQJ³9LVWD¶V%DUQKDUWWHUPLQDO´)DYRUVLQWURGXFHG-XSLWHUWR6HTXLWXU
DQG )DYRUV¶VFROOHDJXH ,QFHGHVFULEHG-XSLWHU DVWKH³UHDOGHDO DQGD SDUWQHUZKR FRXOG JHW LW
GRQH´)DYRUVZHQWRQWRLQTXLUHDVWRZKHWKHUDFRQIHUHQFHFDOOVKRXOGEHVFKHGXOHGDPRQJ9LVWD
6HTXLWXUDQG-XSLWHUWKDWGD\RUWKHIROORZLQJ GD\ $ FRQIHUHQFH FDOO WRRN SODFH WKDW GD\ DQG
6HTXLWXU ZDV LQIRUPHG WKDW -XSLWHU KDG WUXFNLQJ FDSDELOLWLHV DQG DOVR KDG UHODWLRQVKLSV ZLWK
UDLOURDGFRPSDQLHVZKLFKDVQRWHGDERYHZHUHUHTXLUHPHQWVIRUWKHSURSRVHG7HUPLQDOWREH
YLDEOH%UDGHQ0HUULOORI6HTXLWXUWKDQNHG)DYRUVDQG,QFHIRUWKHLQWURGXFWLRQWR-XSLWHU
^'2&;`
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2Q -XQH   )DYRUV HPDLOHG 7UDYLV 0RUULV UHJDUGLQJ FKDQJHV WR D GUDIW

WHUPLQDOVHUYLFHVDJUHHPHQWEHWZHHQ9LVWDDQG-XSLWHU)DYRUVVWDWHGWKDW³>Z@HFDQHDVLO\DPHQG
WKHFRQWUDFWWRLQFOXGH%DUQKDUWYROXPHLIWKH6HTXLW>X@URSSRUWXQLW\GRHVQ¶WSDQRXW´


6HTXLWXU LQLWLDOO\ VHOHFWHG 6KHOO DV D EXVLQHVV YHQWXUH SDUWQHU DQG SURFHHGHG LQ

RUGHULQJ WKH HTXLSPHQW WKDW ZDV QHHGHG WR EXLOG RXW WKH 7HUPLQDO LQFOXGLQJ WKH WUDQVORDGHUV
FRQWHPSODWHGXQGHUWKHRULJLQDO/2,6HTXLWXUKDGFRPPLWWHGDSSUR[LPDWHO\PLOOLRQWRWKH
7HUPLQDOSURMHFW+RZHYHUQHLWKHU6KHOOQRU%3ZHUHDEOHWRVHFXUHUDWHVIURP%16)RU83


2Q -XQH   7UDYLV 0RUULV ZLWK -XSLWHU HPDLOHG ,QFH DQG )DYRUV RI 9LVWD

DWWDFKLQJDQH[HFXWHGDJUHHPHQWEHWZHHQ9LVWDDQG-XSLWHU0RUULVDOVRVWDWHGWKDW³,DPJHWWLQJ
RQWKHSKRQHZLWK6HTXLWXUWRGD\VRZHFDQWU\WRFORVHWKH%DUQKDUWGHDO´0RUULVDOVRQRWHGWKDW
³,GRQRWKDYHILUPUDLOFDUV\HWEXWZHDUHZRUNLQJVHYHUDOVHWVZLWK-RQDV6WUXWKHUV´


)URP ODWH -XQH DQG GXULQJ -XO\ DQG WKH ILUVW ZHHN RI $XJXVW  9LVWD DQG

6HTXLWXUFRQWLQXHGQHJRWLDWLRQVDQGH[FKDQJHGGUDIWVRIWKH7HUPLQDO6HUYLFHV$JUHHPHQWIRUWKH
H[FOXVLYHXVHRIWKH7HUPLQDOLQ%DUQKDUW7KHQRQ$XJXVW)DYRUVHPDLOHG%UDGHQ0HUULOO
RI 6HTXLWXU DQG 6HTXLWXU¶V 3UHVLGHQW 0LNH YDQ GHQ %ROG SUHVVXULQJ 6HTXLWXU WR H[HFXWH WKH
7HUPLQDO 6HUYLFHV $JUHHPHQW )DYRUV VWDWHG WKDW ³, DP UHFHLYLQJ KHDY\ SUHVVXUH WR JHW WKH
DJUHHPHQWIXOO\H[HFXWHG´DQGWKDW³>Z@HKDYHEHHQRIIHUHGVOLJKWO\EHWWHUWHUPVIURP>DQ@RWKHU
SDUW\WKDWVDLGWKH\ZLOOH[HFXWHDQDJUHHPHQWWRGD\´$WWKLVWLPH)DYRUVWROG0HUULOOWKDW-XSLWHU
ZDVRIIHULQJWRSD\PLOOLRQXSIURQWWR9LVWDDQG0DDOWIRUH[FOXVLYHXVHRIWKH7HUPLQDOFXWWLQJ
RXW 6HTXLWXU )DYRU¶V VWDWHPHQWV WR 0HUULOO ZHUH NQRZLQJO\ IDOVH ZKHQ PDGH ZHUH PDGH ZLWK
FRQVFLHQFHLQGLIIHUHQFHWRWKHWUXWKRIWKHVWDWHPHQWVRUZHUHQHJOLJHQWO\PDGHDQGZHUHLQWHQGHG
WRLQGXFHDQGLQIDFWGLGLQGXFH6HTXLWXUWRVLJQWKH7HUPLQDO6HUYLFHV$JUHHPHQWDQG6HTXLWXU
UHDVRQDEO\UHOLHGRQVXFKIDOVHUHFNOHVVRUQHJOLJHQWVWDWHPHQWV0HUULOOWROG)DYRUVWKDW6HTXLWXU
^'2&;`
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KDGDOUHDG\SXUFKDVHGWKHQHFHVVDU\HTXLSPHQWIRUWKH7HUPLQDOSURMHFWDQGZDVLQWKHKROHIRU
PLOOLRQVRIGROODUVGXHWR6HTXLWXU¶VUHOLDQFHRQWKH/2,)DYRUVDJDLQPHQWLRQHGWKDW6HTXLWXU
VKRXOGGRDEXVLQHVVYHQWXUHZLWK-XSLWHUEHFDXVH-XSLWHUZDVDOUHDG\DEOHWRVKLSRQWKHUDLOURDGV


2Q$XJXVW0HUULOORI6HTXLWXUKDGDFRQIHUHQFHFDOOZLWK9LVWDDQG-XSLWHU

UHSUHVHQWDWLYHVUHJDUGLQJWKHDYDLODELOLW\RIUDLOFDUVDQGORFRPRWLYHV6HTXLWXUZDVWROGWKDW-XSLWHU
KDGDFFHVVWRUDLOFDUVDQGFRXOGPDQDJHWRORFRPRWLYHVDPRQWK$OVRDVDUHVXOWRI
WKDW FDOO ODWHU WKDW VDPH GD\ 6HTXLWXU¶V 3UHVLGHQW IRUZDUGHG YLD HPDLO WR )DYRUV RI 9LVWD DQG
0DDOWWKH7HUPLQDO6HUYLFHV$JUHHPHQW DOVRKHUHLQDIWHUFDOOHGWKH³$JUHHPHQW´ GDWHGHIIHFWLYH
$XJXVWZKLFKZDVH[HFXWHGWKHIROORZLQJGD\


2Q$XJXVW0RUULVHPDLOHG6HTXLWXUUHJDUGLQJDSULRUPHHWLQJLQZKLFK

-XSLWHU RIIHUHG WR SXUFKDVH WKH FUXGH RLO WUDQVORDGHG DW WKH 7HUPLQDO IURP 6HTXLWXU LQVWHDG RI
6HTXLWXU¶VLQLWLDOSODQWRVHOOWKHRLOWR6KHOO0RUULVQRWHGWKDWLQ³RUGHUWRPHHWD6HSWHPEHU
>@VWDUWGDWH,QHHGWREHJLQGLUHFWLQJWUDLQVWRZDUG%DUQKDUWTXLFNO\´


,QUHOLDQFHRQWKHSURPLVHVFRPPLWPHQWVIDOVHVWDWHPHQWVDQGLQGXFHPHQWVPDGH

E\9LVWDDQG0DDOWDQGWKHLUDJHQWVDQGUHSUHVHQWDWLYHVUHJDUGLQJWKHDYDLODELOLW\RIUDLOFDUVDQG
WUDLQVWRSLFNXSWKHFUXGHRLODWWKH7HUPLQDODQGGHOLYHULWYLDUDLOWRWKHGHVLUHGGHVWLQDWLRQV
6HTXLWXU HQWHUHG LQWR WKH $JUHHPHQW ZLWK 0DDOW ZLWK DQ HIIHFWLYH GDWH RI $XJXVW  
&RQVLVWHQWZLWKWKHHQWLUHSUHPLVHDQGSXUSRVHRIWKH$JUHHPHQW²WKDW6HTXLWXUZRXOGEHDEOHWR
FRVWHIIHFWLYHO\GHOLYHURLOWRWKH7HUPLQDOWREHWUDQVORDGHGRQWRUDLOFDUVWKDWZRXOGEHGHOLYHUHG
WR*XOI&RDVWUHILQHULHV²WKURXJKRXWWKH$JUHHPHQWUHIHUHQFHVDUHPDGHWR³UDLOFDUV´DVZHOODV
D UHIHUHQFH WR WKH ³WUDLQ ORDGLQJ DUHD´  7KXV LW ZDV H[SUHVVO\ PDGH FOHDU WR ERWK SDUWLHV WKDW
ZLWKRXWYLDEOHRUVXIILFLHQWDFFHVVWRWUDLQVDQGUDLOFDUVWKHHVVHQWLDOSXUSRVHRIWKH$JUHHPHQW
ZDVIRUQDXJKW
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3HUWKH$JUHHPHQW0DDOW DOVRGHVFULEHGDV³7HUPLQDO2ZQHU´ ZDVWKHRZQHUDQG

RSHUDWRURIWKH7HUPLQDO ORFDWHGLQ%DUQKDUW7H[DVRQODQGOHDVHGRUFRQWUROOHGE\0DDOWDQG
6HTXLWXU GHVFULEHGDV³&XVWRPHU´ ZDVHQJDJHGLQWKHEXVLQHVVRIWUDQVSRUWDWLRQDQGPDUNHWLQJ
RIFUXGHRLODQGRWKHUOLTXLGK\GURFDUERQSURGXFWVRZQHGRUFRQWUROOHGE\6HTXLWXU KHUHLQDIWHU
³RLO´   $PRQJ RWKHU FRQWUDFWXDOGXWLHV WKH $JUHHPHQWSURYLGHGWKDW0DDOWZRXOGSURYLGH WKH
ODERUVXSHUYLVLRQDQGPDWHULDOVQHFHVVDU\WRGHOLYHUKDQGOHPHDVXUHDQGUHGHOLYHU KHUHLQDIWHU
³WUDQVORDG´ WKHRLOWR6HTXLWXURUWR6HTXLWXU¶VWKLUGSDUW\FXVWRPHUV6HTXLWXUZRXOGKDYHWKH
H[FOXVLYHULJKWVWRXVHWKH7HUPLQDOIRUWUDQVORDGLQJRLO


7KH$JUHHPHQWFRQWHPSODWHGWZRPHWKRGVRIGHOLYHU\RIRLOWRWKH7HUPLQDOE\

HLWKHUWUXFNRUSLSHOLQH5HJDUGOHVVRIWKHPHWKRGRIGHOLYHU\XSRQUHFHLSW0DDOWZRXOGWKHQ
WUDQVORDGWKHRLOLQWRUDLOFDUVWR6HTXLWXURU6HTXLWXU¶VWKLUGSDUW\FXVWRPHUV,QRUGHUWRIDFLOLWDWH
WKH WUDQVORDGLQJ LQWR UDLOFDUV RI RLO WKDW ZDV GHOLYHUHG E\ WUXFN 6HTXLWXU DW LWV VROH FRVW DQG
VLJQLILFDQWH[SHQVHLQVWDOOHGHTXLSPHQWDQGIDFLOLWLHVDWWKH7HUPLQDOZKLFKZDVGHVFULEHGLQWKH
$JUHHPHQW DV WKH ³3KDVH , 3URMHFW´ 6HTXLWXUPDGHWKLVLQYHVWPHQWDQGLQFXUUHG WKHVH FRVWV LQ
UHOLDQFHRQ9LVWD¶VDQG0DDOW¶VSURPLVHVWKDWWKHUHZRXOGEHKDYHVXIILFLHQWWUDLQVUDLOFDUVDQG
RWKHU PHDQV WR WUDQVSRUW WKH FUXGH RLO YLD UDLO DV UHIHUHQFHG LQ WKH $JUHHPHQW $GGLWLRQDOO\ LI
6HTXLWXUHOHFWHGWRGRVRLWFRXOGDOVRLQVWDOODWLWVVROHFRVWDQGH[SHQVHHTXLSPHQWDQGIDFLOLWLHV
DW WKH 7HUPLQDO IRU WUDQVORDGLQJ RLO LQWR UDLOFDUV IURP SLSHOLQHV YHUVXV WUXFNV  ZKLFK ZDV
GHVFULEHGLQWKH$JUHHPHQWDVWKH³3KDVH,,3URMHFW´


6LJQLILFDQWO\DVWRWKHHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGE\6HTXLWXU FROOHFWLYHO\

³&XVWRPHU7HUPLQDO0RGLILFDWLRQV´ LQFRQQHFWLRQZLWKWKHHLWKHUWKH3KDVH,3URMHFWRUWKH3KDVH

7KH7HUPLQDO¶VDGGUHVVLVORFDWHGDW:+Z\%DUQKDUW,ULRQ&RXQW\7H[DVDQGLVPRUHVSHFLILFDOO\
GHVFULEHGLQWKH$JUHHPHQW
^'2&;`
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,,3URMHFW0DDOWDJUHHGLQWKH$JUHHPHQWWKDW³WLWOHWRWKHHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGE\RU
DWWKHGLUHFWLRQRI>6HTXLWXU@LQFRQQHFWLRQZLWKD&XVWRPHU7HUPLQDO0RGLILFDWLRQVKDOOUHPDLQ
ZLWKDQGEHYHVWHGLQ>6HTXLWXU@´6HH$JUHHPHQW7KHRQO\H[FHSWLRQWR6HTXLWXU¶VWLWOH
DQGRZQHUVKLSWRWKH&XVWRPHU7HUPLQDO0RGLILFDWLRQVWKDWLWPD\KDYHLQVWDOOHGRUGLUHFWHGDW
LWVRZQFRVWDQGH[SHQVHZDV³DQ\DGGLWLRQDOUDLOWUDFNVWKDWPD\>KDYHEHHQ@LQVWDOOHG´ZKLFK
DGGLWLRQDOWUDFNV¶RZQHUVKLSLIVRLQVWDOOHGZRXOGEHWUDQVIHUUHGWR0DDOWDIWHUWKHH[SLUDWLRQRI
WKH$JUHHPHQW¶VWHUPVXEMHFWWRFHUWDLQULJKWVRI6HTXLWXU6HH$JUHHPHQW


,QYHU\JHQHUDOWHUPVDQGVXEMHFWWRQXPHURXVWHUPVDQGFRQGLWLRQVLQH[FKDQJH

IRU0DDOW¶VRSHUDWLRQRIWKH7HUPLQDODQGLWVWUDQVORDGLQJRIRLOH[FOXVLYHO\IRU6HTXLWXUIXUWKHU
FRQGLWLRQHGXSRQWKHRFFXUUHQFHRIWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWH0DDOWZRXOG
EHSDLGDWOHDVWDPLQLPXPSD\PHQW WKH³6KRUWIDOO3D\PHQW´ GHSHQGLQJRQWKHDPRXQWRIRLO
DFWXDOO\WUDQVORDGHGWKURXJKWKH7HUPLQDO6HH$JUHHPHQW


$Q\REOLJDWLRQIRU6HTXLWXUWRSD\WKH6KRUWIDOO3D\PHQWKRZHYHUZDVH[SUHVVO\

PDGHVXEMHFWWR³WKHWHUPVRIWKLV$JUHHPHQWLQFOXGLQJ)RUFH0DMHXUH´6HH$JUHHPHQW
7KH$JUHHPHQWFRXOGQRWKDYHEHHQFOHDUHUZKHQLWSURYLGHGDVIROORZV³7KHUHVKDOOEHQR
6KRUWIDOO3D\PHQWGXHDQGRZLQJIRUWKH6KRUWIDOOWRWKHH[WHQWFDXVHGRUFRQWULEXWHGWRE\)RUFH
0DMHXUHRUGXHWRVXFK7HUPLQDO2ZQHU>0DDOW@EUHDFK´6HH$JUHHPHQW D 


$GGLWLRQDOO\ QR SD\PHQW ZRXOG EH GXH XQGHU WKH $JUHHPHQW LQFOXGLQJ DQ\

6KRUWIDOO3D\PHQWXQWLO³DIWHUWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWH´6HH$JUHHPHQW
7KH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHZDVGHILQHGDV³WKHGDWHWKDWWKH7HUPLQDOLV
IXOO\RSHUDWLRQDOWRHQDEOHWKHSHUIRUPDQFHDQGUHFHLSWRIWKH6HUYLFHVDQGDQ\DQGDOO5HJXODWRU\
$SSURYDOV IRU WKH 6HUYLFHV KDYH EHHQ REWDLQHG LQ HDFK FDVH DV UHDVRQDEO\ GHWHUPLQHG E\
^'2&;`
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&XVWRPHU>6HTXLWXU@DQGDVVXFKGDWHLVHYLGHQFHGE\DZULWWHQQRWLFHVHQWE\&XVWRPHU>6HTXLWXU@
WR7HUPLQDO2ZQHU>0DDOW@´6HH$JUHHPHQW


,PSRUWDQWO\LQWKHHYHQWRID)RUFH0DMHXUHDQ\REOLJDWLRQRI6HTXLWXUWRPDNH

SD\PHQWVWR0DDOWRQO\H[LVWHGIRURLO³DFWXDOO\7KURXJKSXWDWWKH7HUPLQDO´6HH$JUHHPHQW
7KHWHUP³7KURXJKSXW´ZDVGHILQHGDV³WKHGHOLYHU\RI3URGXFW>RLO@IURPWUXFNVRUSLSHOLQH
LQWR WKH 7HUPLQDO RQ EHKDOI RI &XVWRPHU >6HTXLWXU@ RU &XVWRPHU¶V >6HTXLWXU¶V@ WKLUGSDUW\
FXVWRPHUV´  6HH $JUHHPHQW    6XEMHFW WR WKH WHUPV RI WKH $JUHHPHQW 6HTXLWXU ZDV RQO\
REOLJDWHGWRSD\0DDOWDWKURXJKSXWIHHRISHU%DUUHOIRU3URGXFW7KURXJKSXWWKURXJKWKH
7HUPLQDO6HH$JUHHPHQW³3URGXFW7KURXJKSXW´ZDVWKHPHWHUHGTXDQWLW\RIRLODFWXDOO\
GHOLYHUHGLQWRWKH7HUPLQDODQGWUDQVORDGHGE\0DDOWLQWRUDLOFDUV6HH$JUHHPHQW$UW1RRLO
ZDVHYHUDFWXDOO\7KURXJKSXWDWWKH7HUPLQDO


7KH$JUHHPHQWGHILQHGERWK³)RUFH0DMHXUH(YHQW´DQG³)RUFH0DMHXUH´WRPHDQ

³DQ\FDXVHQRWZLWKLQWKHUHDVRQDEOHFRQWURORID3DUW\FODLPLQJVXVSHQVLRQDQGWKDWFRXOGQRW
KDYHEHHQDYRLGHGRURYHUFRPHE\WKHH[HUFLVHRIGXHGLOLJHQFHE\VXFK3DUW\´ZKLFKLQFOXGHGD
OHQJWK\OLVWRIYDULRXVHYHQWVDQGRFFXUUHQFHV,QFOXGHGLQWKHOLVWRIHYHQWVDQGRFFXUUHQFHVZDV
³WKH XQDYDLODELOLW\ LQWHUUXSWLRQ GHOD\ RU FXUWDLOPHQW RI 3URGXFW WUDQVSRUWDWLRQ VHUYLFHV´ DQG D
FDWFKDOO IRU ³DQ\ RWKHU FDXVH RU FDXVHV EH\RQG WKH UHDVRQDEOH FRQWURO RI WKH 3DUW\ FODLPLQJ
VXVSHQVLRQ ZKHWKHU VLPLODU RU QRW WR WKRVH OLVWHG´  6HH $JUHHPHQW    ,I HLWKHU SDUW\
GHWHUPLQHGLWZDVQHFHVVDU\WRGHFODUHD)RUFH0DMHXUH(YHQWQRWLFHZDVUHTXLUHGILUVWE\SKRQH
RUHPDLODQGWKHQE\PDLORURYHUQLJKWFDUULHU6HH$JUHHPHQW


$WQRSRLQWLQWLPHLQFOXGLQJEHWZHHQ$XJXVWDQG'HFHPEHUGLG

6HTXLWXUHYHUVHQGZULWWHQQRWLFHWR0DDOWWKDWWKH7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHKDG
^'2&;`
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$WQRSRLQWLQWLPHLQFOXGLQJEHWZHHQ$XJXVWDQG'HFHPEHUZDV

RLO³DFWXDOO\7KURXJKSXWDWWKH´7HUPLQDO


,QDGGLWLRQ6HFWLRQRIWKH$JUHHPHQWUHTXLUHG0DDOWWRSURFXUHDQGPDLQWDLQ

DWLWVRZQH[SHQVHDSROOXWLRQOHJDOOLDELOLW\ ³33/´ LQVXUDQFHSROLF\UHDVRQDEO\DFFHSWDEOHWR
6HTXLWXUDQGQDPLQJ6HTXLWXUDQGLWV*URXSDVDQDGGLWLRQDOLQVXUHG7KH$JUHHPHQWUHTXLUHGWKDW
WKLVSROLF\EHSURFXUHGDQGLQSODFHSULRUWRFRPPHQFHPHQWRIRSHUDWLRQVDWWKH7HUPLQDO7KLV
SROLF\ZDVQHYHUSURFXUHGE\0DDOWDQGRUSURYLGHGWR6HTXLWXUDVUHTXLUHGE\WKH$JUHHPHQW
'HVSLWH9LVWDDQG0DDOW¶VSURPLVHVDQGRUUHSUHVHQWDWLRQVWR6HTXLWXUWKDW6HTXLWXU
ZRXOGEHDEOHWRVHFXUHVXIILFLHQWQXPEHUVRIWUDLQVDQGUDLOFDUVDQGUDLOUDWHVDQG9LVWD¶VDQG
0DDOW¶VLQWURGXFWLRQWR6HTXLWXURI9LVWD¶VDQG0DDOW¶VDJHQWVZKRZHUHVHOISURIHVVHG³UDLOFDU
JX\V´ LW EHFDPH REYLRXV WKDW VDLG SURPLVHV DQGRU UHSUHVHQWDWLRQV ZHUH IDOVH 6SHFLILFDOO\
VXIILFLHQW WUDLQV UDLO FDUV DQG RWKHU PHDQV RI WUDQVSRUWLQJ FUXGH RLO YLD UDLO ZHUH QRW UHDGLO\
DYDLODEOHWR6HTXLWXU,QDGGLWLRQWKH&ODVV,FDUULHUVZHUHSXWWLQJUHVWULFWLRQVUHJXODWLRQVDQGRU
LPSHGLPHQWVLQSODFHWRSUHYHQWVXIILFLHQWDFFHVVWRWKHLUUHVSHFWLYHWUDFNV7KHVHFLUFXPVWDQFHV
OHGWRDQXQDYDLODELOLW\LQWHUUXSWLRQGHOD\RUFXUWDLOPHQWRIRLOWUDQVSRUWDWLRQVHUYLFHVWKDWZHUH
EH\RQG WKH FRQWURO RI 6HTXLWXU 7KHVH FLUFXPVWDQFHV ZHUH QRW IRUHVHHDEOH WR 6HTXLWXU DQG
DPRXQWHGWRD)RUFH0DMHXUHHYHQWDVGHVFULEHGLQWKH7HUPLQDO6HUYLFHV$JUHHPHQW


2Q'HFHPEHULQDFFRUGDQFHZLWKWKHWHUPVRIWKH$JUHHPHQW6HTXLWXU

VHQW ZULWWHQQRWLFHWR0DDOWE\HPDLODQG )HG([WKDW6HTXLWXUKDGGHFODUHGDQH[LVWLQJ³)RUFH
0DMHXUH´XQGHUWKH$JUHHPHQWEHFDXVHRIWKH³XQDYDLODELOLW\LQWHUUXSWLRQGHOD\RUFXUWDLOPHQW
RI UDLO WUDQVSRUWDWLRQ VHUYLFHV´ IRU WKHRLO³GHVSLWHFRQWLQXHGHIIRUWV WRSURFXUHVXFKVHUYLFHV´
0RUHVSHFLILFDOO\D)RUFH0DMHXUHHYHQWRFFXUUHGEHFDXVHFUXGHRLOWUDQVSRUWDWLRQVHUYLFH HJ
UDLOVHUYLFHDQGFDSDFLW\ WRDOORZIRU6HTXLWXU¶VXVHRIWKH7HUPLQDOIRUWKHLQWHQGHGSXUSRVHVRI
^'2&;`
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WKH$JUHHPHQWZDVQRWDYDLODEOHGHVSLWHGLOLJHQWHIIRUWVWRSURFXUHVXFKVHUYLFHDQGFDSDFLW\DQG
VXFKHYHQWRI)RUFH0DMHXUHZDVQRWZLWKLQWKHUHDVRQDEOHFRQWURORI6HTXLWXU7KHZULWWHQQRWLFH
DOVR QRWHG WKDW 6HTXLWXU DQWLFLSDWHG WKDW WKH )RUFH 0DMHXUH HYHQW ZRXOG ³FRQWLQXH IRU WKH
IRUHVHHDEOHIXWXUH´


2Q-DQXDU\6HTXLWXUUHFHLYHGDQLQYRLFHIURP0DDOWGDWHG-DQXDU\

IRUZKLFKZDVSUHVXPDEO\IRUDQDOOHJHG6KRUWIDOO3D\PHQW


2Q -DQXDU\   6HTXLWXU VHQW ZULWWHQ QRWLFH WR 0DDOW UHVSRQGLQJ WR WKH

-DQXDU\LQYRLFHGLVSXWLQJWKDWVXFKDPRXQWZDVRZHGEHFDXVHERWKWKH)RUFH0DMHXUH
HYHQW KDG RFFXUUHG DQG UHPDLQHG FRQWLQXLQJ DQG DOVR EHFDXVH DV QRWHG DERYH WKH 7HUPLQDO
2SHUDWLRQV&RPPHQFHPHQW'DWHKDGQRWEHHQUHDFKHGSHUWKHWHUPVRIWKH$JUHHPHQW6HTXLWXU
DOVRLQGLFDWHGWKDWLWZRXOGLQIRUP0DDOWRI³DQ\FKDQJHVRUGHYHORSPHQWVLQWKHVWDWXVRIWKH
([LVWLQJ)RUFH0DMHXUH´


2Q)HEUXDU\6HTXLWXUVHQWZULWWHQQRWLFHWR0DDOWE\HPDLODQG)HG([WKDW

WKHGHFODUHG)RUFH0DMHXUHKDGFRQWLQXHGIRUVL[W\GD\VGHVSLWH6HTXLWXU¶VFRQWLQXHGHIIRUWVWR
SURFXUHVXFKVHUYLFHV$FFRUGLQJO\6HTXLWXUQRWLILHG0DDOWRI6HTXLWXU¶VULJKWWRWHUPLQDWHWKH
$JUHHPHQW 6SHFLILFDOO\ 6HTXLWXU UHOLHG RQ WKH ³7HUPLQDWLRQ IRU ([WHQGHG )RUFH 0DMHXUH´
SURYLVLRQLQWKH$JUHHPHQWZKLFKSURYLGHVLQSHUWLQHQWSDUWWKDW³>E@\ZULWWHQQRWLFHWRWKHRWKHU
3DUW\D3DUW\VKDOOKDYHWKHULJKWWRWHUPLQDWHWKLV$JUHHPHQWSULRUWRWKHHQGRIWKH7HUPLIWKH
3DUWLHVDUHXQDEOHWRIXOILOOWKHSXUSRVHVRIWKLV$JUHHPHQWGXHWR)RUFH0DMHXUHIRUDSHULRGHTXDO
WRRUJUHDWHUWKDQ D   FRQVHFXWLYH'D\V´6HH$JUHHPHQW7KH)HEUXDU\QRWLFH
DOVR QRWHG WKDW 6HTXLWXU ZRXOG EH FRQWDFWLQJ 0DDOW WR GLVFXVV DQG FRRUGLQDWH WKH UHPRYDO RI
6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVLQVWDOOHGDWWKH7HUPLQDO &XVWRPHU7HUPLQDO0RGLILFDWLRQV 
6HH$JUHHPHQWDQG GHVFULELQJXSRQWHUPLQDWLRQRIWKH$JUHHPHQW6HTXLWXU¶V³ULJKW
^'2&;`
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RIDFFHVVRYHURQDQGDFURVV´WKHODQGVXSRQZKLFKWKH7HUPLQDOZDVORFDWHGIRU³SXUSRVHVRI
HQIRUFLQJ´ 6HTXLWXU¶V ³ULJKWV XQGHU WKLV $JUHHPHQW´ WR UHPRYH WKH &XVWRPHU 7HUPLQDO
0RGLILFDWLRQV DQG DOVR DFNQRZOHGJLQJ 6HTXLWXU¶V XQGLVSXWHG ³WLWOH WR DQG RZQHUVKLS RI´ VXFK
&XVWRPHU7HUPLQDO0RGLILFDWLRQV 


1RWDEO\DVWR6HTXLWXU¶VQRWLFHRI7HUPLQDWLRQIRU([WHQGHG)RUFH0DMHXUHWKH

$JUHHPHQWIXUWKHUSURYLGHGWKDW³>I@ROORZLQJWKHJLYLQJRIVXFKQRWLFHQHLWKHU3DUW\VKDOOKDYH
DQ\IXUWKHUREOLJDWLRQVWRWKHRWKHU3DUW\XQGHUWKLV$JUHHPHQW LQFOXGLQJEXWQRWOLPLWHGWRZLWK
UHVSHFW WR WKH 0LQLPXP 9ROXPH &RPPLWPHQW ´ ZKLFK LQFOXGHG DQ\ REOLJDWLRQ WR SD\ DQ\
6KRUWIDOO3D\PHQW7KURXJKSXW)HHRUDQ\RWKHUIHHRUSD\PHQW6HH$JUHHPHQWDQG



2QRUDERXW)HEUXDU\DQDWWRUQH\IRU0DDOWVHQWDOHWWHUGDWHG)HEUXDU\

WR6HTXLWXUZKLFKGLVSXWHGWKDWWKH)RUFH0DMHXUHHYHQWKDGRFFXUUHGEXWZLWKRXWDQ\
UHIHUHQFHWRHYLGHQFHWRWKHFRQWUDU\DQGRQO\DFRQFOXVRU\XQIRXQGHGDVVHUWLRQRISUHWH[W7KH
OHWWHUDOVRLQFOXGHGDFRS\RIWKH2ULJLQDO3HWLWLRQILOHGLQWKLVFDVHE\0DDOWRQ)HEUXDU\
DWSP,QDGGLWLRQWKHOHWWHUDOVRVWDWHGWKDW³0DDOWZLOOQRWDOORZ\RXUFRPSDQ\DFFHVVWR
WKH%DUQKDUWSURSHUW\>7HUPLQDO@WRUHPRYHHTXLSPHQWRURWKHUZLVH´DQGWKDW³>D@Q\DWWHPSWWR
DFFHVV WKH SURSHUW\ ZLOO EH FRQVLGHUHG D WUHVSDVV´  1RWDEO\ DEVHQW IURP WKH OHWWHU ZDV DQ\
UHIHUHQFHWRDQ\WHUPVLQWKH$JUHHPHQWRUOHJDODXWKRULW\WKDWSHUPLWWHG0DDOWWRUHIXVH6HTXLWXU
DFFHVVWRWKHSURSHUW\WRUHWULHYH6HTXLWXU¶VHTXLSPHQWDQGIDFLOLWLHVRUWKDWVXJJHVWHG6HTXLWXU¶V
XQGLVSXWHG ³ULJKW RI DFFHVV RYHU RQ DQG DFURVV´ WKH SURSHUW\ RU 7HUPLQDO  IRU ³SXUSRVHV RI
HQIRUFLQJ´6HTXLWXU¶V³ULJKWVXQGHUWKLV$JUHHPHQW´LQFOXGLQJUHPRYLQJDQGUHWULHYLQJ6HTXLWXU¶V
HTXLSPHQWDQGIDFLOLWLHVKDGEHHQWHUPLQDWHG6HH$JUHHPHQW2QRUDERXW)HEUXDU\
 6HTXLWXU  OHDUQHG WKDW LWV HTXLSPHQW KDG ZURQJIXOO\ EHHQ UHPRYHG VWROHQ DQG
^'2&;`
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PLVDSSURSULDWHGIURPWKH7HUPLQDOE\0DDOWZLWKRXWQRWLFHRUZDUQLQJ6HTXLWXUOHDUQHGWKDWLWV
HTXLSPHQW DQG IDFLOLWLHV ZHUH UHPRYHG WR D ORFDWLRQ DSSUR[LPDWHO\  PLOHV DZD\ IURP WKH
7HUPLQDODQGRQUHDOSURSHUW\WKDW6HTXLWXUGRHVQRWKDYHDQH[SUHVVULJKWRIDFFHVVOLNHLWGRHV
ZLWK UHVSHFWWRWKH7HUPLQDOSHUWKHWHUPV RIWKH$JUHHPHQW2QRUDERXW)HEUXDU\
6HTXLWXUGHPDQGHGWKDWLWVHTXLSPHQWYDOXHGDWDSSUR[LPDWHO\LQWKHDJJUHJDWHLI
QRW PRUH  EH UHWXUQHG WR 6HTXLWXU 7KURXJK WKH FRXUVH RI WKH OLWLJDWLRQ DQG DIWHU FODLPV ZHUH
EURXJKW E\ 6HTXLWXU 0DDOW XOWLPDWHO\ DFTXLHVFHG DQG UHOHDVHG WKH HTXLSPHQW WR 6HTXLWXU
+RZHYHUWKHIROORZLQJFODLPVUHPDLQIRUZKLFK6HTXLWXUQRZEULQJVIRUWK

7+,5'$0(1'('&2817(5&/$,066(&21'$0(1'('7+,5'3$57<
&/$,06


3HU5XOH6HTXLWXUVHHNVQRQPRQHWDU\UHOLHI LQFOXGLQJGHFODUDWRU\DQFLOODU\

DQGLQMXQFWLYH LQFOXGLQJSURKLELWLYHDQGPDQGDWRU\ UHOLHIDQGDGGLWLRQDOO\RULQWKHDOWHUQDWLYH
WRVXFKUHOLHIPRQHWDU\UHOLHIRIRYHU

I.

6HTXLWXULQFRUSRUDWHVKHUHLQWKHIDFWVVHWIRUWKDERYH

Promissory Estoppel.


9LVWDDQG0DDOWPDGHSURPLVHVWR6HTXLWXUH[SUHVVO\HLWKHURUDOO\RULQZULWLQJ

DQGRURULPSOLHGO\WKURXJK9LVWD¶VDQG0DDOW¶VFRQGXFWZKLFKLQFOXGHGWKHSURPLVHVWKDWWUDLQV
DQGUDLOFDUVZRXOGEHDYDLODEOHLQFOXGLQJDWDUHDVRQDEOHSULFHDWWKHULJKWWLPHDQGIRUWKHULJKW
WHUP  6HTXLWXU UHDVRQDEO\ UHOLHG RQ 9LVWD¶V DQG 0DDOW¶V SURPLVHV WR 6HTXLWXU¶V GHWULPHQW
6HTXLWXU¶VUHOLDQFHZDVIRUHVHHDEOHE\9LVWDDQG0DDOW,QMXVWLFHFDQEHDYRLGHGRQO\E\HQIRUFLQJ
9LVWD¶V DQG 0DDOW¶V SURPLVHV ,Q DGGLWLRQ RU LQ WKH DOWHUQDWLYH 6HTXLWXU KDV LQFXUUHG UHOLDQFH
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GDPDJHV GXH WR 9LVWD¶V DQG 0DDOW¶V SURPLVHV LQ DQ DPRXQW RYHU   6HTXLWXU VHHNV
UHFRYHU\RILWVGDPDJHVLQWHUHVWFRXUWFRVWVDQGDWWRUQH\¶VIHHV
II.

Negligent misrepresentations.


9LVWD¶VDQG0DDOW¶VUHSUHVHQWDWLRQVWR6HTXLWXUZHUHLQFRQQHFWLRQZLWKWKHDERYH

UHIHUHQFHGWUDQVDFWLRQLQZKLFK9LVWDDQG0DDOWKDGDSHFXQLDU\LQWHUHVW9LVWDDQG0DDOWVXSSOLHG
IDOVHLQIRUPDWLRQWRJXLGH6HTXLWXULQWRWKHWUDQVDFWLRQ1HLWKHU9LVWDQRU0DDOWXVHGUHDVRQDEOH
FDUHLQREWDLQLQJRUFRPPXQLFDWLQJWKHUHSUHVHQWDWLRQVDQGLQIRUPDWLRQ6HTXLWXUMXVWLILDEO\UHOLHG
RQWKHUHSUHVHQWDWLRQVDQGLQIRUPDWLRQ6HTXLWXUKDVLQFXUUHGUHOLDQFHGDPDJHVGXHWR9LVWD¶VDQG
0DDOW¶V IDOVH UHSUHVHQWDWLRQV LQ DQ DPRXQW RYHU   6HTXLWXU VHHNV UHFRYHU\ RI LWV
GDPDJHVLQWHUHVWFRXUWFRVWVDQGDWWRUQH\¶VIHHV
III.

Common law fraudulent inducement.


9LVWDDQG0DDOWPDGHPDWHULDOUHSUHVHQWDWLRQVWR6HTXLWXULQWKHDERYHUHIHUHQFHG

WUDQVDFWLRQWKDWZHUHIDOVH:KHQ9LVWDDQG0DDOWPDGHWKHUHSUHVHQWDWLRQVWR6HTXLWXU9LVWDDQG
0DDOW NQHZ WKH UHSUHVHQWDWLRQV ZHUH IDOVH RU PDGH WKH UHSUHVHQWDWLRQV UHFNOHVVO\ DV SRVLWLYH
DVVHUWLRQVDQGZLWKRXWNQRZOHGJHRIWKHWUXWKLIDQ\9LVWDDQG0DDOWPDGHWKHUHSUHVHQWDWLRQV
ZLWKWKHLQWHQWWKDW6HTXLWXUDFWRQWKHPLQFOXGLQJ6HTXLWXUHQWHULQJLQWRWKH$JUHHPHQW6HTXLWXU
UHOLHGRQWKHUHSUHVHQWDWLRQV$VDUHVXOW6HTXLWXUKDVLQFXUUHGUHOLDQFHGDPDJHVGXHWR9LVWD¶V
DQG0DDOW¶VIDOVHUHSUHVHQWDWLRQVLQDQDPRXQWRYHU6HTXLWXUVHHNVUHFRYHU\RILWV
GDPDJHVLQWHUHVWFRXUWFRVWVDQGDWWRUQH\¶VIHHV
IV.

Breach of Contract.


6HTXLWXUDQG0DDOWHQWHUHGLQWRWKH$JUHHPHQW6HTXLWXUSURSHUO\WHUPLQDWHGWKH

$JUHHPHQW ZKLOH UHWDLQLQJ FHUWDLQ ULJKWV XQGHU WKH $JUHHPHQW 'HVSLWH WKH IRUHJRLQJ 0DDOW
EUHDFKHGWKH$JUHHPHQW0DDOW¶VEUHDFKKDVFDXVHG6HTXLWXULQMXU\
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Declaratory Judgment.


3XUVXDQWWR&KDSWHURIWKH7H[DV&LYLO3UDFWLFHDQG5HPHGLHV&RGHNQRZQDV

WKH 7H[DV 8QLIRUP 'HFODUDWRU\ -XGJPHQWV $FW KHUHDIWHU ³8'-$´  WKH SDUWLHV KDYH D GLVSXWH
DERXWWKHLUULJKWVDQGREOLJDWLRQVXQGHUWKH$JUHHPHQW6HTXLWXUVHHNVDGHFODUDWRU\MXGJPHQW
IURPWKLV&RXUWDVIROORZV
 1R7HUPLQDO2SHUDWLRQV&RPPHQFHPHQW'DWHHYHURFFXUUHG
   2Q 'HFHPEHU   6HTXLWXUSURSHUO\ VHQWQRWLFHRID )RUFH 0DMHXUH DQGVXFK
)RUFH0DMHXUHH[LVWHG
 2Q)HEUXDU\6HTXLWXUSURSHUO\VHQWQRWLFHWHUPLQDWLQJWKH$JUHHPHQWEHFDXVH
D)RUFH0DMHXUHH[LVWHGIRUDWOHDVWVL[W\GD\V
 (IIHFWLYH)HEUXDU\WKH$JUHHPHQWZDVWHUPLQDWHGE\)RUFH0DMHXUH
   6HTXLWXU ZDV QRW REOLJDWHG WR UHPHG\ WKH FDXVH RI WKH )RUFH 0DMHXUH RFFXUUHQFH
EHFDXVH6HTXLWXUDVWKHDIIHFWHGSDUW\GLGQRWGHHPLWUHDVRQDEOHDQGHFRQRPLFWRGRVR
FRQVLVWHQWZLWKWKHWHUPVRIWKH$JUHHPHQW
 6HTXLWXUQHLWKHURZHVQRURZHGDSD\PHQWRIDQ\NLQGWR0DDOWXQGHUWKH$JUHHPHQW
 7KDWHQIRUFHPHQWRIDQ\6KRUWIDOO3D\PHQWIRUDQ\PRQWKRUIRUWKHGXUDWLRQRIWKH
7HUPRIWKH$JUHHPHQWYLRODWHVSXEOLFSROLF\LVXQFRQVFLRQDEOHDQGRULVDQXQODZIXODQG
XQHQIRUFHDEOH SHQDOW\ VXFK DV DQ LPSURSHU OLTXLGDWHG GDPDJHV SURYLVLRQ XQGHU 7H[DV
ODZDQG
 6HTXLWXU¶VSHUIRUPDQFHXQGHUWKH$JUHHPHQWZDVPDGHFRPPHUFLDOO\LPSUDFWLFDEOH
ZLWKRXWLWVIDXOWE\WKHRFFXUUHQFHRIDQHYHQW V WKHQRQRFFXUUHQFHRIZKLFKZDVDEDVLF
DVVXPSWLRQRQZKLFKWKH$JUHHPHQWZDVPDGH
5(/,()5(48(67('
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:+(5()25( 35(0,6(6 &216,'(5(' 'HIHQGDQW&RXQWHU3ODLQWLII7KLUG3DUW\

3ODLQWLIIV6(48,7853(50,$1//&IXUWKHUUHTXHVWVWKDW3ODLQWLII0DDOWUHFRYHUQRWKLQJE\
LWV VXLW WKDW 6(48,785 3(50,$1 //& UHFRYHU DQG REWDLQ IURP 0DDOW DQG 9LVWD WKH
GHFODUDWRU\UHOLHIVRXJKWDERYHWKDW6(48,7853(50,$1//&UHFRYHUDQGREWDLQIURP0DDOW
DQG9LVWDMRLQWO\DQGVHYHUDOO\DOOGDPDJHVLQFOXGLQJDFWXDOVSHFLDODQGH[HPSODU\GDPDJHV
FRXUW FRVWV H[SHQVHV DQG UHDVRQDEOH DQG QHFHVVDU\ DQG HTXLWDEOH DQG MXVW SHU WKH 8'-$ 
DWWRUQH\¶VIHHVDJDLQVW0DDOWDQG9LVWDDVQRWHGDERYHSXUVXDQWWRWKHSUHYDLOLQJSDUW\FODXVHLQ
WKHVXEMHFW$JUHHPHQW&KDSWHUVDQGRIWKH7H[DV&LYLO3UDFWLFHDQG5HPHGLHV&RGHDQG
WKDW6(48,7853(50,$1//&KDYHVXFKRWKHUDQGIXUWKHUUHOLHIWRZKLFKLWLVHQWLWOHGZKHWKHU
DWODZRULQHTXLW\


^'2&;`
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5HVSHFWIXOO\VXEPLWWHG












+229(56/29$&(.//3
%\V0DWWKHZ$.RUQKDXVHU
0DWWKHZ$.RUQKDXVHU
6WDWH%DU1R
'\ODQ%5XVVHOO
6WDWH%DU1R
&KULVWRSKHU-.URQ]HU
6WDWH%DU1R
*DOOHULD7RZHU,,
:HVWKHLPHU6XLWH
+RXVWRQ7H[DV
7HOHSKRQH
)DFVLPLOH
NRUQKDXVHU#KRRYHUVORYDFHNFRP
UXVVHOO#KRRYHUVORYDFHNFRP
NURQ]HU#KRRYHUVORYDFHNFRP


$77251(<6)25
'()(1'$17&2817(53/$,17,))
6(48,7853(50,$1//&

and



*266(77+$55,621
0,//,&$1 67,3$129,&3&

6WDWH%DU1R
*DOOHULD7RZHU,,
6.RHQLJKHLP6WUHHW
6DQ$QJHOR7H[DV
7HOHSKRQH
)DFVLPLOH
SDXOV#JKW[ODZFRP

&2&2816(/)25
'()(1'$17&2817(53/$,17,))
6(48,7853(50,$1//&
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&(57,),&$7(2)6(59,&(


, KHUHE\ FHUWLI\ WKDW RQ WKLV WKH WK GD\ RI $SULO  D WUXH DQG FRUUHFW FRS\ RI WKH
IRUHJRLQJGRFXPHQWZDVVHUYHGYLDHVHUYLFHWRDOOFRXQVHORIUHFRUGDVIROORZV

-DPHV/DQWHU

-$0(6/$17(53&

1:DOQXW&UHHN6XLWH

0DQVILHOG7H[DV


3DXO2:LFNHV

:,&.(6/$:3//&

7HQQ\VRQ3DUNZD\6XLWH

3ODQR7H[DV

6DPXHO6$OOHQ

-$&.621:$/.(5

:HVW7ZRKLJ$YHQXH6XLWH&
6DQ$QJHOR7H[DV


















V0DWWKHZ$.RUQKDXVHU







0DWWKHZ$.RUQKDXVHU
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6KLUOH\*UDKDP
'LVWULFW&OHUN
,ULRQ&RXQW\7H[DV

$VKOH\0DVWHUV

0$$/7/3


3ODLQWLII



YV 


6(48,7853(50,$1//&

'HIHQGDQW




1R













,17+(',675,&7&2857

,5,21&2817<7(;$6



67-8',&,$/',675,&7


6(&21'$0(1'('$16:(572&2817(5&/$,06

3ODLQWLII0DDOW/3 ³0DDOW´ ILOHVWKLV6HFRQG$PHQGHG$QVZHUWR&RXQWHUFODLPV

DQGVKRZVWKH&RXUW
,
*(1(5$/'(1,$/
0DDOWHQWHUVDJHQHUDOGHQLDORIWKHDOOHJDWLRQVDQGFODLPVDVVHUWHGDJDLQVWLWLQ
'HIHQGDQW¶V7KLUG$PHQGHG&RXQWHUFODLPV
,,
$)),50$7,9('()(16(6


3ULRU%UHDFK7KH'HIHQGDQWEUHDFKHGWKH7HUPLQDO6HUYLFHV$JUHHPHQW ³76$´ 
DW LVVXH ILUVW WKXV H[FXVLQJ DQ\ IXUWKHU SHUIRUPDQFH RU VXEVHTXHQW EUHDFK E\
0DDOW



&RQWUDFW 3UHFOXGHV &ODLP RI 3URPLVVRU\ (VWRSSHO  'HIHQGDQW V FODLPV IDLO
EHFDXVH'HIHQGDQWFRPSODLQVDERXWDPDWWHUWKDWLQYROYHGDWUDQVDFWLRQJRYHUQHG
E\WKHWHUPVRIDQH[SUHVVFRQWUDFW



6WDWXWHRI)UDXGV'HIHQGDQW¶VFODLPVDUHEDUUHGE\WKHVWDWXWHRIIUDXGV

6(&21'$0(1'('$16:(572&2817(5&/$,0


Removal Appendix 0377

Case 20-04064-elm Doc 1-1 Filed 09/04/20



Entered 09/04/20 10:53:27

Page 378 of 862

)DLOXUHWR0LWLJDWH'HIHQGDQW VFODLPVIDLOLQZKROHRULQSDUWEHFDXVHLWIDLOHGWR
UHDVRQDEO\PLWLJDWHLWVGDPDJHV



'HIHQGDQW¶V5HVSRQVLELOLW\IRULWV$OOHJHG'DPDJHV7KHDFWVDQGRPLVVLRQV
RIWKH'HIHQGDQWFDXVHGRUFRQWULEXWHGWRWKHGDPDJHVLWDOOHJHV0DDOWLVHQWLWOHG
WR D GHWHUPLQDWLRQ RI WKH SURSRUWLRQDWH UHVSRQVLELOLW\ RI WKH SDUWLHV SXUVXDQW WR
7H[DV&LYLO3UDFWLFH 5HPHGLHV&RGH&KDSWHU



&RQWULEXWRU\1HJOLJHQFH'HIHQGDQWZDVQHJOLJHQWDQGLWVRZQQHJOLJHQFHZDV
WKHSUR[LPDWHFDXVHRIWKHGDPDJHVLWDOOHJHV



&RQGLWLRQV 3UHFHGHQW KDYH QRW EHHQ 6DWLVILHG  &RQGLWLRQV SUHFHGHQW WR
'HIHQGDQW¶VULJKWWRDVVHUWRUUHFRYHUIRUEUHDFKRIFRQWUDFWKDYHQRWRFFXUUHGRU
EHHQ VDWLVILHG LQ WKDW 6HTXLWXU GLG QRW SURYLGH 0DDOW ZLWK QRWLFH RI DQ\ FODLP RI
EUHDFKDQGRSSRUWXQLW\WRFXUHDVUHTXLUHGE\6HFWLRQRIWKH76$
,,,
58/(127,&(
0DDOWJLYHVQRWLFHSXUVXDQWWR5XOHRIWKH7H[DV5XOHVRI&LYLO3URFHGXUH

WKDWDQ\GRFXPHQWVSURGXFHGE\'HIHQGDQWLQUHVSRQVHWRZULWWHQGLVFRYHU\PD\EHXVHG
E\0DDOWDVHYLGHQFHLQSUHWULDOPDWWHUVDQGWKHWULDORIWKLVFDVH







6(&21'$0(1'('$16:(572&2817(5&/$,0
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35$<(5
)RUWKH UHDVRQV VWDWHG DERYH 0DDOW SUD\V WKDW LWEH DZDUGHG MXGJPHQWDJDLQVW
'HIHQGDQWWKDWLWWDNHQRWKLQJE\LWVFRXQWHUFODLPVDQGWKDW0DDOWKDYHVXFKIXUWKHUUHOLHI
WRZKLFKLWLVHQWLWOHG
5HVSHFWIXOO\VXEPLWWHG

%\VJames Lanter

-DPHV/DQWHU
6WDWH%DU1R
-$0(6/$17(53&
1:DOQXW&UHHN6WH
0DQVILHOG7H[DV
 
 )$;
MLPODQWHU#ODQWHUODZFRP

3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\6WH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP

6DPXHO6$OOHQ
6WDWH%DU1R
-$&.621:$/.(5//3
:7ZRKLJ$YHQXH
6XLWH&
6DQ$QJHOR7H[DV
VDOOHQ#MZFRP

$77251(<6)253/$,17,))
0$$/7/3







6(&21'$0(1'('$16:(572&2817(5&/$,0
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&(57,),&$7(2)6(59,&(

,KHUHE\FHUWLI\WKDWDWUXHDQGFRUUHFWFRS\RIWKHIRUHJRLQJZDVVHUYHGWKURXJK
WKH&RXUW VHOHFWURQLFILOLQJVHUYLFHRQWKHGDWHRIILOLQJXSRQ

+229(56/29$&(.//3
0DWWKHZ$.RUQKDXVHU
6WDWH%DU1R
'\ODQ%5XVVHOO
6WDWH%DU1R
*DOOHULD7RZHU,,
:HVWKHLPHU6XLWH
+RXVWRQ7H[DV
7HOHSKRQH
)DFVLPLOH
NRUQKDXVHU#KRRYHUVORYDFHNFRP
UXVVHOO#KRRYHUVORYDFHNFRP

*266(77+$55,621
0,//,&$1 67,3$129,&3&
3DXO'6WLSDQRYLF
6WDWH%DU1R
6.RHQLJKHLP6WUHHW
6DQ$QJHOR7H[DV
7HOHSKRQH
)DFVLPLOH

VJames Lanter





6(&21'$0(1'('$16:(572&2817(5&/$,0
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6KLUOH\*UDKDP
'LVWULFW&OHUN
,ULRQ&RXQW\7H[DV

$VKOH\0DVWHUV

1R











0$$/7/3


3ODLQWLII



YV 


6(48,7853(50,$1//&

'HIHQGDQW






,17+(',675,&7&2857

,5,21&2817<7(;$6



67-8',&,$/',675,&7


7+,5'$0(1'('$16:(572&2817(5&/$,06

3ODLQWLII0DDOW/3 ³0DDOW´ ILOHVWKLV7KLUG$PHQGHG$QVZHUWR&RXQWHUFODLPV

DQGVKRZVWKH&RXUW
,
*(1(5$/'(1,$/
0DDOWHQWHUVDJHQHUDOGHQLDORIWKHDOOHJDWLRQVDQGFODLPVDVVHUWHGDJDLQVWLWLQ
'HIHQGDQW¶V7KLUG$PHQGHG&RXQWHUFODLPV
,,
$)),50$7,9('()(16(6


3ULRU%UHDFK7KH'HIHQGDQWEUHDFKHGWKH7HUPLQDO6HUYLFHV$JUHHPHQW ³76$´ 
DW LVVXH ILUVW WKXV H[FXVLQJ DQ\ IXUWKHU SHUIRUPDQFH RU VXEVHTXHQW EUHDFK E\
0DDOW



&RQWUDFW 3UHFOXGHV &ODLP RI 3URPLVVRU\ (VWRSSHO  'HIHQGDQW V FODLPV IDLO
EHFDXVH'HIHQGDQWFRPSODLQVDERXWDPDWWHUWKDWLQYROYHGDWUDQVDFWLRQJRYHUQHG
E\WKHWHUPVRIDQH[SUHVVFRQWUDFW



6WDWXWHRI)UDXGV'HIHQGDQW¶VFODLPVDUHEDUUHGE\WKHVWDWXWHRIIUDXGV

7+,5'$0(1'('$16:(572&2817(5&/$,0
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)DLOXUHWR0LWLJDWH'HIHQGDQW VFODLPVIDLOLQZKROHRULQSDUWEHFDXVHLWIDLOHGWR
UHDVRQDEO\PLWLJDWHLWVGDPDJHV



'HIHQGDQW¶V5HVSRQVLELOLW\IRULWV$OOHJHG'DPDJHV7KHDFWVDQGRPLVVLRQV
RIWKH'HIHQGDQWFDXVHGRUFRQWULEXWHGWRWKHGDPDJHVLWDOOHJHV0DDOWLVHQWLWOHG
WR D GHWHUPLQDWLRQ RI WKH SURSRUWLRQDWH UHVSRQVLELOLW\ RI WKH SDUWLHV SXUVXDQW WR
7H[DV&LYLO3UDFWLFH 5HPHGLHV&RGH&KDSWHU



&RQWULEXWRU\1HJOLJHQFH'HIHQGDQWZDVQHJOLJHQWDQGLWVRZQQHJOLJHQFHZDV
WKHSUR[LPDWHFDXVHRIWKHGDPDJHVLWDOOHJHV



&RQGLWLRQV 3UHFHGHQW KDYH QRW EHHQ 6DWLVILHG  &RQGLWLRQV SUHFHGHQW WR
'HIHQGDQW¶VULJKWWRDVVHUWRUUHFRYHUIRUEUHDFKRIFRQWUDFWKDYHQRWRFFXUUHGRU
EHHQ VDWLVILHG LQ WKDW 6HTXLWXU GLG QRW SURYLGH 0DDOW ZLWK QRWLFH RI DQ\ FODLP RI
EUHDFKDQGRSSRUWXQLW\WRFXUHDVUHTXLUHGE\6HFWLRQRIWKH76$



/DFN RI -XVWLILDEOH 5HOLDQFH DQG 'LVFODLPHU  :LWK UHVSHFW WR 'HIHQGDQW¶V
QHJOLJHQW PLVUHSUHVHQWDWLRQ DQG IUDXGXOHQW LQGXFHPHQW FODLPV DQG ZLWKRXW
DGPLWWLQJDQ\RIWKHDOOHJDWLRQVPDGHE\'HIHQGDQW'HIHQGDQW¶VUHOLDQFHRQDQ\
DOOHJHG PLVUHSUHVHQWDWLRQ ZDV QRW MXVWLILHG RU UHDVRQDEOH DQG 'HIHQGDQW
GLVFODLPHGDQ\UHOLDQFHRQVXFKDOOHJHGPLVUHSUHVHQWDWLRQV
,,,
58/(127,&(
0DDOWJLYHVQRWLFHSXUVXDQWWR5XOHRIWKH7H[DV5XOHVRI&LYLO3URFHGXUH

WKDWDQ\GRFXPHQWVSURGXFHGE\'HIHQGDQWLQUHVSRQVHWRZULWWHQGLVFRYHU\PD\EHXVHG
E\0DDOWDVHYLGHQFHLQSUHWULDOPDWWHUVDQGWKHWULDORIWKLVFDVH
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35$<(5
)RUWKH UHDVRQV VWDWHG DERYH 0DDOW SUD\V WKDW LWEH DZDUGHG MXGJPHQWDJDLQVW
'HIHQGDQWWKDWLWWDNHQRWKLQJE\LWVFRXQWHUFODLPVDQGWKDW0DDOWKDYHVXFKIXUWKHUUHOLHI
WRZKLFKLWLVHQWLWOHG
5HVSHFWIXOO\VXEPLWWHG

%\VJames Lanter

-DPHV/DQWHU
6WDWH%DU1R
-$0(6/$17(53&
1:DOQXW&UHHN6WH
0DQVILHOG7H[DV
 
 )$;
MLPODQWHU#ODQWHUODZFRP

3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\6WH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP

6DPXHO6$OOHQ
6WDWH%DU1R
-$&.621:$/.(5//3
:7ZRKLJ$YHQXH
6XLWH&
6DQ$QJHOR7H[DV
VDOOHQ#MZFRP

$77251(<6)253/$,17,))
0$$/7/3
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&(57,),&$7(2)6(59,&(

,KHUHE\FHUWLI\WKDWDWUXHDQGFRUUHFWFRS\RIWKHIRUHJRLQJZDVVHUYHGWKURXJK
WKH&RXUW VHOHFWURQLFILOLQJVHUYLFHRQWKHGDWHRIILOLQJXSRQ

+229(56/29$&(.//3
0DWWKHZ$.RUQKDXVHU
6WDWH%DU1R
'\ODQ%5XVVHOO
6WDWH%DU1R
*DOOHULD7RZHU,,
:HVWKHLPHU6XLWH
+RXVWRQ7H[DV
7HOHSKRQH
)DFVLPLOH
NRUQKDXVHU#KRRYHUVORYDFHNFRP
UXVVHOO#KRRYHUVORYDFHNFRP

*266(77+$55,621
0,//,&$1 67,3$129,&3&
3DXO'6WLSDQRYLF
6WDWH%DU1R
6.RHQLJKHLP6WUHHW
6DQ$QJHOR7H[DV
7HOHSKRQH
)DFVLPLOH

VJames Lanter
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6KLUOH\*UDKDP
'LVWULFW&OHUN
,ULRQ&RXQW\7H[DV

$VKOH\0DVWHUV
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7KLUG3DUW\'HIHQGDQW
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,17+(',675,&7&2857
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67-8',&,$/',675,&7
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3ODLQWLII0DDOW/3 0DDOW DQG7KLUG3DUW\'HIHQGDQW9LVWD3URSSDQWVDQG/RJLVWLFV
,QF 93/  PRYH IRU SDUWLDO VXPPDU\ MXGJPHQW RQ L  'HIHQGDQW V EUHDFK RI FRQWUDFW
FRXQWHUFODLPDQGDIILUPDWLYHGHIHQVHRIIDLOXUHRIDFRQGLWLRQSUHFHGHQWJURXQGHGRQWKHDOOHJDWLRQ
WKDW 0DDOW IDLOHG WR SURFXUH UHTXLUHG HQYLURQPHQWDO LQVXUDQFH DQG LL  'HIHQGDQW V DIILUPDWLYH
GHIHQVHWKDWWKHPLQLPXPSD\PHQWREOLJDWLRQFRQWDLQHGLQWKH7KURXJKSXWRU3D\SURYLVLRQLV
XQFRQVFLRQDEOH DQ XQODZIXO DQG XQHQIRUFHDEOH SHQDOW\ RU DQ LPSURSHU OLTXLGDWHG GDPDJHV
SURYLVLRQSXUVXDQWWR5XOHDDQGD L RIWKH7H[DV5XOHVRI&LYLO3URFHGXUHDVIROORZV
,1752'8&7,21
0DDOW RZQV DQG RSHUDWHV D UDLO WUDQVORDGLQJ IDFLOLW\ WKDW VHUYHV WKH HQHUJ\ LQGXVWU\ LQ
%DUQKDUW7H[DV WKH%DUQKDUW)DFLOLW\ ,Q6HTXLWXUDSSURDFKHG0DDOWIRUWKHSXUSRVHRI
HQWHULQJLQWRDWUDQVORDGLQJDJUHHPHQWWRWUDQVORDG6HTXLWXU VFUXGHRLORQWRUDLOFDUVIRUVKLSPHQW

Removal Appendix 0393

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 394 of 862

WRWKH*XOI&RDVW6HTXLWXU VSXUSRVHZDVWRWDNHDGYDQWDJHRIWKHFUXGHRLOSULFHVSUHDGEHWZHHQ
WKH0LGODQGPDUNHWDQGWKH*XOI&RDVWPDUNHW2QRUDERXW-XQH0DDOWDQG6HTXLWXU
HQWHUHGLQWRDOHWWHURILQWHQWDQGXOWLPDWHO\D7HUPLQDO6HUYLFHV$JUHHPHQW WKH76$ SXUVXDQW
WRZKLFK0DDOWJDYH6HTXLWXUWKHH[FOXVLYHULJKWWRXVHWKH%DUQKDUW)DFLOLW\DQGDULJKWRIILUVW
UHIXVDOLQWKHHYHQWRIDVDOHDQGREOLJDWHG0DDOWWRH[FOXVLYHO\WUDQVORDG6HTXLWXU VFUXGHRLODWD
SULFHRISHUEDUUHO 7KH&RQWUDFW UHTXLUHG6HTXLWXUWR WKURXJKSXWDPLQLPXP RI
EDUUHOVSHUGD\WKURXJKWKH%DUQKDUW)DFLOLW\RUSD\0DDOWDPLQLPXPIHHHTXDOWRSHU
GD\6HTXLWXUQHYHUWKURXJKSXWDQ\FUXGHRLOWKURXJKWKH%DUQKDUW)DFLOLW\DQGQHYHUSDLG0DDOW
WKHPLQLPXPIHHUHTXLUHGE\WKH&RQWUDFW
0DDOWVXHG6HTXLWXUIRUEUHDFKRIWKH&RQWUDFW6HTXLWXUEUHDFKHGWKHFRQWUDFWE\IDLOLQJ
WR WKURXJKSXW WKH FUXGH RLO QHHGHG WR PHHW WKH PLQLPXP GDLO\ YROXPH REOLJDWLRQ XQGHU WKH
&RQWUDFWDQGE\IDLOLQJWRSD\WKHPLQLPXPIHHWR0DDOW,QVWHDG6HTXLWXUFODLPHGWKDWUDLOFDUV
DQG UDLO VHUYLFH ZHUH FRPSOHWHO\ XQDYDLODEOH DW DQ\ SULFH DW WKH %DUQKDUW )DFLOLW\ DQG WKDW
FRQVWLWXWHGDIRUFHPDMHXUHHYHQWXQGHUWKH&RQWUDFW
,QUHVSRQVHWRWKLVVXLW6HTXLWXUSOHDGLQWKHPRVWJHQHUDOWHUPVWKDW0DDOWEUHDFKHGWKH
76$DQGWKDWLWVEUHDFKFDXVHG6HTXLWXUGDPDJHV6HH6HTXLWXU V7KLUG$PHQGHG&RXQWHUFODLPV
DQG 6HFRQG $PHQGHG 7KLUG3DUW\ &ODLPV ILOHG $SULO   DW   6HTXLWXU V
&RXQWHUFODLPV   (OVHZKHUH LQ LWV SOHDGLQJ 6HTXLWXU FODLPV WKDW D  0DDOW GLG QRW SURYLGH
SROOXWLRQOLDELOLW\SROLF\DVUHTXLUHGE\WKH76$DQG E WKDW0DDOWGLGQRWLPPHGLDWHO\DOORZ
6HTXLWXUWRUHWULHYHHTXLSPHQWIURP0DDOW VSURSHUW\DOWKRXJKLWGLGUHWULHYHLWVHTXLSPHQWVKRUWO\
DIWHULWVUHTXHVW6HTXLWXUDOVRUHOLHVRQLWVEUHDFKRIFRQWUDFWFODLPDVDQDIILUPDWLYHGHIHQVH6HH
'HIHQGDQW¶V 2ULJLQDO $QVZHU 9HULILHG 'HQLDO DQG $IILUPDWLYH 'HIHQVHV WR 3ODLQWLII¶V 6HFRQG
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$PHQGHG3HWLWLRQILOHGRQ$SULODWDQG7KRVHDUHWKHRQO\WZRFODLPVWKDWFRXOG
SRVVLEO\IRUPDEDVLVIRU6HTXLWXU VEUHDFKRIFRQWUDFWFODLP$VVKRZQE\WKLVPRWLRQQHLWKHU
FODLPKDVPHULWDQG6HTXLWXU VEUHDFKRIFRQWUDFWVKRXOGEHGLVPLVVHG
6HTXLWXUDOVRVHHNVDGHFODUDWRU\MXGJPHQWWKDWWKHPLQLPXPIHHUHTXLUHGE\WKH76$LVD
SHQDOW\LVXQFRQVFLRQDEOHDQGYLRODWHVSXEOLFSROLF\6LQFHWKHODZLVVHWWOHGWKDWDPLQLPXPIHH
SURYLVLRQVXFKDVWKDWLQFOXGHGLQWKH76$DQGWKRVHKLVWRULFDOO\XVHGLQRLODQGJDVLQGXVWU\WDNH
RUSD\W\SHFRQWUDFWVLVPHUHO\DPHDQVRISHUIRUPDQFHDQGQRWDOLTXLGDWHGGDPDJHVSURYLVLRQLW
GRHVQRWFUHDWHDSHQDOW\LVQRWXQFRQVFLRQDEOHDQGLVQRWDJDLQVWSXEOLFSROLF\DVDPDWWHURIODZ
6800$5<-8'*0(17(9,'(1&(
0DDOWDQG93/VXSSRUWWKLVPRWLRQZLWKWKHIROORZLQJHYLGHQFHWKDWLVDWWDFKHGKHUHWRDQG
LQFRUSRUDWHGIRUDOOSXUSRVHV
([KLELW

([FHUSWVIURPWKH'HSRVLWLRQRI%UDGHQ0HUULOO 0HUULOO'HSR 0HUULOO
LV6HTXLWXU V9LFH3UHVLGHQWDQG&KLHI)LQDQFLDO2IILFHUͳ

([KLELW

([FHUSWVIURPWKH'HSRVLWLRQRI0LNH9DQ'HQ%ROG 9DQ'HQ%ROG
'HSR 9DQ'HQ%ROGLV6HTXLWXU VIRXQGLQJSDUWQHU3UHVLGHQWDQG
&KLHI2SHUDWLRQV2IILFHUʹ

([KLELW

'HFODUDWLRQRI%ULDQ+HFKW

([KLELW

'HFODUDWLRQRI0DWW0RUULV

([KLELW

7HUPLQDO6HUYLFHV$JUHHPHQW 'HSRVLWLRQ([ 

([KLELW

/HWWHURI,QWHQWGDWHG-XQH 'HSRVLWLRQ([ 




0HUULOO'HSRSS



9DQ'HQ%ROG'HSRSS±
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$5*80(17$1'$87+25,7,(6
,

0DDOWGLGQRWEUHDFKWKH76$



,QRUGHUWRSUHYDLORQLWVEUHDFKRIFRQWUDFWFODLPDQGDIILUPDWLYHGHIHQVH6HTXLWXUPXVW

SURYHWKDW0DDOWPDWHULDOO\EUHDFKHGWKH76$DQGWKDWWKHEUHDFKFDXVHG6HTXLWXULQMXU\DPRQJ
RWKHUWKLQJV6Q\GHUY(DQHV,QGHSHQGHQW6FKRRO'LVW6:G 7H[$SS$XVWLQ
ZULWGHQLHG 7KHVXPPDU\MXGJPHQWHYLGHQFHFRQFOXVLYHO\HVWDEOLVKHVWKDW0DDOWGLGQRW
EUHDFKWKH76$
0DDOWDQG6HTXLWXUHQWHUHGLQWRWKH7HUPLQDO6HUYLFHV$JUHHPHQWDWWDFKHGDV([KLELW
WKH&RQWUDFW RQ$XJXVW6HH6HTXLWXU V&RXQWHUFODLPVDWț
,QLWVSOHDGLQJV6HTXLWXUFODLPVWKDW D 0DDOWGLGQRWSURYLGHSROOXWLRQOLDELOLW\SROLF\DV
UHTXLUHGE\WKH76$DQG E WKDW0DDOWGLGQRWLPPHGLDWHO\DOORZ6HTXLWXUWRUHWULHYHHTXLSPHQW
IURP0DDOW VSURSHUW\DOWKRXJKLWGLGUHWULHYHLWVHTXLSPHQWVKRUWO\DIWHULWVUHTXHVW6HH6HTXLWXU V
&RXQWHUFODLPVDWDQG1RRWKHUIDFWXDOEDVLVIRU6HTXLWXU VEUHDFKRIFRQWUDFWFODLPKDV
EHHQSOHDGRUGLVFORVHG
&RQWUDU\WR6HTXLWXU VFRQWHQWLRQUHJDUGLQJWKHSROOXWLRQOLDELOLW\SROLF\0DDOWSURFXUHG
WKHQHFHVVDU\LQVXUDQFHDQGSURYLGHG6HTXLWXUZLWKDFRS\RIWKHFHUWLILFDWHRILQVXUDQFHUHIOHFWLQJ
WKDW FRYHUDJH  7KH LQVXUDQFH LQIRUPDWLRQ ZDV VXEPLWWHG WR 6HTXLWXU WKURXJK ,61HWZRUOG DV
UHTXLUHGE\6HTXLWXU:KLOHWKH76$UHTXLUHGPLOOLRQRISROOXWLRQOLDELOLW\FRYHUDJH0DDOW
DFWXDOO\KDGPLOOLRQRISROOXWLRQOLDELOLW\FRYHUDJHLQSODFHWKURXJKFRYHUDJHVRIPLOOLRQ
LQSULPDU\FRYHUDJHDQGPLOOLRQLQH[FHVVFRYHUDJH7KHUHSRUWLVVXHGE\,61HWZRUOGVKRZHG
WKHFRYHUDJHVDV$FFHSWHG0RUHRYHU6HTXLWXUQHYHUSURYLGHG0DDOWZLWKQRWLFHRIDQ\FODLPHG
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GHILFLHQF\LQFRPSO\LQJZLWKWKHLQVXUDQFHUHTXLUHPHQWV8QGHU6HFWLRQWKH76$6HTXLWXU
KDGDQREOLJDWLRQWRSURYLGH0DDOWZLWKGD\V ZULWWHQQRWLFHDQGRSSRUWXQLW\WRFXUHIRUDQ\
FODLPHGGHIDXOW1RVXFKQRWLFHZDVHYHUJLYHQWR0DDOWE\6HTXLWXU
$IWHU6HTXLWXUDWWHPSWHGWRWHUPLQDWHWKH&RQWUDFWGXHWRWKHSXUSRUWHGIRUFHPDMHXUHDQG
DIWHU0DDOWILOHGWKLVODZVXLW6HTXLWXUGHPDQGHGWKDWLWEHDOORZHGWRUHFRYHULWVHTXLSPHQWDQG
IDFLOLWLHVLQVWDOOHGDWWKH%DUQKDUWIDFLOLW\IRUWKHWUDQVORDGLQJ7KHHTXLSPHQWKDGEHHQPRYHG
IURP %DUQKDUW WR 0DDOW V %LJ /DNH WUDQVORDG IDFLOLW\ ZKHUH LW FRXOG EH PDLQWDLQHG VHFXUHO\
$OWKRXJK0DDOWLQLWLDOO\REMHFWWRUHWXUQLQJWKHHTXLSPHQWJLYHQ6HTXLWXU VGHEWWR0DDOWWKDWLV
WKHVXEMHFWRIWKLVODZVXLW0DDOWDOORZHG6HTXLWXUWRSLFNXSWKHHTXLSPHQW%\LWVRZQDGPLVVLRQ
6HTXLWXUKDVQRWVXIIHUHGDQ\ILQDQFLDOORVVDVDUHVXOWRIWKHHTXLSPHQWEHLQJLQ0DDOW VSRVVHVVLRQ
IRUWKDWVKRUWSHULRGRIWLPH
$
D

7KHSROOXWLRQLQVXUDQFHFRYHUDJHFODLP
The required coverage was obtained.6HTXLWXUFODLPVWKDW0DDOWGLGQRWSURFXUH

DQGPDLQWDLQSROOXWLRQOLDELOLW\ LQVXUDQFHFRYHUDJHRIDW OHDVW PLOOLRQDW LWVRZQH[SHQVHDV
UHTXLUHGE\VHFWLRQRIWKH76$7KDWFODLPLVQRWWUXHDV0DDOWKDGLQSODFHIRUWKHSROLF\
\HDU-XQHWKURXJK-XQHSROOXWLRQOHJDOOLDELOLW\FRYHUDJHLQWKHSULPDU\DPRXQWRI
DQGH[FHVVFRYHUDJHRIDWOHDVW7KHLQVXUDQFHFRYHUHGERWKSROOXWLRQ
HYHQWVWKDWPLJKWRFFXURQ0DDOWRZQHGRURSHUDWHGORFDWLRQV SROOXWLRQOHJDOOLDELOLW\FRYHUDJH 
DQGHYHQWVWKDWPLJKWRFFXURQQRQRZQHGSURSHUW\ FRQWUDFWRUVSROOXWLRQOLDELOLW\FRYHUDJH 
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$V HYLGHQFHG E\ WKH 'HFODUDWLRQ RI %ULDQ +HFKW D FHUWLILFDWH RI LQVXUDQFH UHIOHFWLQJ
LQVXUDQFHFRYHUDJHRYHUDQGDERYHWKHUHTXLUHGFRYHUDJHZDVREWDLQHGIURP0DDOW VLQVXUHU7KH
FHUWLILFDWH ZDV XSORDGHG E\ 0DDOW IRU VXEPLVVLRQ WR 6HTXLWXU WKURXJK WKH ,61HWZRUOG V\VWHP
XWLOL]HGE\6HTXLWXU7KHFRYHUDJHZDVDSSURYHGWKURXJKWKH,61HWZRUOGV\VWHPRQ1RYHPEHU
DGDWHEHIRUH6HTXLWXUSXWWKH%DUQKDUW)DFLOLW\LQVHUYLFH
E

Sequitur did not give Maalt notice of a claimed default or breach and an

opportunity to cure.6HFWLRQRIWKH76$VSHFLILFDOO\UHTXLUHG6HTXLWXUWRJLYH0DDOWQRWLFHRI
DQ\DOOHJHGGHIDXOWRUEUHDFKRIWKH76$DQGDQRSSRUWXQLW\WRFXUHEHIRUH6HTXLWXUFRXOGSXUVXH
DQ\UHPHG\IRUGHIDXOW6HTXLWXUGLGQRWVHQG0DDOWDQ\QRWLFHWKDWDUHTXLUHGLQVXUDQFHSROLF\
ZDVLQQRWSODFHRUJLYLQJ0DDOWWKHRSSRUWXQLW\WRFXUH7KHUHIRUHXQGHU6HFWLRQ6HTXLWXU
FDQQRWDVVHUWDFODLPWKDW0DDOWPDWHULDOO\GHIDXOWHGRUEUHDFKHGWKHDJUHHPHQW
F

There is no evidence that Sequitur was injured by any failure of Maalt to procure

insurance.$VVXPLQJWKDW0DDOWGLGQRWKDYHWKHUHTXLUHGLQVXUDQFHLQSODFHWKHUHLVQRHYLGHQFH
WKDW6HTXLWXUVXIIHUHGDQ\GDPDJHVDVDUHVXOW
%

7KHUHWXUQRIWKHHTXLSPHQW7RHVWDEOLVKDFODLPIRUEUHDFKEDVHGRQ0DDOW V

IDLOXUHWRUHOLQTXLVKWKHHTXLSPHQWIRUDVKRUWWLPH6HTXLWXUPXVWSURYHWKDWLWVXIIHUHGILQDQFLDO
LQMXU\IURPWKDWDFWLRQ0F$OOHQ+RVSLWDOV/3Y/RSH]LG$VVXPLQJ6HTXLWXU VEUHDFKRI




6HH'HFODUDWLRQRI%ULDQ+HFKW([KLELW$



,61HWZRUOGLVDFRQWUDFWRUPDQDJHPHQWVHUYLFH7KHVHUYLFHFROOHFWVLQIRUPDWLRQIURPFRQWUDFWRUV
DQG VXSSOLHUV EDVHG RQ ,61HWZRUOG V FOLHQW LQ WKLV FDVH 6HTXLWXU  UHTXLUHPHQWV DQG WKHQ UHYLHZV DQG
YHULILHV WKDW WKH FRQWUDFWRU RU VXSSOLHU PHHWV WKH FOLHQW V UHTXLUHPHQWV  6HH
KWWSVZZZLVQHWZRUOGFRPHQFRQWUDFWRUPDQDJHPHQWVROXWLRQ


6HHDOVRWKH'HFODUDWLRQRI0DWW0RUULV



0HUULOO'HSRSSDQG
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FRQWUDFWFODLPJURZVRXWRIDQDOOHJHGKROGLQJRILWVWUDQVORDGHTXLSPHQWIRUDSHULRGRIRQHPRQWK
LWKDVVXIIHUHGQRGDPDJH6HTXLWXU VSUHVLGHQWWHVWLILHGWKDW6HTXLWXUGLGQRWILQGDQ\GDPDJHWR
WKHSURSHUW\DIWHU0DDOWUHWXUQHGLW+HIXUWKHUWHVWLILHGWKDW6HTXLWXUGLGQRWORVHDQ\EXVLQHVV
RSSRUWXQLWLHVEHFDXVHWKHSURSHUW\ZDVKHOGE\0DDOWIRUWKHRQHPRQWKSHULRGͺ6HTXLWXU VYLFH
SUHVLGHQWWHVWLILHGWKDWKHZDVQRW DZDUHRIDQ\RQHLQWHUHVWHGLQSXUFKDVLQJWKHHTXLSPHQWDQG
6HTXLWXUGLGQRWKDYHDQ\RWKHUSODFHLWFRXOGEHXVHGLWEHIRUHLWZDVSLFNHGLWXSIURP0DDOW 
6HTXLWXUSUHYLRXVO\DOOHJHGDFRQYHUVDWLRQFODLPEDVHGRQWKHVDPHIDFWVEXWQRQVXLWHGWKDWFODLP
DIWHU0DDOWVRXJKWVXPPDU\MXGJPHQWRQLWEHFDXVH6HTXLWXUVXIIHUHGQRGDPDJHV
,,

7KH SD\ RSWLRQ RI WKH WKURXJKSXWRUSD\ FODXVH LQ WKH 76$ LV DQ DOWHUQDWH
SHUIRUPDQFHWHUPDQGLVQRWDOLTXLGDWHGGDPDJHVFODXVHDSHQDOW\XQFRQVFLRQDEOH
RUDJDLQVWSXEOLFSROLF\
7KH76$UHTXLUHG6HTXLWXUWRGHOLYHUDPLQLPXPYROXPHRIFUXGHWRWKH%DUQKDUW)DFLOLW\

IRUWUDQVORDGLQJ WKH7KURXJKSXW RUHOVHSD\DUHTXLUHGVKRUWIDOOSD\PHQW WKH³0LQLPXP)HH´ 
$NLQ WR D WDNHRUSD\ SURYLVLRQ LQ D FRQWUDFW ZKHUH D PLQHUDO RZQHU SURYLGHV DQ H[FOXVLYH
GHGLFDWLRQRIUHVHUYHVIRUDSHULRGRIWLPH0DDOWSURYLGHGDQH[FOXVLYHGHGLFDWLRQRILWV%DUQKDUW
)DFLOLW\WR6HTXLWXU¶VXVHLQUHWXUQIRUWKHWKURXJKSXWRUSD\REOLJDWLRQ7KHSURYLVLRQSURYLGHV
6HTXLWXUZLWKWZRDOWHUQDWLYHRSWLRQVRISHUIRUPDQFH L SURYLGHWKHFUXGHIRUWKURXJKSXWRU LL 
SD\WKH0LQLPXP)HH




9DQ'HQ%ROG'HSRDW±

,G

0HUULOO'HSRDW±
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7KH76$SURYLVLRQWKDWHVWDEOLVKHG6HTXLWXU VWKURXJKSXWRUSD\REOLJDWLRQLV


6HTXLWXU DUJXHV WKDW WKH 6KRUWDOO 3D\PHQW LH WKH SD\ RSWLRQ RI WKH WKURXJKSXWRUSD\
REOLJDWLRQ LVXQFRQVFLRQDEOHDQXQODZIXODQGXQHQIRUFHDEOHSHQDOW\RUDQLPSURSHUOLTXLGDWHG
GDPDJHVSURYLVLRQ6HTXLWXU¶VDUJXPHQWIDLOVXQGHU7H[DVODZ
6HTXLWXU VDUJXPHQWPLVFRQVWUXHVWKHQDWXUHRIWKHWKURXJKSXWRUSD\SURYLVLRQ7KDWLV
LQUHWXUQIRU0DDOWSURYLGLQJH[FOXVLYHXVHRILWVWUDQVORDGIDFLOLW\6HTXLWXUDJUHHGWRWKURXJKSXW
DPLQLPXPDPRXQWRIFUXGHRUDOWHUQDWLYHO\SD\WKHWUDQVORDGIHHIRUWKDWPLQLPXPDPRXQWRI
FUXGH  7KLV WKURXJKSXWRUSD\ WHUP LV QRW D GDPDJH SURYLVLRQ OLTXLGDWHG RU RWKHUZLVH  EXW LV
LQVWHDG DQ DOWHUQDWLYH IRU KRZ 6HTXLWXU PD\ SHUIRUP WKH FRQWUDFW  6HH 8QLYHUDO 5HV &RUS Y
3DQKDQGOH(3LSH/LQH &R)GQ WK&LU  7KHWDNHRUSD\ FODXVHLV D
SURPLVH LQ WKH $JUHHPHQW QRW D PHDVXUH RI GDPDJHV DIWHU D EUHDFK WKHUHIRUH LW LV QRW
XQHQIRUFHDEOH DV D SHQDOW\ XQGHU 7H[ %XV  &RP &RGH $QQ   D  9HUQRQ   RU
XQUHDVRQDEOHOLTXLGDWHGGDPDJHVSURYLVLRQ´ 3UHQDOWD&RUSY&RORUDGR,QWHUVWDWH*DV&R
)G WK&LU  GLVFXVVHGEHORZ :RUOG)XHO6HUYLFHV,QFY-RKQ(5HW]QHU2LO
&RPSDQ\)6XSSG 6')OD  %UHDFKRIDWDNHRUSD\DJUHHPHQWHQWLWOHV
WKHQRQEUHDFKLQJSDUW\WRSD\PHQWVLWZRXOGKDYHUHFHLYHGXQGHUWKHFRQWUDFWZLWKQRGXW\WR
PLWLJDWHGDPDJHV %HQVRQ0LQHUDO*US,QFY11DW*DV&R86'LVW/(;,6
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DW  '.DQ  KROGLQJWKDWWDNHRUSD\ LV QRW DOLTXLGDWHGGDPDJHV SURYLVLRQ EXW LVD
SURYLVLRQ RI DOWHUQDWH SHUIRUPDQFH WKDW FRXOG QRW EH FRQVLGHUHG D GDPDJH SHQDOW\ XQGHU 8&&
 &ROR,QWHUVWDWH*DV&RY&KHPFR,QF3G &ROR  %HFDXVH
WKHDOWHUQDWLYHLVDSHUIRUPDQFHREOLJDWLRQLWLVGLVWLQJXLVKDEOHIURPWKHSD\PHQWSURYLVLRQVRI
DOLTXLGDWHGGDPDJHVUHPHG\ 6DELQH&RUSY21*:,QF)6XSS :'
2NOD   :KHWKHU RU QRW 21* ZLOO EH DEOH WR UHFRXSWDNHRUSD\SD\PHQWV LV
QRWPDWHULDO$QDVVXPSWLRQWKDW21*FDQQRWUHFRXSVXFKSD\PHQWVGRHVQRWUHQGHUWKHWDNHRU
SD\SURYLVLRQV RU WKH SD\PHQW REOLJDWLRQ XQGHU WKH FRQWUDFW D SHQDOW\ RU DOLTXLGDWHG
GDPDJHVSURYLVLRQ 
,Q3UHQDOWDY&RORUDGR,QWHUVWDWHWKH7HQWK&LUFXLWH[SODLQHGWKHGLVWLQFWLRQEHWZHHQD
GDPDJHSURYLVLRQDQGDSURYLVLRQSURYLGLQJIRUDOWHUQDWLYHSHUIRUPDQFH
&,*DUJXHVWKDWRIWKHFRQWUDFWVSURYLGHVIRUDOWHUQDWLYHSHUIRUPDQFHXQGHU
WKH FRQWUDFWV DQG DV VXFK FDQQRW EH D UHPHG\ IRU EUHDFK RI SHUIRUPDQFH &,*
IXUWKHU FRQWHQGV WKDW LI   LV LQWHUSUHWHG DV D UHPHG\ LW LV QHFHVVDULO\ DQ
XQHQIRUFHDEOHOLTXLGDWHGGDPDJHVRUSHQDOW\SURYLVLRQ
:H KDYH SUHYLRXVO\ UHFRJQL]HG LQ,QWHUQDWLRQDO 0LQHUDOV DQG &KHP &RUS Y
/ODQR,QF)G WK&LU FHUWGHQLHG86/
(G G   6 &W    WKDW D WDNHRUSD\ FRQWUDFW SURYLGHV IRU
SHUIRUPDQFHLQWKHDOWHUQDWLYH6LQFHWKLVLVD WDNHRUSD\ FRQWUDFWWKHEX\HUFDQ
SHUIRUP LQ HLWKHU RI WZR ZD\V ,W FDQ HLWKHU   WDNH WKH PLQLPXP SXUFKDVH
REOLJDWLRQRIQDWXUDOJDV DQGSD\ RU  SD\WKHPLQLPXPELOO%HFDXVHRQHRI
WKH DOWHUQDWLYH SHUIRUPDQFHV LQ D WDNHRUSD\ FRQWUDFW LV WKH SD\PHQW RI PRQH\
FRXUWV KDYH GLVWLQJXLVKHG WKH SD\ SURYLVLRQ IURP D OLTXLGDWHG GDPDJHV
SURYLVLRQ7KLVGLVWLQFWLRQLVSDUWLFXODUO\QHFHVVDU\EHFDXVHWKHSD\PHQWVPDGH
SXUVXDQWWRWKHWDNHRUSD\SURYLVLRQWKHSD\DOWHUQDWLYHRI&RQWUDFWVDQG
DUHQRWSD\PHQWVIRUWKHVDOHRIJDV
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3UHQDOWD)GDW LQWHUQDOFLWDWLRQVRPLWWHG 3UHQDOWDUHOLHGXSRQ&RUELQRQ&RQWUDFWV
ZKLFKOXFLGO\H[SODLQHG«WKHGLIIHUHQFHEHWZHHQDOWHUQDWLYHSHUIRUPDQFHDQGOLTXLGDWHG
GDPDJHV
,WLVHYLGHQWWKDWVRPHDOWHUQDWLYHFRQWUDFWVJLYLQJWKHSRZHURIFKRLFHEHWZHHQWKH
DOWHUQDWLYHVWRWKHSURPLVRUFDQHDVLO\EHFRQIXVHGZLWKFRQWUDFWVWKDWSURYLGHIRU
WKH SD\PHQW RI OLTXLGDWHG GDPDJHV LQ FDVH RI EUHDFK SURYLGHG WKDW RQH RI WKH
DOWHUQDWLYHVLVWKHSD\PHQWRIDVXPRIPRQH\,IXSRQDSURSHULQWHUSUHWDWLRQ
RIWKHFRQWUDFWLWLVIRXQGWKDWWKHSDUWLHVKDYHDJUHHGWKDWHLWKHURQHRIWKHWZR
DOWHUQDWLYH SHUIRUPDQFHV LV WR EH JLYHQ E\ WKH SURPLVRU DQG UHFHLYHG E\ WKH
SURPLVHH DV WKH DJUHHG H[FKDQJH DQG HTXLYDOHQWIRU WKH UHWXUQ SHUIRUPDQFH
UHQGHUHGE\WKHSURPLVHHWKHFRQWUDFW LV DWUXH DOWHUQDWLYH FRQWUDFW 7KLVLV WUXH
HYHQWKRXJKRQHRIWKHDOWHUQDWLYHSHUIRUPDQFHVLVWKHSD\PHQWRIDOLTXLGDWHGVXP
RIPRQH\WKDWIDFWGRHVQRWPDNHWKHFRQWUDFWRQHIRUWKHUHQGHULQJRIDVLQJOH
SHUIRUPDQFHZLWKDSURYLVLRQIRUOLTXLGDWHGGDPDJHVLQFDVHRIEUHDFK
,GDW
7KLVFDVHODZKROGLQJWKDWDWDNHRUSD\FODXVHLVDFRQWUDFWIRUDOWHUQDWLYHSHUIRUPDQFH
DSSOLHVHTXDOO\WRRWKHUDOWHUQDWLYHSHUIRUPDQFHFODXVHVVXFKDVWKHWKURXJKSXWRUSD\FODXVHDW
LVVXH KHUH  6HH HJ 8QLWHG 6WDWH Y 3DQKDQGOH (DVWHUQ &RUS  )6XSS ' 'HO  
HQIRUFLQJVKLSRUSD\SURYLVLRQZKHUHGHIHQGDQWDJUHHGWRVKLSDPLQLPXPDPRXQWRI/1*RU
SD\FRVWVRIVKLSSLQJWKDWDPRXQWGHVSLWHFODLPVRIHFRQRPLFKDUGVKLSFDXVLQJDIRUFHPDMHXUH 
'HVWHF(QHUJ\,QFY6RXWKHUQ&DOLIRUQLD*DV&RPSDQ\)6XSSG 6'7H[ 
WUDQVSRUWRUSD\FODXVHIRUWKHWUDQVPLVVLRQRIQDWXUDOJDV /DNH&KDUOHV+DUERU 7HUPLQDO
'LVW Y ,)* 3RUW +ROGLQJV //&  86 'LVW /(;,6   :' /D   FRXUW
HQIRUFHGSD\RSWLRQIRUWKURXJKSXWRUSD\DJUHHPHQWDIWHUWKHUHZDVQRWKURXJKSXWRIPDWHULDOV
WKURXJKWKH3RUW 
7KLVLVQRWDVLWXDWLRQLQZKLFK6HTXLWXUUHFHLYHGQRWKLQJIRUWKHSURPLVHWRSD\6HTXLWXU
UHFHLYHG VRPHWKLQJ RI JUHDW YDOXH WR LW ± WKH H[FOXVLYH GHGLFDWLRQ RI WKH %DUQKDUW )DFLOLW\ WR
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6HTXLWXUIRULWVXVHLQVKLSSLQJFUXGHE\UDLOVRWKDWLWFRXOGFDSWXUHWKHDUELWUDJHRSSRUWXQLW\IRU
LWVHOIDQGWRWKHH[FOXVLRQRIDOORWKHUVDQGWKHULJKWRIILUVWUHIXVDOLQWKHHYHQWRIDVDOH6HTXLWXU
VRXJKWDQGREWDLQHGWKHH[FOXVLYHULJKWWRFRQWUROWKHWUDFNVDWWKH%DUQKDUW)DFLOLW\GXULQJWKH
WHUPRIWKH76$0DDOWJDYHXSVRPHWKLQJRIVLJQLILFDQWYDOXHLQH[FKDQJHIRU6HTXLWXU¶VSURPLVH
WRSD\WKH0LQLPXP)HH±DOORWKHURSSRUWXQLWLHVWRXVHWKH%DUQKDUW)DFLOLW\GXULQJWKHWHUPRI
WKH76$
$VDPDWWHURIODZ$UWLFOHRIWKH76$ WKHWKURXJKSXWRUSD\WHUP LVQRWDOLTXLGDWHG
GDPDJHVSURYLVLRQLVQRWDSHQDOW\RUXQFRQVFLRQDEOHDQGGRHVQRWYLRODWHSXEOLFSROLF\,WLVDQ
HQIRUFHDEOHWHUPRIDOWHUQDWHSHUIRUPDQFH
35$<(5
:+(5()25( 3ODLQWLII 0DDOW /3 DQG 7KLUG 3DUW\ 'HIHQGDQW 9LVWD 3URSSDQWV DQG
/RJLVWLFV,QFSUD\WKDWWKLVPRWLRQIRUSDUWLDOVXPPDU\MXGJPHQWEHJUDQWHGDQGWKDWWKH&RXUW
DZDUGDOORWKHUUHOLHIWRZKLFKWKH\DUHHQWLWOHG
5HVSHFWIXOO\VXEPLWWHG


%\V-DPHV/DQWHU

-DPHV/DQWHU
6WDWH%DU1R
-$0(6/$17(53&
1:DOQXW&UHHN6WH
0DQVILHOG7H[DV
 
 )$;
MLPODQWHU#ODQWHUODZFRP





0HUULOO'HSRSS
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3DXO2:LFNHV
6WDWH%DU1R
:,&.(6/$:3//&
7HQQ\VRQ3DUNZD\6WH
3ODQR7H[DV
 
 )$;
SZLFNHV#ZLFNHVODZFRP
6DPXHO6$OOHQ
6WDWH%DU1R
-$&.621:$/.(5//3
:7ZRKLJ$YHQXH6WH&
6DQ$QJHOR7H[DV
VDOOHQ#MZFRP
$77251(<6)253/$,17,))
0$$/7/3$1'7+,5'3$57<
'()(1'$179,67$35233$176$1'
/2*,67,&6,1&


&(57,),&$7(2)6(59,&(

,KHUHE\FHUWLI\WKDWDWUXHDQGFRUUHFWFRS\RIWKHIRUHJRLQJZDVVHUYHGWKURXJKWKH&RXUW V
HOHFWURQLFILOLQJVHUYLFHRQWKH0D\XSRQ

3DXO%6WLSDQRYLF
0DWWKHZ$.RUQKDXVHU
*266(77+$55,6210,//,&$1 
'\ODQ%5XVVHOO
67,3$129,&3&
+229(56/29$&(.//3
*DOOHULD7RZHU,,
6.RHQLJKHLP6WHHW
:HVWKHLPHU6WH

6DQ$QJHOR7H[DV
+RXVWRQ7H[DV




V-DPHV/DQWHU
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VISTSAN-01

JWILLMOTT

DATE (MM/DD/YYYY)

CERTIFICATE OF LIABILITY INSURANCE

10/05/2018

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.
IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).
CONTACT Michael Moore
NAME:
PHONE
(A/C, No, Ext): (817) 529-5320
E-MAIL
ADDRESS: michael@gusbates.com

PRODUCER

Gus Bates Insurance & Investments
3221 Collinsworth St
Fort Worth, TX 76107

FAX
(A/C, No): (817)

INSURER(S) AFFORDING COVERAGE

984-7630
NAIC #

INSURER A : Ironshore
INSURER B : Acadia

INSURED

INSURER C : AXIS

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119

Insurance Company
Surplus Insurance Company

31325

INSURER D :
INSURER E :
INSURER F :

COVERAGES

CERTIFICATE NUMBER:

REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.
INSR
LTR

A

ADDL SUBR
INSD WVD

TYPE OF INSURANCE

X

POLICY NUMBER

POLICY EFF
POLICY EXP
(MM/DD/YYYY) (MM/DD/YYYY)

COMMERCIAL GENERAL LIABILITY
CLAIMS-MADE

X

002357403

OCCUR

06/01/2018 06/01/2019

GEN'L AGGREGATE LIMIT APPLIES PER:
POLICY X PROLOC
JECT

AUTOMOBILE LIABILITY

X

$

MED EXP (Any one person)

$

PERSONAL & ADV INJURY

$

X

ANY AUTO
OWNED
AUTOS ONLY
HIRED
AUTOS ONLY

X

UMBRELLA LIAB

CAA 4690837-14

06/01/2018 06/01/2019

SCHEDULED
AUTOS
NON-OWNED
AUTOS ONLY

X

$

GENERAL AGGREGATE

$

PRODUCTS - COMP/OP AGG

$

POLLUTION LIABI

OTHER:

B

LIMITS

EACH OCCURRENCE
DAMAGE TO RENTED
PREMISES (Ea occurrence)

$

COMBINED SINGLE LIMIT
(Ea accident)

$

BODILY INJURY (Per person)

$

1,000,000
500,000
25,000
1,000,000
2,000,000
2,000,000
1,000,000
1,000,000

BODILY INJURY (Per accident) $
PROPERTY DAMAGE
(Per accident)
$
$

C

X

EXCESS LIAB

DED

OCCUR

EACH OCCURRENCE

002357503

CLAIMS-MADE

06/01/2018 06/01/2019

$

AGGREGATE

$

RETENTION $

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY
ANY PROPRIETOR/PARTNER/EXECUTIVE
OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)
If yes, describe under
DESCRIPTION OF OPERATIONS below

10,000,000
10,000,000

$
PER
STATUTE

Y/N

OTHER

E.L. EACH ACCIDENT

N/A

$

E.L. DISEASE - EA EMPLOYEE $
E.L. DISEASE - POLICY LIMIT

A General Liability

002357403

06/01/2018 06/01/2019 Pollution/ A, B, C

$

1,000,000

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

General Liability-Insured Site Schedule Pollution IE END EPIC 003 04/09
Business Auto-Business Auto Ultra Plus Endorsement CL CA-20 14
General Liability-Form IE.COV.EPIC.001
Blanket Additional Insured, Blanket Waiver of Subrogation, Blanket Primary & Non-Contributory as required by written contract.
Occurrence coverage trigger
Defense outside the limits and deductible
Products Pollution and exposure as a specific insuring agreement
SEE ATTACHED ACORD 101

CERTIFICATE HOLDER

CANCELLATION

Sequitur Energy Resources LLC
2050 W. Sam Houston Parkway South
Suite 1850
Houston, TX 77042

ACORD 25 (2016/03)

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.
AUTHORIZED REPRESENTATIVE

© 1988-2015 ACORD CORPORATION. All Maalt_000964
rights reserved.
The ACORD name and logo are registered marks of ACORD
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JWILLMOTT
Page

1

of

1

NAMED INSURED

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119
Tarrant

Gus Bates Insurance & Investments
POLICY NUMBER

SEE PAGE 1
CARRIER

NAIC CODE

SEE P 1

SEE PAGE 1

EFFECTIVE DATE:

SEE PAGE 1

ADDITIONAL REMARKS
THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORM NUMBER: ACORD 25

FORM TITLE: Certificate of Liability Insurance

Description of Operations/Locations/Vehicles:
World-Wide Products and Products Pollution coverage
Blanket Time Element Pollution Event (10 day discovery / 30 day reporting) coverage for bodily injury and property damage at owned
or operated locations
Blanket Non-Owned Location Site Pollution – Bodily Injury and Property Damage. Non-Owned Locations include both storage and
disposal facilities
Pollution Liability during transportation including all loading, unloading and misdelivery
Contractor’s Pollution Liability – Occurrence based coverage trigger with defense outside the limit. No pollutant limitations on mold
matter, lead or asbestos
Per Project Aggregate including Contractors Pollution Liability
Per Location Aggregate applicable to both General Liability and Pollution Liability
Named Insured also includes the following:
Lonestar Prospects Ltd, dba Vista Sand
MAALT, L.P.
GHMR Operations, LLC

ACORD 101 (2008/01)

© 2008 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD
Maalt_000965
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EPIC Coverage Map

INSURING AGREEMENTS
General Bodily Injury and Property Damage Liability (GL)

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI%

,SWXMPI*MVIERH&YMPHMRK)UYMTQIRX0MEFMPMX]

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI&

4VSHYGXW4SPPYXMSRERH)\TSWYVI0MEFMPMX]

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI'

8MQI)PIQIRX4SPPYXMSR&SHMP]-RNYV]ERH4VSTIVX]
Damage Liability

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI(

2SR3[RIH7MXI4SPPYXMSR&SHMP]-RNYV]
and Property Damage Liability

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI)

4SPPYXMSR0MEFMPMX](YVMRK8VERWTSVXEXMSR

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI*

'SRXVEGXSVW4SPPYXMSR0MEFMPMX]'SZIVEKI

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI+

7MXI4SPPYXMSR-RGMHIRX0IKEP0MEFMPMX]'SZIVEKI

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX---

4VSJIWWMSREP0MEFMPMX]'SZIVEKI
IRZMVSRQIRXEPGSRWYPXERXWSRP]

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-:

)QIVKIRG]6IWTSRWI)\TIRWI
2S0IKEP0MEFMPMX]6IUYMVIH

(I½RIH-RWYVMRK%KVIIQIRX4SPPYXMSR-RGMHIRXHYVMRK8VERWTSVXEXMSR
'SRXVEGXSVW4SPPYXMSRERH7MXI4SPPYXMSR-RGMHIRX0IKEP0MEFMPMX]
RS0IKEP0MEFMPMX]VIUYMVIH

POLICY FEATURES
Occurrence Coverage Trigger

Coverage Parts I & II

Claims Made Coverage Trigger

Coverage Parts III & IV

Pay on Behalf

Included

Right and Duty to Defend

Included

Defense Costs in addition to the Limit of Insurance

Yes except for Coverage Parts III & IV

Defense Costs Outside of the Deductible

Yes except for Coverage Parts III & IV

Audit Provision

None

POLICY ENHANCEMENTS
Broad Form Named Insured

Included in Section II - Who is an Insured

Blanket Additional Insured - including completed
operations (when required by written contract)

Included in Section II - Who is an Insured

Blanket Additional Insured – Primary & Non-Contributory
(when required by written contract)

Section IV – Conditions; Condition #17. Other Insurance - a.
Primary Insurance

Additional Insureds: Lessors of Equipment & Premises
(when required by written contract)

Included in Section II - Who is an Insured

Additional Insureds:Vendors
(when required by written contract)

Included in Section II - Who is an Insured

Newly Acquired or Formed Organizations
(except partnerships, JV's and LLC's) – 180 days

Included in Section II - Who is an Insured
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Employees & Volunteers as Insureds

Included in Section II - Who is an Insured

Leased Workers as Employees and Insureds

-RGPYHIHMRXLI(I½RMXMSRSJ)QTPS]II

1MWHIPMZIV]SJ0MUYMHHYVMRK8VERWTSVXEXMSR

-RGPYHIHMR'SZIVEKI*4SPPYXMSR0MEFMPMX](YVMRK8VERWTSVXEXMSR

&PEROIX2SR3[RIH(MWTSWEP7MXIW'SZIVEKI

'SZIVEKI4EVX-'SZIVEKI)

,SWX0MUYSV0MEFMPMX]

)\GITXMSRXS0MUYSV0MEFMPMX])\GPYWMSR'SZIVEKI4EVX-
'SZIVEKI%)\GPYWMSRW

Incidental Medical Malpractice

Included in Section II - Who is an Insured

2SRS[RIH;EXIVGVEJX 9RHIVJX

2SPMQMXEXMSRSRXLIPIRKXLSJRSRS[RIH[EXIVGVEJXMRXLII\GITXMSR
XS)\GPYWMSRE%MVGVEJX%YXSSV;EXIVGVEJX

'SRXVEGXYEP0MEFMPMX]MRGSRRIGXMSR[MXL[SVO
done near a Railroad

(I½RMXMSRSJ-RWYVIH'SRXVEGXRSPMQMXEXMSRWVIKEVHMRK[SVORIEV
a railroad

/RS[PIHKISJ3GGYVVIRGI
;LSMWHIIQIHXSORS[SJTVMSVSGGYVVIRGIW

/RS[PIHKIMWPMQMXIHXS6IWTSRWMFPI)\IGYXMZIEWHI½RIHMRXLITSPMG]
MRGPYHMRKXLIREQIHMRWYVIHQEREKIVWSJMRWYVIHWMXIWQEREKIVWSJ
IRZMVSRQIRXEPLIEPXLERHWEJIX]ERHSXLIVEYXLSVM^IHIQTPS]IIW

2SXMGISJ3GGYVVIRGI

7IGXMSR-:'SRHMXMSR(YXMIWMRXLI)ZIRXSJ3GGYVVIRGI2EQIH
MRWYVIHQYWXRSXMJ]EWWSSREWTVEGXMGEFPI

&PEROIX;EMZIVSJ7YFVSKEXMSR
[LIRVIUYMVIHF][VMXXIRGSRXVEGX

7IGXMSR-:¯'SRHMXMSR8VERWJIVSJ6MKLXWSJ6IGSZIV]%KEMRWX
3XLIVW8S9W

9RMRXIRXMSREP)VVSVW 3QMWWMSRW

7IGXMSR-:¯'SRHMXMSR6ITVIWIRXEXMSRW2STSPMG]VIWXVMGXMSRW
EWVIWTIGXWJEMPYVIXSHMWGPSWI

'SZIVEKI8IVVMXSV]+IRIVEP0MEFMPMX]

974YIVXS6MGS'EREHEERHXLI+YPJSJ1I\MGS;SVPH[MHI'SZIVEKI
JSV4VSHYGXW MRGPYHMRK4VSHYGXW4SPPYXMSR 7YMXGERFIFVSYKLXER][LIVI

'SZIVEKI8IVVMXSV]4SPPYXMSR

;SVPH[MHI'SZIVEKIJSV8VERWTSVXEXMSR'SRXVEGXSVW4SPPYXMSRERH
2SRS[RIHWMXIW-RWYVIHWMXIWEVITIVXLIEHHVIWWSJXLIWMXI

+YPJSJ1I\MGS)\XIRWMSR

-RGPYHIHMRXLI(I½RMXMSRSJ'SZIVEKI8IVVMXSV]

*IPPS[)QTPS]II)\GPYWMSR

8LII\GITXMSRXS;LSMWER-RWYVIHJSV&-XSE'S)QTPS]IIJSYRHMR
XLI-73+0'SZIVEKIJSVQHSIWRSXI\MWXMRXLI)4-''SZIVEKI*SVQ

Lead

2S)\GPYWMSREWVIWTIGXW4VSHYGXW4SPPYXMSRERH'SRXVEGXSVW4SPPYXMSR

Silica

No Silica Exclusion

4VSJIWWMSREP0MEFMPMX])\GPYWMSR

2S)\GPYWMSRMR'SZIVEKI4EVX-

2I[=SVO8LMVH4EVX]%GXMSR)\GPYWMSR

2S8LMVH4EVX]%GXMSR3ZIV)\GPYWMSR

4IV0SGEXMSRERH4IV4VSNIGX%KKVIKEXI

7IGXMSR---¯0MQMXWSJ-RWYVERGIERH(IHYGXMFPI

&SHMP]-RNYV]XSMRGPYHIQIRXEPERKYMWL
shock or emotional distress

-RGPYHIHMRXLI(I½RMXMSRSJ&SHMP]-RNYV]

2EXYVEP6IWSYVGI(EQEKI

-RGPYHIHMRXLI(I½RMXMSRSJ4VSTIVX](EQEKI

Restoration Costs

-RGPYHIHMRXLI(I½RMXMSRSJ'PIER9T'SWXW

Mold Matter

-RGPYHIHMRXLI(I½RMXMSRSJ4SPPYXERXW

(E]W2SXMGISJ'ERGIPPEXMSR
HE]WJSVRSRTE]QIRXSJTVIQMYQ SV2SR6IRI[EP

7IGXMSR-:'SRHMXMSRW'SRHMXMSR'ERGIPPEXMSR
'SRHMXMSR;LIR;I(S2SX6IRI[

When considering a long-term insurance partner for your business,
please call 1-877-IRON411, visit www.ironshore.com or email: info@ironshore.com

®
About Ironshore
Ironshore provides broker-sourced specialty property and casualty insurance coverages for varying risks on a global basis through its multiple international platforms. The Ironshore group of companies is rated A (Excellent) by
A.M. Best with a Financial Size Category of Class XIV. Ironshore’s Pembroke Syndicate 4000 operates within Lloyd’s where the market rating is A (Excellent) by A.M. Best and A+ (Strong) from both Standard & Poor’s and Fitch.
For more information, please visit: www.ironshore.com
The information contained herein is for general informational purposes only and does not constitute an offer to sell or a solicitation of an offer to buy any product or service. Any description set forth herein does not include all
policy terms, conditions and exclusions. Bound insurance policies, rather than summaries thereof, govern. Not all insurance coverages or products are available in all states or regions and policy terms may vary based on individual
state or region requirements. Some policies may be placed with a surplus lines insurer. Surplus lines insurers generally do not participate in state guaranty funds and coverage may only be obtained through duly
licensed surplus
Maalt_000967
lines brokers.
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Insured Name: Lonestar Prospects, Ltd.
Policy Number: 002357400

ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC)
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ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC)
COVERAGE FORM
Various provisions in this policy restrict coverage. Please read the entire policy carefully to determine rights, duties and
what is and is not covered.
COVERAGE PART III – SITE POLLUTION INCIDENT LEGAL LIABILITY and COVERAGE PART IV – PROFESSIONAL LIABILITY of
this policy provide claims-made coverage.
Throughout this policy the words “you” and “your” refer to the Named Insured shown in the Declarations, and any other
person or organization qualifying as a Named Insured under this Policy. The words “we”, “us” and “our” refer to the
Company providing this insurance.
The word “insured” means any person or organization qualifying as such under SECTION II – WHO IS AN INSURED.
Defined terms, other than headings, appear in bold face type. Refer to SECTION V - DEFINITIONS.
SECTION I – COVERAGES
COVERAGE PART I: COMMERCIAL GENERAL LIABILITY AND POLLUTION LIABILITY
COVERAGE PART I – Coverage Specific Insuring Agreements and Exclusions
Coverage A: General Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
loading or unloading.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.
This exclusion does not apply to:
(1) A watercraft while ashore on premises you own or rent;
(2) A watercraft you do not own that is not being used to carry persons or property for a charge;
(3) An aircraft hired or chartered by or loaned to an insured with a paid crew;
(4) Parking an auto on, or on the ways next to, premises you own or rent, provided the auto is not owned by or
rented or loaned to you or the insured;

IE.COV.EPIC.001 (05/13)
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(5) Liability assumed under any insured contract for the ownership, maintenance or use of aircraft or watercraft;
or
(6) Bodily injury or property damage arising out of the operation of machinery or equipment that is attached to,
or part of, a land vehicle that would qualify under the definition of mobile equipment if it were not subject to
a compulsory or financial responsibility law where it is licensed or principally garaged or the operation of any
of the machinery or equipment listed in Paragraph f. (2) or f. (3) of the definition of mobile equipment.
b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.

c.

Electronic Data
Damages arising out of the loss of, loss of use of, damage to, corruption of, inability to access, or inability to
manipulate electronic data.
However, this exclusion does to apply to liability for damages because of bodily injury.
As used in this exclusion, electronic data means information, facts or programs stored as or on, created or used on,
or transmitted to or from computer software, including systems and applications software, hard or floppy disks,
CD-ROMS, tapes, drives, cells, data processing devices or any other media which are used with electronically
controlled equipment.

d.

Employment - Related Practices
Bodily injury to:
(1) A person arising out of any refusal to employ that person, termination of that person’s employment or
employment-related practices, policies, acts or omissions, such as coercion, demotion, evaluation,
reassignment, discipline, defamation, harassment, humiliation, or discrimination directed at that person; or
(2) The spouse, child, parent, brother or sister of the person as a consequence of bodily injury to that person at
whom any of the employment-related practices described in Paragraphs (1) above is directed.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

e.

Liquor Liability
Bodily injury or property damage for which any insured may be held liable by reason of causing or contributing to
the intoxication of any person, the furnishing of alcoholic beverages to a person under the legal drinking age or
under the influence of alcohol, or any statute, ordinance or regulation relating to the sale, gift, distribution or use
of alcoholic beverages.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured or providing or failing to provide
transportation with respect to any person that may be under the influence of alcohol if the occurrence which
caused the bodily injury or property damage, involved that which is described in the Paragraph above.
However, this exclusion applies only if you are in the business of manufacturing, distributing, selling, serving or
furnishing alcoholic beverages. For the purposes of this exclusion, permitting a person to bring alcoholic beverages
on your premises, for consumption on your premises, whether or not a fee is charged or a license is required for
such activity, is not by itself considered the business of selling, serving or furnishing alcoholic beverages.

f.

Mobile Equipment
Bodily injury or property damage arising out of the transportation of mobile equipment by an auto owned or
operated by or rented or loaned to any insured or the use of mobile equipment in, or while in practice for, or
while being prepared for, any prearranged racing, speed, demolition or stunting activity.

g.

Personal And Advertising Injury

IE.COV.EPIC.001 (05/13)
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Bodily injury arising out of personal and advertising injury.
h.

Pollution
(1) Bodily injury or property damage caused by a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

i.

Recording And Distribution Of Material Or Information In Violation Of Law
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate:
(1) The Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such law;
(2) The CAN-SPAM Act of 2003, including any amendment of or addition to such law;
(3) The Fair Credit Reporting Act (FCRA), and any amendment of or addition to such law, including the Fair and
Accurate Credit Transactions Act (FACTA); or
(4) Any federal, state or local statute, ordinance or regulation, other than the TCPA, CAN-SPAM Act of 2003 or
FCRA and their amendments and additions, that addresses, prohibits, or limits the printing, dissemination,
disposal, collecting, recording, sending, transmitting, communicating or distribution of material or
information.

Coverage B: Hostile Fire and Building Equipment Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury sustained within a building and caused by smoke, fumes, vapor or soot produced by or originating
from equipment that is used to heat, cool or dehumidify the building, or equipment that is used to heat water for
personal use, by the building’s occupants or their guests; and

b.

Bodily injury or property damage arising out of heat, smoke or fumes from a hostile fire

But only if:
(1) The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and
(2) The bodily injury or property damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.

b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or
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(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.
Coverage C: Products Pollution and Exposure Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury, property damage or environmental damage arising out of a pollution incident caused by your
product, and included in the products-completed operations hazard; or

b. Bodily injury or property damage arising out of the ingestion, inhalation or absorption of, contact with, or
exposure to, any fumes, dust, particles, vapors, liquids or other substances that are or originate from your
product, and included in the products-completed operations hazard.
But only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in the
coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Asbestos
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos in any
form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos in any form.
(3) Environmental damage arising from asbestos or asbestos containing materials in, on, or applied to any
building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil, surface
water or groundwater.

b.

Product Disposal
Bodily injury, property damage or environmental damage arising out of the disposal of your product.

c.

Products as Waste
Environmental damage arising out of your product which is waste.

d.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

Coverage D: Time-Element Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a time-element pollution incident on, at, under or
migrating from any location which is owned or occupied by you and which is not specifically scheduled as an insured
site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory;

b.

The bodily injury or property damage takes place during the policy period;

c.

The insured discovers the pollution incident within ten (10) days of commencement of the pollution incident; and

d.

The pollution incident is reported to us in writing within thirty (30) days of commencement of the pollution
incident.

Exclusions
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In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury or property damage that results from or are associated with a responsible executives intentional
disregard of, or deliberate, knowing, willful or dishonest non-compliance with any environmental law, including
but not limited to the failure to comply with any regulation applicable to air emissions or effluent discharges, or
any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice letter, or
instruction by or on behalf of any governmental agency or representative or other federal, state, local or other
applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Transportation
Bodily injury or property damage arising during transportation.

Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from any
non-owned site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such non-compliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Prior Pollutants or Pollution Incident
Bodily injury or property damage arising out of pollutants or a pollution incident known to a responsible
executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury or property damage is specifically
referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury or property damage
during the policy period of a policy previously issued by us.
d.

Transportation
Bodily injury or property damage arising during transportation.

Coverage F: Pollution Liability during Transportation
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance
applies because of:
(1) Bodily injury, property damage or environmental damage arising out of a pollution incident during
transportation; or
(2) Bodily injury, property damage or environmental damage arising out of misdelivery during transportation;
But only if:
(a) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(b) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident during transportation or
misdelivery during transportation but only if:
(1) The pollution incident or misdelivery first commenced during the policy period;
(2) The pollution incident or misdelivery takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident or misdelivery; and
(4) The pollution incident or misdelivery and related emergency response expenses are reported to us in writing
within fourteen (14) days of commencement of the pollution incident or misdelivery.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Damage to Conveyance
Property damage to any conveyance utilized during transportation. This exclusion does not apply to claims made
by third-party carriers for such property damage arising from the insured’s negligence.

c.

Insured Site Transportation
Environmental damage or emergency response expense arising out of a pollution incident during transportation
within the boundaries of an insured site.

d.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
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notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement..
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
e.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known
to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion
Amendment Endorsement attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

Coverage G: Contractors Pollution Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury,
property damage or environmental damage to which this insurance applies arising out of a pollution incident
caused by your work but only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident caused by your work but
only if:
(1) The pollution incident first commenced during the policy period;
(2) The pollution incident takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(4) The pollution incident and related emergency response expenses are reported to us within fourteen (14) days
of commencement of the pollution incident.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Disposal Site
Bodily injury, property damage or environmental damage arising out of a pollution incident on, at, under or
migrating from any transfer, storage, disposal, landfill, treatment or consolidation location beyond the boundary
of a job site where your work is performed.

c.

Noncompliance
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Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
d.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident
resulting from your work, known to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Amendment
Endorsement attached to this policy;
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

e.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

COVERAGE PART I – Common Insuring Agreement
The following insuring agreements apply to Coverages A through G inclusive:
1.

2.

3.

We will have the right and duty to defend the insured against any suit seeking damages for bodily injury, property
damage or environmental damage to which any of Coverages A through G applies. However, we will have no duty to
defend the insured against any suit seeking damages to which any of those coverages do not apply. We may, at our
discretion, investigate any occurrence and settle any claim or suit that may result. But:
a.

The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;

b.

Our right and duty to defend ends when we have used up the applicable limits of insurance in the payment of
judgments, settlements, clean-up costs or emergency response expense under the applicable coverage found in
Coverage Part I; and

c.

No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART I – Supplementary Payments.

Bodily injury, property damage or environmental damage will be deemed to have been known to have occurred at the
earliest time when any responsible executive:
a.

Reports all, or any part, of the bodily injury, property damage or environmental damage to us or any other
insurer;

b.

Receives a written or verbal demand or claim for damages because of the bodily injury, property damage or
environmental damage; or

c.

Becomes aware by any other means that bodily injury, property damage or environmental damage has occurred
or has begun to occur.

The following applies to progressive or indivisible bodily injury, property damage or environmental damage, including
any continuation, change or resumption of such bodily injury, property damage or environmental damage, which
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takes place over a period of days, weeks, months or longer caused by continuous or repeated exposure to the same,
related or continuous: (i) pollution incident; or (ii) general harmful conditions or substances:
a.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place only on the
date of first exposure to such pollution incident or general harmful conditions or substances; or

b.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place during the
policy period of the first policy issued by us to you providing coverage substantially the same as that provided by
COVERAGE PART I of this policy for bodily injury, property damage or environmental damage that takes place
during the policy period but only if:
(1) The date of first exposure cannot be determined or is before the effective date of the first policy issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period; and
(2) Such bodily injury, property damage or environmental damage continues, in fact, to take place during this
policy period.

4.

5.

If the same, related or continuous pollution incident or general harmful conditions or substances results in bodily
injury, property damage or environmental damage that takes place during the policy periods of different policies
issued by us to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period:
a.

All such bodily injury, property damage and environmental damage shall be deemed to have taken place only
during the first policy period of such policies in which any of the bodily injury, property damage or environmental
damage took place; and

b.

All damages arising from all such bodily injury, property damage or environmental damage shall be deemed to
have arisen from one occurrence and shall be subject to the Each Occurrence Limit applicable to the policy for such
first policy period.

Damages because of bodily injury include damages claimed by any person or organization for care, loss of services or
death resulting at any time from the bodily injury.

COVERAGE PART I – Supplementary Payments
1.

We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under
COVERAGE PART I:
a.

All expenses we incur.

b.

Up to $1,000 for cost of bail bonds required because of accidents or traffic law violations arising out of the use of
any vehicle to which bodily injury in COVERAGE PART I applies. We do not have to furnish these bonds.

c.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We
do not have to furnish these bonds.

d.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

e.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

f.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

g.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

These payments will not reduce the limits of insurance.
2.

If we defend an insured against a suit and an indemnitee of the insured is also named as a party to the suit, we will
defend that indemnitee if all of the following conditions are met:
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a.

The suit against the indemnitee seeks damages for which the insured has assumed the liability of the indemnitee
in a contract or agreement that is an insured contract;

b.

This insurance applies to such liability assumed by the insured;

c.

The obligation to defend, or the cost of the defense of, that indemnitee, has also been assumed by the insured in
the same insured contract;

d.

The allegations in the suit and the information we know about the occurrence are such that no conflict appears to
exist between the interests of the insured and the interests of the indemnitee;

e.

The indemnitee and the insured ask us to conduct and control the defense of the indemnitee against such suit and
agree that we can assign the same counsel to defend the insured and the indemnitee; and

f.

The indemnitee:
(1) Agrees in writing to:
(a) Cooperate with us in the investigation, settlement or defense of the suit;
(b) Immediately send us copies of any demands, notices, summonses or legal papers received in connection
with the suit;
(c) Notify any other insurer whose coverage is available to the indemnitee; and
(d) Cooperate with us with respect to coordinating other applicable insurance available to the indemnitee;
and
(2) Provides us with written authorization to:
(a) Obtain records and other information related to the suit; and
(b) Conduct and control the defense of the indemnitee in such suit.

So long as the above conditions are met, attorneys' fees incurred by us in the defense of that indemnitee, necessary
litigation expenses incurred by us and necessary litigation expenses incurred by the indemnitee at our request will be
paid as COVERAGE PART I – Supplementary Payments. Notwithstanding the provisions of COVERAGE PART I –
Common Exclusions, Exclusion a. Contractual Liability, Paragraph (2), such payments will not be deemed to be
damages for bodily injury, property damage and environmental damage and will not reduce the limits of insurance.
Our obligation to defend an insured’s indemnitee and to pay for attorneys' fees and necessary litigation expenses as
COVERAGE PART I – Supplementary Payments ends when we have used up the applicable limit of insurance in the
payment of judgments or settlements; or the conditions set forth above, or the terms of the agreement described in
Paragraph f. above, are no longer met.
COVERAGE PART I – Common Exclusions:
The insurance provided in COVERAGE PART I does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.

IE.COV.EPIC.001 (05/13)

Includes copyrighted material of Insurance Services Offices, Inc. with its permission.

Page 11 of 44

Maalt_000978
Removal Appendix 0448

Case 20-04064-elm Doc 1-1 Filed 09/04/20

b.

Entered 09/04/20 10:53:27

Page 449 of 862

Damage to Impaired Property or Property Not Physically Injured
Property damage or environmental damage to impaired property or property that has not been physically injured,
arising out of:
(1) A defect, deficiency, inadequacy or dangerous condition in your product or your work; or
(2) A delay or failure by you or anyone acting on your behalf to perform a contract or agreement in accordance with
its terms.
This exclusion does not apply to the loss of use of other property arising out of sudden and accidental physical injury to
your product or your work after it has been put to its intended use.

c.

Damage to Property
Property damage or environmental damage to:
(1) Property you own or occupy including any costs or expenses incurred by you, or any other person, organization or
entity, for repair, replacement, enhancement, restoration or maintenance of such property for any reason,
including prevention of injury to a person or damage to another’s property;
(2) Premises you sell, give away or abandon, if the property damage or environmental damage arises out of any part
of those premises;
(3) Property loaned to you;
(4) Personal property in the care, custody or control of the insured; or
(5) That particular part of real property on which you or any contractors or subcontractors working directly or
indirectly on your behalf are performing operations, if the property damage or environmental damage arises out
of those operations; or
(6) That particular part of any property that must be restored, repaired or replaced because your work was incorrectly
performed on it.
Paragraphs (1), (3) and (4) of this exclusion do not apply to property damage (other than damage by fire, lightning or
explosion) to premises, including the contents of such premises, rented to you for a period of 30 or fewer consecutive
days. A separate limit of insurance applies to Damage To Premises Rented To You as described in SECTION III - LIMITS
OF INSURANCE AND DEDUCTIBLE.
Paragraph (2) of this exclusion does not apply if the premises are your work and were never occupied, rented or held
for rental by you.
Paragraphs (3), (4), (5) and (6) of this exclusion do not apply to liability assumed under a sidetrack agreement.
Paragraph (6) of this exclusion does not apply to property damage or environmental damage included in the productscompleted operations hazard.

d.

Damage to Your Product
Property damage to your product arising out of it or any part of it.

e.

Damage to Your Work
Property damage or environmental damage to your work arising out of it or any part of it. and included in the
products completed operations hazard.
This exclusion does not apply if the damaged work or the work out of which the damage arises was performed on your
behalf by a subcontractor or for liability assumed under a sidetrack agreement.

f.

Employer's Liability
Bodily injury to:
(1) An employee of the insured, arising out of and in the course of employment by the insured or performing duties
related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
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This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
This exclusion does not apply to liability assumed by the insured under an insured contract.
g.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.
This exclusion does not apply to bodily injury or property damage resulting from the use of reasonable force to protect
persons or property.

h.

Known Injury or Damage
Bodily injury, property damage or environmental damage that occurred in whole or in part prior to the policy period
and was known prior to the policy period by a responsible executive. Any continuation, change or resumption of such
bodily injury, property damage or environmental damage will be deemed to have been known by a responsible
executive prior to the policy period.
This exclusion does not apply to any continuation, change or resumption of environmental damage caused by your
work performed after the effective date of the policy period.

i.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the
environmental damage or property damage occurs.
However, this exclusion does not apply:
(1) To clean-up costs required by environmental laws governing the liability or responsibilities of an insured to
respond to a pollution incident; or
(2) If such damage is a result of an unexpected or unintended pollution incident arising from your work.

j.

Nuclear Material
Bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

k.

Recall of Products, Work or Impaired property
Damages claimed for any loss, cost or expense incurred by you or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or disposal of, your product, your work or impaired property if
such product, work, or property is withdrawn or recalled from the market or from use by any person or organization
because of a known or suspected defect, deficiency, inadequacy or dangerous condition in it.

l.

War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.

m. Workers Compensation and Similar Laws
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Any obligation of the insured under workers’ compensation, disability benefits or unemployment compensation law or
any similar law.
COVERAGE PART I – Coverage A., Paragraph 2., Exclusions a., f. and g. and COVERAGE PART I – Common Exclusions,
Exclusion b., through f. inclusive and k. through m. inclusive do not apply to damage by fire, lightning or explosion to
premises while rented to or temporarily occupied by you with permission of the owner. A separate limit of insurance
applies to this coverage as described in SECTION III - LIMITS OF INSURANCE AND DEDUCTIBLE, Paragraph 5..
COVERAGE PART II: MISCELLANEOUS COVERAGES
Coverage A: Personal and Advertising Injury Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of personal and
advertising injury to which this insurance applies. We will have the right and duty to defend the insured against
any suit seeking those damages. However, we will have no duty to defend the insured against any suit seeking
damages for personal and advertising injury to which this insurance does not apply. We may, at our discretion,
investigate any offense and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage A; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

2.

b.

This insurance applies to personal and advertising injury caused by an offense arising out of your business but only
if the offense was committed in the coverage territory during the policy period.

c.

If the same, related or continuous offense is committed during the policy periods of different policies issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART II – Coverage A: Personal
and Advertising Injury Liability for offenses committed during the policy period, all such offenses shall be deemed
to have taken place only during the first policy period of such policies in which any of the offenses were
committed.

Exclusions
This insurance does not apply to:
a.

Breach of Contract
Personal and advertising injury arising out of a breach of contract, except an implied contract to use another’s
advertising idea in your advertisement.

b.

Criminal Acts
Personal and advertising injury arising out of a criminal act committed by or at the direction of the insured.

c.

Contractual Liability
Personal and advertising injury for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.

d.

Distribution Of Material In Violation Of Statutes
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate the Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such
law, the CAN-SPAM Act of 2003, including any amendment of or addition to such law or any statute, ordinance or
regulation, other than the TCPA or CAN-SPAM Act of 2003 that prohibits or limits the sending, transmitting,
communication or distribution of material or information.

e.

Electronic Chatrooms or Bulletin Boards
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Personal and advertising injury arising out of an electronic chatroom or bulletin board the insured hosts, owns, or
over which the insured exercises control.
f.

Infringement of Copyright, Patent, Trademark or Trade Secret
Personal and advertising injury arising out of the infringement of copyright, patent, trademark, trade secret or
other intellectual property rights. Under this exclusion, such other intellectual property rights do not include the
use of another’s advertising idea in your advertisement.
However, this exclusion does not apply to infringement, in your advertisement, of copyright, trade dress or slogan.

g.

Insureds in Media and Internet Type Businesses
Personal and advertising injury committed by an insured whose business is advertising, broadcasting, publishing
or telecasting, designing or determining content of websites for others or an Internet search, access, content or
service provider.
However, this exclusion does not apply to Paragraphs 32 a., b. and c. of personal and advertising injury under
SECTION V – DEFINITIONS.
For the purpose of this exclusion, the placing of frames, borders, or links, or advertising, for you or others
anywhere on the Internet, is not by itself, considered the business of advertising, broadcasting, publishing or
telecasting.

h.

Knowing Violation of Rights of Another
Personal and advertising injury caused by or at the direction of the insured with the knowledge that the act would
violate the rights of another and would inflict personal and advertising injury.

i.

Material Published Prior to Policy Period
Personal and advertising injury arising out of oral or written publication, in any manner, of material whose first
publication took place before the beginning of the policy period.

j.

Material Published with Knowledge of Falsity
Personal and advertising injury arising out of oral or written publication, in any manner, of material, if done by or
at the direction of the insured with knowledge of its falsity.

k.

Pollution
(1) Personal and advertising injury arising out of a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

l.

Quality of Performance of Goods – Failure to Conform to Statements
Personal and advertising injury arising out of the failure of goods, products or services to conform with any
statement of quality or performance made in your advertisement.

m. Unauthorized Use of Another’s Name or Product
Personal and advertising injury arising out of the unauthorized use of another’s name or product in your e-mail
address, domain name or metatag, or any other similar tactics to mislead another’s potential customers.
n.

War
Bodily injury or property damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected
attack, by any government, sovereign or other authority using military personnel or other agents; or
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(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
o. Wrong Description of Prices
Personal and advertising injury arising out of the wrong description of the price of goods, products or services
stated in your advertisement.
Coverage B: Employee Benefits Administration Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a negligent act,
error or omission of the insured, or of any other person for whose acts the insured is legally liable, in the
administration of your employee benefits program to which this insurance applies. We will have the right and
duty to defend the insured against any suit seeking those damages. However, we will have no duty to defend the
insured against any suit seeking damages to which this insurance does not apply. We may, at our discretion,
investigate any report of an act, error or omission and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage B; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

b.
2.

This insurance applies to damages only if the negligent act, error or omission takes place in the coverage territory.

Exclusions
This insurance does not apply to:
a.

Available Benefits
Any claim for benefits to the extent that such benefits are available, with reasonable effort and cooperation of the
insured, from the applicable funds accrued or other collectible insurance.

b.

Employment-Related Practices
Damages arising out of wrongful termination of employment, discrimination, or other employment-related
practices.

c.

ERISA
Damages for which any insured is liable because of liability imposed on a fiduciary by the Employee Retirement
Income Security Act of 1974, as now or hereafter amended, or by any similar federal, state or local laws.

d.

Dishonest, Fraudulent, Criminal Or Malicious Act
Damages arising out of any intentional, dishonest, fraudulent, criminal or malicious act, error or omission,
committed by any insured, including the willful or reckless violation of any statute.

e.

Failure To Perform A Contract
Damages arising out of failure of performance of contract by any insurer.

f.

Insufficiency Of Funds
Damages arising out of an insufficiency of funds to meet any obligations under any plan included in the employee
benefit program.

g.

Inadequacy Of Performance Of Investment/Advice Given With Respect To Participation
Any claim based upon failure of any investment to perform, errors in providing information on past performance
of investment vehicles or advice given to any person with respect to that person's decision to participate or not to
participate in any plan included in the employee benefit program.
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Prior Act, Error or Omission
Any claim arising from any act, error or omission known, prior to the effective date of the policy period, to a
responsible executive if such responsible executive knew or could have reasonably foreseen that such an act,
error or omission could give rise to a claim under this policy.

i.

Taxes, Fines Or Penalties
Taxes, fines or penalties, including those imposed under the Internal Revenue Code or any similar state or local
law.

j.

Workers' Compensation And Similar Laws
Any claim arising out of your failure to comply with the mandatory provisions of any workers' compensation,
unemployment compensation insurance, social security or disability benefits law or any similar law.

Coverage C: Medical Payments
1.

Insuring Agreement
a.

We will pay medical expenses as described below for bodily injury caused by an accident:
(1) On premises you own or rent;
(2) On ways next to premises you own or rent; or
(3) Because of your operations;
provided that:
(1) The accident takes place in the coverage territory and during the policy period;
(2) The expenses are incurred and reported to us within one year of the date of the accident; and
(3) The injured person submits to examination, at our expense, by physicians of our choice as often as we
reasonably require.

b.

We will make these payments regardless of fault. These payments will not exceed the applicable limit of insurance.
We will pay reasonable expenses for:
(1) First aid at the time of an accident;
(2) Necessary medical, surgical, x-ray and dental services, including prosthetic devices; and
(3) Necessary ambulance, hospital, professional nursing and funeral service.

2.

Exclusions
We will not pay expenses for bodily injury:
a.

Any Insured
To any insured, except volunteer workers.

b.

Athletics Activities
To a person injured while practicing, instructing or participating in any physical exercises or games, sports, or
athletics contests.

c.

COVERAGE PART I Exclusions
Excluded under Coverage A of COVERAGE PART I and COVERAGE PART I - Common Exclusions

d.

Hired Person
To a person hired to do work for or on behalf of any insured or a tenant of any insured.

e.

Injury on Normally Occupied Premises
To a person injured on that part of premises you own or rent that the person normally occupies.
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Products-completed operations hazard
Included within the products-completed operations hazard.

g.

Workers Compensation and Similar Laws
To a person, whether or not an employee of any insured, if benefits for the bodily injury are payable or must be
provided under workers compensation or disability benefits law or a similar law.

COVERAGE PART II – Supplementary Payments:
We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under COVERAGE
PART II – Coverage A and B:
1.

All expenses we incur.

2.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We do
not have to furnish these bonds.

3.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the claim
or suit, including actual loss of earnings up to $500 a day because of time off from work.

4.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

5.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay the
applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the offer.

6.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.
These payments will not reduce the limits of insurance.

COVERAGE PART III: SITE POLLUTION INCIDENT LEGAL LIABILITY
Coverage A – Bodily Injury and Property Damage Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from
an insured site. We will have the right and the duty to defend the insured against any suit seeking damages for
bodily injury or property damage to which this coverage part applies. However, we will have no duty to defend
the insured against any suit seeking damages to which this coverage part does not apply. We may, at our
discretion, investigate any pollution incident and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in Section III – LIMITS OF INSURANCE AND
DEDUCTIBLE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART III in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

b.

This insurance applies to bodily injury and property damage only if:
(1) The bodily injury or property damage is caused by a pollution incident that commenced on or after the
retroactive date applicable to the insured site and before the end of the policy period; and
(2) A claim for damages because of the bodily injury or property damage is first made against any insured and
reported to us in writing during the policy period or any extended reporting period we provide under
SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
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during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
Coverage B – First and Third Party On-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for clean-up costs on, at or under an insured site or non-owned site that the insured becomes legally
obligated to pay because of environmental damage to which this insurance applies but only if:
(1) The environmental damage is caused by a pollution incident on, at or under:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and before the end of the policy period; or
(b) A non-owned site in the coverage territory provided that the pollution incident commenced before the
end of the policy period; and
(2) The insured:
(a) First discovers the pollution incident during the policy period. Discovery of a pollution incident happens
when a responsible executive (i) first becomes aware of the pollution incident, (ii) reports the pollution
incident to us in writing during the policy period, and (iii) promptly reports the pollution incident to the
appropriate governmental authority as required by environmental law; or
(b) Becomes legally liable to pay clean-up costs as a result of a claim, the claim for which is first made against
any insured and reported to us in writing during the policy period or any extended reporting period we
provide under SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period. A claim received by
the insured during the policy period and reported to us within 30 days after the end of the policy period
will be considered to have been reported during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident on, at or under an
insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.

c.

We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) the amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.
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If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

Asbestos and Lead
Environmental damage arising from asbestos, asbestos containing materials or lead-based paint in, on, or applied
to any building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil,
surface water or groundwater.

b.

Off-Site Clean-Up Costs and Emergency Response Expense
Clean-up costs and emergency response expense other than those on, at or under a non-owned site or an insured
site.

Coverage C – Off-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for off-site clean-up costs beyond the boundary of an insured site or a non-owned site that the
insured becomes legally obligated to pay because of environmental damage to which this insurance applies but
only if:
(1) The environmental damage is caused by a pollution incident migrating from:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and the pollution incident commenced before the end of the policy period; or
(b) A non-owned site in the coverage territory provided the pollution incident commenced prior to the end
of the policy period; and
(2) As respects clean-up costs, a claim for clean-up costs is first made against any insured and reported to us in
writing during the policy period or any extended reporting period we provide under SECTION IV –
CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident beyond the boundary of
an insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.
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We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) The amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

d.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART II for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

On-Site Clean-Up Costs
Clean-up costs on at or under a non-owned site or an insured site.

COVERAGE PART III - Common Exclusions
The insurance provided in COVERAGE PART III does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.

b.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessment.

c.

Employer's Liability
Bodily injury to:
(1) An employee of the insured arising out of and in the course of:
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(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
d.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.

e.

Material Change in Use
Clean-up costs resulting from a material change in use or operation at any insured site from the use or operations at
such insured site at the effective date of the policy period

f.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the property
damage or environmental damage occurs.
However, this exclusion does not apply to clean-up costs required by environmental laws governing the liability or
responsibility of an insured to respond to a pollution incident.

g.

Noncompliance
Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any environmental
law, including but not limited to the failure to comply with any regulation applicable to air emissions or effluent
discharges, or any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice
letter, or instruction by or on behalf of any governmental agency or representative or other federal, state, local or
other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

g.

Nuclear Material
Any bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

h.

Previously Reported Claim
Any claim or suit first made and reported to us during the policy period arising from the same, related or continuous
pollution incident for which a claim or suit was reported under any policy of which this policy is a renewal or
replacement or succeeds in time, whether or not such prior policy affords coverage for such claim or suit.

i.

Prior Pollutants or Pollution Incident
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known to a
responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental damage is
specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.
j.

Transportation
Bodily injury, property damage, environmental damage or emergency response expense arising out of a pollution
incident during transportation.
However this exclusion does not apply as respects environmental damage or emergency response expense arising out
of a pollution incident during transportation within the boundaries of an insured site.

k.

Underground Storage Tanks
Bodily injury, property damage or environmental damage based upon or arising out of any underground storage tank
which is: (i) known to a responsible executive as of the effective date of the policy period; (ii) Known to a responsible
executive as of the date an insured site is added by Endorsement during the policy period; or (iii) installed during the
policy period.
This exclusion does not apply to any underground storage tank which has been:
(1) Closed or abandoned in place in accordance with all applicable environmental laws prior to the effective date of
the policy period;
(2) Removed prior to the effective date of the policy period; or
(3) Scheduled to this policy by Endorsement.

l.

Upgrades, improvements or installations
Any costs, charges or expenses for upgrade, improvement of, or installation of any control to, any property or
processes on, at, within or under an insured site even if such upgrade, improvement or installation is required by
environmental laws.

m. War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
n.

Workers' Compensation and Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation law
or any similar law.

o. Your Product
Bodily injury, property damage or environmental damage based upon or arising out of your product and occurring
away from a location you own or occupy or a non-owned site.
However, this exclusion does not apply to bodily injury, property damage or environmental damage arising out of
your product migrating from an insured site.
COVERAGE PART IV – PROFESSIONAL LIABILITY
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1. Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a professional
incident to which this insurance applies. We will have the right and duty to defend the insured against any suit
seeking those damages. However, we will have no duty to defend the insured against any suit seeking damages to
which this insurance does not apply. We may at our discretion investigate any professional incident and settle any
claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART IV in the payment of judgments, settlements and legal and claims expense payments.

b.

This insurance applies only if:
(1) The professional incident takes place in the coverage territory;
(2) The professional incident did not occur before the Retroactive Date shown in the Declarations or after the
end of the policy period;
(3) A claim for damages is first made against any insured and reported to us in writing during the policy period or
any extended reporting period we provide under SECTION IV – CONDITIONS, Condition 11. Extended
Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c. If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous professional incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART IV for claims first made against the insured and
reported to us during the policy period, than all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART IV stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the times such subsequent claims
are first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
2.

Exclusions
This insurance does not apply to damages, claims or suits:
a.

Aircraft, Auto or Watercraft
Based upon or arising out of the ownership, maintenance, use or entrustment to others of any aircraft, auto or
watercraft owned or operated by or rented or loaned to any insured. Use includes operation and transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured.

b.

Bankruptcy
Based upon or arising out of the bankruptcy or insolvency of an insured or of any other person, firm or
organization.

c.

Contractual Liability
Based upon or arising out of damages for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.
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Construction and Demolition
Based upon or arising out of construction or demolition done by you or on your behalf.

e.

Damage to Your Work
Based upon or arising out of damage to your work or any part of your work.

f.

Dishonest or Fraudulent Act
Arising out of a dishonest, fraudulent, criminal or malicious act, error or omission, provided that the act, error or
omission is committed by or at the direction of a responsible executive.

g.

Discrimination
Based upon or arising out of discrimination by an insured on the basis of race, creed, national origin, disability, age,
marital status, sex, or sexual orientation.

h.

Disputed Fees
Arising from disputes over the insured’s fees or charges or claims for the return of fees or charges.

i.

Employer's Liability
Arising from bodily injury to:
(1) An employee of the insured arising out of and in the course of:
(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

j.

Failure to Maintain
Arising out of the insured’s requiring, obtaining, maintaining, advising or failing to require, obtain, maintain or
advise of any bond, suretyship or any form of insurance.

k.

Failure To Comply
Which results from or is directly or indirectly attributable to failure to comply with any applicable statute,
regulation, ordinance, municipal code, administrative complaint, notice of violation, notice letter, administrative
order, or instruction of any governmental agency or body, provided that failure to comply is a willful or deliberate
act or omission of a responsible executive.

l.

Fiduciary Liability
Based upon or arising out of:
(1) Any insured’s involvement as a partner, officer, director, stockholder, employer or employee of an entity that
is not a named insured; or
(2) Any insured’s involvement as a fiduciary under the Employee Retirement Income Security Act of 1974 and its
amendments, or any regulation or order issued pursuant thereto, or any other employee benefit plan.

m. Fines, Penalties and Assessments
Based upon or arising out of any fines, penalties or assessments or punitive, exemplary or multiplied damages
imposed directly against any insured.
n.

Insured versus Insured
Brought by or on behalf of one insured against any other insured.

o. Internal Expense
For costs, charges or expenses incurred by the insured for materials supplied or services performed by the insured.
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Nuclear Material
Based upon or arising out of the radioactive, toxic or explosive properties of nuclear material and with respect to
which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association,
Mutual Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their
successors, or would be an insured under any such policy but for its termination upon exhaustion of limits.

q.

Owned Facilities
Arising from or in connection with any location which is or was at any time owned, operated, rented, or occupied
by you or by any entity that:
(1) Wholly or partly owns, operates, manages, or otherwise controls you; or
(2) Is wholly or partly owned, operated, managed, or otherwise controlled by you.

r.

Personal and Advertising Injury
Arising out of personal and advertising injury.

s.

Previously Reported Claim
Arising from the same, related or continuous professional incident that was the subject of a claim reported under
any policy of which this policy is a renewal or replacement or which it may succeed in time, whether or not such
prior policy affords coverage for such claim.

t.

Prior Professional Incident
Arising from any professional incident known to a responsible executive prior to the effective date of the policy
period, if such responsible executive knew or could have reasonably foreseen that such professional incident
could give rise to damages, claims or suits under this policy.
This exclusion does not apply if we have been notified, in writing, of such professional incident giving rise to such
damages, claims, or suits during the policy period of a policy previously issued by us.

u.

Your Product
Based upon or arising out of your product.

v.

Warranties
Based upon or arising out of express warranties or guarantees. This exclusion shall not apply if liability would have
resulted in the absence of such express warranties or guarantees.

w. Workers' Compensation And Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation
law or any similar law.
SECTION II – WHO IS AN INSURED
1.

If you are designated in the Declarations as:
a.

An individual, you and your spouse are insureds, but only with respect to the conduct of a business of which you
are the sole owner.

b.

A partnership or joint venture, you are an insured. Your members, your partners, and their spouses are also
insureds, but only with respect to the conduct of your business.

c.

A limited liability company, you are an insured. Your members are also insureds, but only with respect to the
conduct of your business. Your managers are insureds, but only with respect to their duties as your managers.
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d.

An organization other than a partnership, joint venture or limited liability company, you are an insured. Your
executive officers and directors are insureds, but only with respect to their duties as your officers or directors.
Your stockholders are also insureds, but only with respect to their liability as stockholders.

e.

A trust, you are an insured. Your trustees are also insureds, but only with respect to their duties as trustees.

2.

Any subsidiary, associated, affiliated, allied or limited liability company or corporation, including subsidiaries thereof, of
which you have more than 50% ownership interest at the effective date of the policy period qualify as a Named
Insured.

3.

Any organization you newly acquire or form, other than a partnership, joint venture or limited liability company, and
over which you maintain ownership or majority interest, will qualify as a Named Insured if there is no other similar
insurance available to that organization. However:

4.

a.

Coverage under this provision is afforded only until the 180th day after you acquire or form the organization or the
end of the policy period, whichever is earlier;

b.

Coverage under this policy does not apply to bodily injury, property damage or environmental damage that
occurred before you acquired or formed the organization;

c.

Coverage under this policy does not apply to personal and advertising injury arising out of an offense committed
before you acquired or formed the organization; and

d.

Coverage under this policy does not apply to damages arising out of any act, error or omission or professional
incident that took place before you acquired or formed the organization.

Each of the following is also an insured:
a.

Your volunteer workers only while performing duties related to the conduct of your business, or your employees,
other than either your executive officers (if you are an organization other than a partnership, joint venture or
limited liability company) or your managers (if you are a limited liability company), but only for acts within the
scope of their employment by you or while performing duties related to the conduct of your business. However,
none of these employees or volunteer workers are insureds for:
(1) Bodily injury or personal and advertising injury:
(a) To you, to your partners or members (if you are a partnership or joint venture) or to your members (if you
are a limited liability company);
(b) For which there is any obligation to share damages with or repay someone else who must pay damages
because of the injury described in Paragraphs (1)(a) above; or
(c) Arising out of the providing or failure to provide professional health care services except incidental health
care services provided by any physician, dentist, nurse, emergency medical technician or paramedic who
is employed by you to provide such services and provided you are not engaged in the business of
providing such services.
(2) Property damage or environmental damage to property owned, occupied or used by, rented to, in the care,
custody or control of, or over which physical control is being exercised for any purpose by you, any of your
employees, volunteer workers, any partner or member (if you are a partnership or joint venture), or any
member (if you are a limited liability company).

b.

Any person (other than your employee), or any organization while acting as your real estate manager.

c.

Any person or organization having proper temporary custody of your property if you die, but only with respect to
liability arising out of the maintenance or use of that property and until your legal representative has been
appointed.

d.

Your legal representative if you die, but only with respect to duties as such. That representative will have all your
rights and duties under this policy.

e.

Any person or organization you agree to include as an insured in a written contract, written agreement or permit,
but only with respect to bodily injury, property damage, environmental damage or personal and advertising
injury arising out of your operations, your work, equipment or premises leased or rented by you, or your products
which are distributed or sold in the regular course of a vendor’s business, however:
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(1) A vendor is not an insured as respects bodily injury, property damage, environmental damage or personal
and advertising injury:
(a) For which the vendor is obligated to pay damages by reason of the assumption of liability in a contract or
agreement except that which the vendor would have in the absence of the contract or agreement;
(b) Arising out of any express warranty unauthorized by you;
(c) Arising out of any physical or chemical change in the product made intentionally by the vendor;
(d) Arising out of repackaging, except when unpacked solely for the purpose of inspection, demonstration,
testing, or the substitution of parts under instructions from you, and then repackaged in the original
container;
(e) Arising out of any failure to make inspections, adjustments, tests or servicing as the vendor has agreed to
make or normally undertakes to make in the usual course of business, in connection with the distribution
or sale of the products;
(f) Arising out of demonstration, installation servicing or repair operations, except such operations
performed at the vendor’s location in connection with the sale of the product; or
(g) Arising out of products which, after distribution or sale by you, have been labeled or relabeled or used as
a container, part or ingredient of any other thing or substance by or for the vendor.
(2) A manager or lessor of premises, a lessor of leased equipment, or a mortgagee, assignee, or receiver is not an
insured as respects bodily injury, property damage, environmental damage or personal and advertising
injury:
(a) Arising out of any occurrence that takes place after the equipment lease expires or you cease to be a
tenant; or
(b) Arising out of structural alterations, new construction or demolition operations performed by or on behalf
of the manager or lessor of premises, or mortgagee, assignee, or receiver.
f.

Any person or organization that has at least a 50% controlling interest in you but only with respect to bodily injury,
property damage, environmental damage or personal and advertising injury arising out of their financial control
of you.

SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE
1.

2.

The Limits of Insurance shown in the Declarations and the rules below fix the most we will pay regardless of the
number of:
a.

Insureds;

b.

Claims made or suits brought;

c.

Persons or organizations making claims or bringing suits;

d.

Pollution incidents;

e.

Acts, errors or omissions; or

f.

Benefits included in your employee benefit program.

The General Aggregate Limit:
a.

Is the most we will pay for the sum of:
(1) Damages and emergency response expense under COVERAGE PART I, except damages because of bodily
injury, property damage or environmental damage included in the products-completed operations hazard
other than damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability;
(2) Damages under COVERAGE PART II;
(3) Medical expense under COVERAGE PART II;
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(4) Damages, clean-up costs, emergency response expense and legal and claims expense payments under
COVERAGE PART III; and
(5) Damages and legal and claims expense payments under COVERAGE PART IV.
b.

Shall apply separately as respects all damages caused by:
(1) Occurrences covered under COVERAGE PART I, Coverages A, B or D arising out of operations at a location
owned or occupied by you;
(2) Occurrences covered under COVERAGE PART I, Coverage A or G arising out of ongoing operations at a project
where you are performing your work; or
(3) Pollution incidents covered under COVERAGE PART III arising out of operations at an insured site.

3.

The Products-Completed Operations Aggregate Limit is the most we will pay for damages because of bodily injury,
property damage or environmental damage included in the products-completed operations hazard other than
damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability.

4.

Subject to Paragraph 2. or 3. above, whichever applies, the Each Occurrence Limit – COVERAGE PART I: Coverage A, B,
C inclusive is the most we will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage A: General Bodily Injury and Property Damage Liability;

b.

Damages under COVERAGE PART I – Coverage B: Hostile Fire and Building Equipment Liability; and

c.

Damages under COVERAGE PART I – Coverage C: Products Pollution and Exposure Liability

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
5.

Subject to Paragraph 4. above, the Damage To Premises Rented To You Limit is the most we will pay under COVERAGE
PART I - Coverage A for damages because of property damage to any one premises, while rented to you, or in the case
of damage by fire, while rented to you or temporarily occupied by you with permission of the owner.

6.

Subject to Paragraph 2. above, the Each Occurrence Limit – COVERAGE PART I: Coverage D, E, F inclusive is the most we
will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage D: Time-Element Pollution Bodily Injury and Property Damage
Liability;

b.

Damages under COVERAGE PART I – Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage
Liability; and

c.

Damages under COVERAGE PART I – Coverage F: Pollution Liability during Transportation

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
7.

Subject to Paragraph 2. above, the Each Occurrence Limit - Contractors Pollution Liability: Coverage G is the most we
will pay for the sum of all damages under COVERAGE PART I – Coverage G: Contractors Pollution Liability because of
bodily injury, property damage or environmental damage arising out of any one occurrence.

8.

Subject to Paragraph 2. above, the Personal and Advertising Injury Limit is the most we will pay for the sum of all
damages because of all personal and advertising injury sustained by any one person or organization.

9.

Subject to Paragraph 2. above, the Employee Benefits Administration Liability Limit is the most we will pay for the sum
of all damages sustained by any one employee, including damages sustained by such employee’s dependents and
beneficiaries. However, the amount paid shall not exceed, and will be subject to, the limits and restrictions that apply
to the payment of benefits in any plan included in the employee benefit program.

10. Subject to Paragraph 2. above, the Medical Expense Limit is the most we will pay under COVERAGE PART II - Coverage
C for all medical expenses because of bodily injury sustained by any one person.
11. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART III: Site Pollution Legal Liability is the most we
will pay for the sum of:
a.

Damages and legal and claims expense payments under COVERAGE PART III – Coverage A: Bodily Injury and
Property Damage;
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b.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage B: First and Third Party On-Site Clean-Up Costs; and

c.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage C: Off-Site Clean-Up Costs

because of all bodily injury, property damage and environmental damage arising out of the same, related or
continuous pollution incident.
12. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART IV: Professional Liability is the most we will
pay under COVERAGE PART IV for damages and legal and claims expense payments arising out of the same, related or
continuous professional incident.
13. The Limits of Insurance apply in excess of the Deductible amounts shown in the Declarations. The deductible amount
applies as follows:
a.

As respects the Each Incident Limit: (i) to the sum of all damages, clean-up costs, emergency response expense
and legal and claims expense payments because of bodily injury, property damage or environmental damage
arising out of the same, related or continuous pollution incident; (ii) to the sum of all damages and legal and
claims expense payments arising out of the same, related or continuous professional incident.

b.

As respects the Each Occurrence Limit, to the sum of all damages because of bodily injury, property damage or
environmental damage as a result of one occurrence regardless of the number of persons or organizations who
sustain damages because of that occurrence.

We may pay any part or the entire deductible amount to effect settlement of any claim or suit or to pay clean-up costs
or emergency response expense which may be covered under this policy and, upon notification of the action taken,
you shall promptly reimburse us for such part of the deductible amount as has been paid by us.
Subject to SECTION IV – Conditions, Condition 16. Multiple Coverage Sections, if the same or related occurrence,
pollution incident or professional incident results in coverage under more than one coverage part, only the highest
deductible under all coverage parts will apply.
14. The Limits of Insurance apply to the entire policy period. If the policy period is extended after policy issuance for an
additional period, the additional period will be deemed part of the last preceding period for the purposes of
determining the Limits of Insurance.
SECTION IV – CONDITIONS
1.

Assignment
This policy may not be assigned without our prior written consent. Assignment of interest under this policy shall not
bind us until our consent is endorsed thereon.

2.

Bankruptcy
Bankruptcy or insolvency of the insured or of the insured's estate will not relieve us of our obligations.

3.

Cancellation
a.

The first Named Insured shown in the Declarations may cancel this policy by mailing or delivering to us advance
written notice of cancellation.

b.

We may cancel this policy by mailing or delivering to the first Named Insured written notice of cancellation at least:
(1) 10 days before the effective date of cancellation if we cancel for nonpayment of premium; or
(2) 90 days before the effective date of cancellation if we cancel for any other reason.

c.

We will mail or deliver our notice to the first Named Insured's last mailing address known to us.

d.

Notice of cancellation will state the effective date of cancellation. The policy period will end on that date.

e.

If this policy is cancelled, we will send the first Named Insured any premium refund due. If we cancel, the refund
will be pro rata. If the first Named Insured cancels, the refund will be less than pro rata and will be subject to the
minimum premium stated in the Declarations. The cancellation will be effective even if we have not made or
offered a refund.

IE.COV.EPIC.001 (05/13)

Includes copyrighted material of Insurance Services Offices, Inc. with its permission.

Page 30 of 44

Maalt_000997
Removal Appendix 0467

Case 20-04064-elm Doc 1-1 Filed 09/04/20

f.
4.

Entered 09/04/20 10:53:27

Page 468 of 862

If notice is mailed, proof of mailing will be sufficient proof of notice.

Changes
This policy contains all the agreements between you and us concerning the insurance afforded. The first Named Insured
shown in the Declarations is authorized to make changes in the terms of this policy with our consent. This policy's terms
can be amended or waived only by endorsement issued by us and made a part of this policy.

5.

Choice of Forum
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that any such litigation shall take place in the appropriate federal or state courts located in New York, New York and
any arbitration or other form of dispute resolution shall take place in New York, New York.

6.

Choice of Law
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that the internal laws of the State of New York shall apply without giving effect to any conflicts or choice of law
principles. The terms and conditions of this policy shall not be deemed to constitute a contract of adhesion and shall
not be construed in favor of or against any party hereto by reason or authorship or otherwise.

7.

Currency
All reimbursement shall be made in United States currency at the rate of exchange prevailing on:
a.

The date of judgment if judgment is rendered;

b.

The date of settlement if settlement is agreed upon with our written consent;

c.

The date of payment of clean-up costs and emergency response expense; or

d.

The date legal and claims expense payments are paid.

Whichever is applicable.
8.

Duties In The Event Of Occurrence, Offense, Pollution Incident, Professional Incident, Act, Error or Omission, Claim
Or Suit
a.

Without limiting the requirements of any insuring agreement in this policy, you must see to it that we are notified
as soon as practicable of an occurrence, offense, pollution incident, professional incident or act, error or omission
which may result in a claim. To the extent possible, notice should include:
(1) How, when and where the occurrence, offense, pollution incident, professional incident or act, error or
omission took place;
(2) The names and addresses of any injured persons and witnesses; and
(3) The nature and location of any injury or damage arising out of the occurrence, offense, pollution incident,
professional incident or act error or omission.

b.

If a claim is made or suit is brought against any insured, you must:
(1) Immediately record the specifics of the claim or suit and the date received; and
(2) Notify us as soon as practicable.

You must see to it that we receive written notice of the claim or suit as soon as practicable.
c.

You and any other involved insured must:
(1) Immediately send us copies of any demands, notices, summonses or legal papers received in connection with
the claim or suit;
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(2) Authorize us to obtain records and other information;
(3) Cooperate with us in the investigation or settlement of the claim or defense against the suit; and
(4) Assist us, upon our request, in the enforcement of any right against any person or organization which may be
liable to the insured because of injury or damage to which this insurance may also apply.
d.

In the event emergency response expenses are incurred, you must provide, in writing, all available information
relating to such emergency response expenses and the pollution incident giving rise thereto to us within fourteen
(14) days of commencement of the pollution incident. Such information shall include all applicable information
detailed in Paragraph a. above.

e.

In the event of a time-element pollution incident, you must provide, in writing, all available information relating to
the pollution incident giving rise thereto to us within thirty (30) days of commencement of the pollution incident.
Such information shall include all applicable information detailed in Paragraph a. above.

f.

No insured will, except at that insured's own cost, voluntarily make a payment, assume any obligation, or incur any
expense, other than for first aid and emergency response expense, without our consent.

g.

When any insured becomes legally obligated to pay clean-up costs to which this insurance applies, the insured
must:
(1) Submit, for our approval, all proposed work plans prior to submittal to any regulatory agency.
(2) Submit, for our approval, all bids and contracts for clean-up costs prior to execution or issuance.
(3) Forward progress submittals regarding clean-up costs at reasonable intervals and always prior to submittal to
any regulatory agency that is authorized to review and approve such submittals.
We shall have the right, but not the duty, to assume direct control of such clean-up costs. Any clean-up costs
incurred by us shall be applied against the applicable Limit of Insurance and deductible.

h.

9.

If we are prohibited under applicable law from investigating, defending or settling any such claim or suit, the
insured shall, under our supervision, arrange for such investigation and defense thereof as is reasonably necessary,
and subject to our prior authorization, shall effect such settlement thereof.

Economic and Trade Sanctions
In accordance with laws and regulation of the United States concerning economic and trade sanctions administered
and enforced by The Office Of Foreign Assets Control (OFAC), this policy is void ab initio solely with respect to any term
or condition of this policy that violates any laws or regulations of the United States concerning economic and trade
sanctions.

10. Enforceability
If any part of this policy is deemed invalid or unenforceable, it shall not affect the validity or enforceability of any other
part of this policy, which shall be enforced to the full extent permitted by law.
11. Extended Reporting Period
This condition applies only as respects COVERAGE PART III - SITE POLLUTION INCIDENT LEGAL LIABILITY and
COVERAGE PART IV – PROFESSIONAL LIABILITY.
a.

This condition applies only if:
(1) The policy is cancelled or non-renewed for any reason except non-payment of the premium; or
(2) We renew or replace this policy with COVERAGE PART III - SITE POLLUTION LIABILITY or COVERAGE PART IV –
PROFESSIONAL LIABILITY that provides claims-made coverage for bodily injury, property damage,
environmental damage or professional incident and that has a Retroactive Date later than the one shown in
the Declarations or for an insured site; and
(3) You do not purchase coverage to replace the coverage described in Paragraph a.(2).

b.

Automatic Extended Reporting Period
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You shall automatically have a period of ninety (90) days following the effective date of such termination of
coverage in which to provide written notice to us of claims first made and reported within the automatic extended
reporting period.
A claim first made and reported within the automatic extended reporting period will be deemed to have been
made on the last day of the policy period, provided that the claim is for damages, clean-up costs or emergency
response expense arising from a pollution incident which commenced on or after the Retroactive Date, if
applicable, and before the end of the policy period or the claim is for damages arising from a professional incident
that occurred on or after the Retroactive Date and before the end of the policy period and is otherwise covered by
this policy.
No part of the automatic extended reporting period shall apply if the optional extended reporting period is
purchased.
c.

Extended Reporting Period Option:
(1) A claim first made and reported within forty eight (48) months after the end of the policy period will be
deemed to have been made on the last day of the policy period, provided that the claim is for damages,
clean-up costs or emergency response expense arising from a pollution incident which commenced on or
after the Retroactive Date, if applicable, and before the end of the policy period or the claim is for damages
arising from a professional incident that occurred on or after the Retroactive Date and before the end of the
policy period and is otherwise covered by this policy.
(2) The Extended Reporting Period Endorsement will not reinstate or increase the Limits of Insurance or extend
the policy period.

d.

We will issue the Endorsement indicating the Extended Reporting Period Option has been accepted if the first
Named Insured shown in the Declarations:
(1) Makes a written request for it which we receive within 30 days after the end of the policy period; and
(2) Promptly pays the additional premium, which will not exceed 200% of the annual premium for the policy,
when due.
The Extended Reporting Period Endorsement will not take effect unless the additional premium is paid when due.
If that premium is paid when due, the Endorsement may not be cancelled. The additional premium will be fully
earned when the Endorsement takes effect.

d.

The Extended Reporting Period Endorsement will also amend SECTION IV – CONDITIONS, Condition 17. Other
Insurance so the insurance provided will be excess over any other valid and collectible insurance available to the
insured, whether primary, excess, contingent or on any other basis, whose policy period begins or continues after
the Endorsement takes effect.

12. Headings
The descriptions in the headings and sub-headings of this policy are inserted solely for convenience and do not
constitute any part of the terms or conditions on this policy.
13. Independent Counsel
In the event the insured is entitled by law to select independent counsel to oversee our defense of a claim or suit at
our expense, the attorney fees and all other litigation expenses we must pay to that counsel are limited to the rates we
actually pay to counsel we retain in the ordinary course of business in the defense of similar claims or suits in the
community where the claim or suit arose or is being defended.
Additionally, we may exercise the right to require that such counsel have certain minimum qualifications with respect
to their competency including experience in defending claims or suits similar to the one pending against the insured
and to require such counsel have errors and omissions insurance coverage. As respects any such counsel, the insured
agrees that counsel will timely respond to our request for information regarding the claims or suit.
Furthermore, the insured may at any time, by the insured’s written consent, freely and fully waive these rights to select
independent counsel.
14. Inspections and Surveys
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We have the right to:
(1) Make inspections and surveys at any time;
(2) Give you reports on the conditions we find; and
(3) Recommend changes.

b.

We are not obligated to make any inspections, surveys, reports or recommendations and any such actions we do
undertake relate only to insurability and the premiums to be charged. We do not make safety inspections. We do
not undertake to perform the duty of any person or organization to provide for the health or safety of workers or
the public. And we do not warrant that conditions:
(1) Are safe or healthful; or
(2) Comply with laws, regulations, codes or standards.
This applies not only to us, but also to any rating, advisory, rate service or similar organization which makes
insurance inspections, surveys, reports or recommendations.

15. Legal Action Against Us
No person or organization has a right under this policy:
a.

To join us as a party or otherwise bring us into a suit asking for damages from an insured; or

b.

To sue us on this policy unless all of its terms have been fully complied with.

A person or organization may sue us to recover on an agreed settlement or on a final judgment against an insured; but
we will not be liable for damages that are not payable under the terms of this policy or that are in excess of the
applicable limit of insurance. An agreed settlement means a settlement and release of liability signed by us, the insured
and the claimant or the claimant's legal representative.
16. Multiple Coverage Sections
No claim or suit, or part thereof, for which we have accepted coverage or coverage has been held to apply under one
or more Coverages in this policy shall be covered under any other Coverages in this policy.
17. Other Insurance
If other valid and collectible insurance is available to the insured for a loss we cover under this policy, our obligations
are limited as follows:
a.

Primary Insurance
This insurance is primary except when Paragraph b. below applies. If this insurance is primary, our obligations are
not affected unless any of the other insurance is also primary. Then, we will share with all that other insurance by
the method described in Paragraph c. below. However, regardless of whether b. below applies, in the event that a
written contract or agreement or permit requires this insurance to be primary for any person or organization you
agreed to insure and such person or organization is an insured under this policy, we will not seek contributions
from any such other insurance issued to such person or organization

b.

Excess Insurance
(1) This insurance is excess over:
(a) Any of the other insurance, whether primary, excess, contingent or on any other basis:
(i) That is Fire, Extended Coverage, Builder's Risk, Installation Risk or similar coverage for your work;
(ii) That is Fire insurance for premises rented to you or temporarily occupied by you with permission of
the owner;
(iii) That is insurance purchased by you to cover your liability as a tenant for property damage to
premises rented to you or temporarily occupied by you with permission of the owner; or
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(iv) If the loss arises out of the maintenance or use of aircraft, autos or watercraft to the extent not
subject to Exclusion a. of COVERAGE PART I – Coverage A – General Bodily Injury And Property
Damage Liability.
(b) Any other primary insurance available to you covering liability for damages arising out of the premises or
operations, or the products and completed operations, for which you have been added as an additional
insured.
(c) Any project specific primary insurance available to you covering liability for damages arising out of your
work, for which you are an insured
(2) When this insurance is excess, we will have no duty to defend the insured against any suit if any other insurer
has a duty to defend the insured against that suit. If no other insurer defends, we will undertake to do so, but
we will be entitled to the insured's rights against all those other insurers.
(3) When this insurance is excess over other insurance, we will pay only our share of the amount of the loss, if
any, that exceeds the sum of:
(a) The total amount that all such other insurance would pay for the loss in the absence of this insurance;
(b) The total of all deductible and self-insured amounts under all that other insurance; and
(c) The deductible and self-insured amounts under this insurance.
(4) We will share the remaining loss, if any, with any other insurance that is not described in this Excess Insurance
provision and was not bought specifically to apply in excess of the Limits of Insurance shown in the
Declarations of this policy.
c.

Method Of Sharing
If all of the other insurance permits contribution by equal shares, we will follow this method also. Under this
approach each insurer contributes equal amounts, excess of applicable deductible and self-insured amounts under
all such insurance, until it has paid its applicable limit of insurance or none of the loss remains, whichever comes
first.
If any of the other insurance does not permit contribution by equal shares, we will contribute by limits. Under this
method, each insurer's share is based on the ratio of its applicable limit of insurance to the total applicable limits
of insurance of all insurers.

18. Premiums and Deductible
The first Named Insured shown in the Declarations:
a.

Is responsible for the payment of all premiums;

b.

Will be the payee for any return premiums we pay; and

c.

Is responsible for the payment of all deductibles.

19. Representations
By accepting this policy, you agree:
a.

The statements in the Declarations are accurate and complete;

b.

Those statements are based upon representations you made to us; and

c.

We have issued this policy in reliance upon your representations.

20. Separation Of Insureds
Except with respect to the Limits of Insurance, any insured versus insured exclusions, and any rights or duties
specifically assigned in this policy to the first Named Insured, this insurance applies:
a.

As if each Named Insured were the only Named Insured; and

b.

Separately to each insured against whom claim is made or suit is brought.
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21. Service of Suit
Subject to SECTION IV – CONDITIONS, Condition 5. Choice of Forum, it is agreed that in the event of failure of us to pay
any amount claimed to be due hereunder, we, at the request of the insured, will submit to the jurisdiction of a court of
competent jurisdiction within the United States. Nothing in this condition constitutes or should be understood to
constitute a waiver of our rights to commence an action in any court of competent jurisdiction in the United States, to
remove an action to a United States District Court, or to seek a transfer of a case to another court as permitted by the
laws of the United States or of any state in the United States. It is further agreed that service of process in such suit
may be made upon us and that in any suit instituted against us upon this contract, we will abide by the final decision of
such court or of any appellate court in the event of any appeal.
Further, pursuant to any statute of any state, territory, or district of the United States which makes provision therefore,
we hereby designate the Superintendent, Commissioner, Director of Insurance, or other officer specified for that
purpose in the statute, or his or her successor or successors in office as its true and lawful attorney upon whom may be
served any lawful process in any action, suit or proceeding instituted by or on behalf of the insured or any beneficiary
hereunder arising out of this contract of insurance, and hereby designates the above named counsel as the person to
whom the said officer is authorized to mail such process or a true copy thereof.
22. Transfer Of Rights Of Recovery Against Others To Us
If the insured has rights to recover all or part of any payment we have made under this policy, those rights are
transferred to us. At our request, the insured will bring suit or transfer those rights to us and help us enforce them.
However, if the insured has waived rights of recovery against any person or organization prior to a loss, we waive any
right of recovery we may have under this policy against such person or organization.
23. Transfer of Your Rights and Duties Under This Policy
Your rights and duties under this policy may not be transferred without our written consent except in the case of death
of an individual named insured.
If you die, your rights and duties will be transferred to your legal representative but only while acting within the scope
of duties as your legal representative. Until your legal representative is appointed, anyone having proper temporary
custody of your property will have your rights and duties but only with respect to that property.
24. When We Do Not Renew
If we decide not to renew, we will mail or deliver to the first Named Insured shown in the Declarations written notice
of the nonrenewal not less than ninety (90) days before the expiration date. If notice is mailed, proof of mailing will be
sufficient proof of notice.
SECTION V – DEFINITIONS
1.

Administration means:
a.

Providing information to employees, including their dependents and beneficiaries, with respect to eligibility for or
the scope of employee benefit programs;

b.

Handling records in connection with the employee benefit program; or

c.

Effecting, continuing or terminating any employee's participation in any benefit included in the employee benefit
program.

However, administration does not include handling payroll deductions.
2.

3.

Advertisement means a notice that is broadcast or published to the general public or specific market segments about
your goods, products or services for the purpose of attracting customers or supporters. For the purposes of this
definition:
a.

Notices that are published include material placed on the Internet or on similar electronic means of
communication; and

b.

Regarding websites, only that part of a website that is about your goods, products or services for the purposes of
attracting customers or supporters is considered an advertisement.

Auto means:
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a.

A land motor vehicle, trailer or semitrailer designed for travel on public roads, including any attached machinery or
equipment; or

b.

Any other land vehicle that is subject to a compulsory or financial responsibility law where it is licensed or
principally garaged.

However, auto does not include mobile equipment.
4.

Bodily injury means physical injury, sickness, disease, building-related illness, mental anguish, shock or emotional
distress, sustained by any person, including death resulting therefrom. Bodily injury shall also include medical
monitoring costs.

5.

Claim means a demand, notice or assertion of a legal right alleging liability or responsibility on the part of the insured.

6.

Clean-up costs means reasonable and necessary costs, charges and expenses, including associated legal and claims
expense payments incurred with our prior written consent, incurred to investigate, remove, dispose of, abate, contain,
treat, neutralize, monitor or test soil, surface water, groundwater or other contaminated media but only:
a.

To the extent required by environmental laws governing the liability or responsibilities of the insured to respond
to a pollution incident;

b.

In the absence of a. above, to the extent recommended in writing by an environmental professional; or

c.

To the extent incurred by the government or any political subdivision within Definition 8.a. of coverage territory;
or

d.

To the extent incurred by parties other than you.

Clean-up costs also includes restoration costs
Clean-up costs does not include costs, charges or expenses incurred by the insured for materials supplied or services
performed by the insured unless such costs, charges or expenses are incurred with our prior written approval.
7.

Conveyance means any auto, railcar, rolling stock, train, watercraft or aircraft. Conveyance does not include pipelines.

8.

Coverage territory means:
a.

The United States of America (including its territories and possessions), Puerto Rico, Canada and the Gulf of
Mexico;

b.

International waters or airspace, but only if the injury or damage occurs in the course of travel or transportation
between any places included in Paragraph a. above;

c.

All other parts of the world if the injury or damage arises out of:
(1) The activities of a person whose home is in the territory described in Paragraph a. above, but is away for a
short time on your business; or
(2) Personal and advertising injury offenses that take place through the Internet or similar electronic means of
communication;
provided the insured’s responsibility to pay damages is determined in a suit on the merits, in the territory
described in Paragraph a. above or in a settlement we agree to; or

d.

All other parts of the world if the injury or damage arises out of your product, a pollution incident caused by your
work, a pollution incident during transportation or a pollution incident on, at, under or migrating from a nonowned site, however:
(1) We assume no responsibility for furnishing certificates or evidence of insurance or bonds; and
(2) We will not be liable for any fine or penalty imposed on you for failing to comply with insurance laws.

9.

Emergency response expense means reasonable and necessary costs, charges and expenses including legal and claims
expense payments incurred to investigate, remove, dispose of, abate, contain, treat, neutralize, monitor or test soil,
surface water, groundwater or other contaminated media.

10. Employee includes a leased worker and a temporary worker. As respects Employee Benefits Administration Liability,
employee also means a person actively employed, formerly employed, on leave of absence or disabled, or retired.
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11. Employee benefits program means a program providing some or all of the following benefits to employees, whether
provided through a plan authorized by applicable law to allow employees to elect to pay for certain benefits with pretax dollars or otherwise:
a.

Group life insurance, group accident or health insurance, dental, vision and hearing plans, and flexible spending
accounts, provided that no one other than an employee may subscribe to such benefits and such benefits are
made generally available to those employees who satisfy the plan's eligibility requirements;

b.

Profit sharing plans, employee savings plans, employee stock ownership plans, pension plans and stock
subscription plans, provided that no one other than an employee may subscribe to such benefits and such benefits
are made generally available to all employees who are eligible under the plan for such benefits;

c.

Unemployment insurance, social security benefits, workers' compensation and disability benefits; and

d.

Vacation plans, including buy and sell programs; leave of absence programs, including military, maternity, family,
and civil leave; tuition assistance plans; transportation and health club subsidies

12. Environmental damage means physical damage to land, conveyances, structures on land or water, the atmosphere,
any watercourse or body of water including surface water or groundwater, giving rise to clean-up costs or emergency
response expense.
13. Environmental laws means any federal, state, provincial, municipal or other local laws, including, but not limited to,
statutes, rules, ordinances, guidance documents, regulations and all amendments thereto, including state voluntary
cleanup or risk based corrective action guidance, and governmental, judicial or administrative orders and directives,
that are applicable to a pollution incident.
14. Environmental professional means an individual approved and designated by us in writing who is duly certified or
licensed in a recognized field of environmental science as required by a state board, a professional association, or both,
who meet certain minimum qualifications and who maintain specified levels of errors and omissions insurance
coverage acceptable to us. We shall consult with the insured in conjunction with the selection of the environmental
professional.
15. Executive officer means a person holding any of the officer positions created by your charter, constitution, by-laws or
any other similar governing document.
16. Extended reporting period means the claims reporting provision described in SECTION IV – CONDITIONS, Condition 11.
Extended Reporting Period.
17. Hostile fire means one which becomes uncontrollable or breaks out from where it was intended to be.
18. Impaired property means tangible property, other than your product or your work, that cannot be used or is less
useful because:
a.

It incorporates your product or your work that is known or thought to be defective, deficient, inadequate or
dangerous; or

b.

You have failed to fulfill the terms of a contract or agreement;

if such property can be restored to use by the repair, replacement, adjustment or removal of your product or your
work or your fulfilling the terms of the contract or agreement.
19. Insured contract means:
a.

A contract for a lease of premises. However, that portion of the contract for a lease of premises in excess of 30
consecutive days that indemnifies any person or organization for damage by fire, lightning or explosion to
premises while rented to you or temporarily occupied by you with permission of the owner is not an insured
contract;

b.

A sidetrack agreement;

c.

Any easement or license agreement;

d.

An obligation, as required by ordinance, to indemnify a municipality, except in connection with work for a
municipality;

e.

An elevator maintenance agreement;
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That part of any other contract or agreement pertaining to your business (including an indemnification of a
municipality in connection with work performed for a municipality) under which you assume the tort liability of
another party to pay for bodily injury, property damage or environmental damage to a third person or
organization. Tort liability means a liability that would be imposed by law in the absence of any contract or
agreement.
Paragraph f. does not include that part of any contract or agreement that indemnifies an architect, engineer or
surveyor for injury or damage arising out of:
(1) Preparing, approving, or failing to prepare or approve, maps, shop drawings, opinions, reports, surveys, field
orders, change orders or drawings and specifications; or
(2) Giving directions or instructions, or failing to give them, if that is the primary cause of the injury or damage.

20. Insured site means a location listed on the Insured Site Schedule Endorsement, if any, attached to this policy.
21. Leased worker means a person leased to you by a labor leasing firm under an agreement between you and the labor
leasing firm, to perform duties related to the conduct of your business. Leased worker does not include a temporary
worker.
22. Legal and Claims Expense Payments means:
a.

All expenses we incur that are directly allocated to a particular claim or suit.

b.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

c.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys' fees or
attorneys' expenses taxed against the insured.

d.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

e.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

f.

Expenses incurred by the insured for first aid administered to others at the time of any accident, for bodily injury
to which this insurance applies.

23. Loading or unloading means the handling of property:
a.

After it is moved from the place where it is accepted for movement into or onto an aircraft, watercraft or auto;

b.

While it is in or on an aircraft, watercraft or auto; or

c.

While it is being moved from an aircraft, watercraft or auto to the place where it is finally delivered;

But loading or unloading does not include the movement of property by means of a mechanical device, other than a
hand truck, that is not attached to the aircraft, watercraft or auto.
24. Location means premises involving the same or connecting lots, or premises whose connection is interrupted only by a
street, roadway, waterway or right-of-way of a railroad.
25. Misdelivery means the delivery of any liquid product into a wrong receptacle or to a wrong address or the erroneous
delivery of one liquid product for another.
26. Mobile equipment means any of the following types of land vehicles, including any attached machinery or equipment:
a.

Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off public roads;

b.

Vehicles maintained for use solely on or next to premises you own or rent;

c.

Vehicles that travel on crawler treads;

d.

Vehicles, whether self-propelled or not, maintained primarily to provide mobility to permanently mounted power
cranes, shovels, loaders, diggers or drills or road construction or resurfacing equipment such as graders, scrapers
or rollers;
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Vehicles not described in a., b., c., or d. above that are not self-propelled and are maintained primarily to provide
mobility to permanently attached equipment of the following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, geophysical
exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;

f.

Vehicles not described in a., b., c., or d. above maintained primarily for purposes other than the transportation of
persons or cargo.
However, self-propelled vehicles with the following types of permanently attached equipment are not mobile
equipment but will be considered autos:
(1) Equipment designed primarily for snow removal, road maintenance (but not construction or resurfacing) or
street cleaning;
(2) Cherry pickers and similar devices mounted on automobile or truck chassis and used to raise or lower workers;
and
(3) Air compressor, pumps and generators, including spraying, welding, building cleaning, geophysical exploration,
lighting and well servicing equipment.

However mobile equipment does not include any land vehicles that are subject to a compulsory or financial
responsibility law or other motor vehicle insurance law where it is licensed or principally garaged. Land vehicles subject
to a compulsory or financial responsibility law or other motor vehicle insurance law are considered autos.
27. Mold matter means mold, mildew and fungi, whether or not such mold matter is living.
28. Natural resource damage means physical injury to or destruction of, as well as the assessment of such injury or
destruction, including the resulting loss of value of land, fish, wildlife, biota, air, water, groundwater, drinking water
supplies, and other such resources belonging to, managed by, held in trust by, appertaining to, or otherwise controlled
by the United States (including the resources of the fishery conservation zone established by the Magnuson-Stevens
Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.)), any state, local or provincial government, any
foreign government, any Native American tribe, or, if such resources are subject to a trust restriction on alienation, any
member of a Native American tribe.
29. Non-owned site:
a.

Means any location which:
(1) Was not at any time owned or occupied by any insured; and
(2) Which is not specifically scheduled as an insured site.

b.

Does not include:
(1) Any location which is not licensed by the appropriate federal, state or local authority to perform storage,
disposal, processing or treatment of waste from your operations or your work in compliance with
environmental law.
(2) Any location or any part thereof that has been subject to a consent order or corrective action under
environmental law or is listed or proposed to be listed on the Federal National Priorities list (NPL) prior to
waste from your operations or your work being legally consigned for delivery or delivered for storage,
disposal, processing or treatment at such location.
(3) Any location of a purchaser or user of your product.

30. Nuclear material means source material, special nuclear material or byproduct material which have the meanings
given them in the Atomic Energy Act of 1954 or in any law amendatory thereof.
31. Occurrence means an accident, including continuous or repeated exposure to substantially the same general harmful
conditions.
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32. Personal and advertising injury means injury, including consequential bodily injury, arising out of one or more of the
following offenses:
a.

False arrest, detention or imprisonment;

b.

Malicious prosecution;

c.

The wrongful eviction from, wrongful entry into, or invasion of the right of private occupancy of a room, dwelling
or premises that a person occupies, committed by or on behalf of its owner, landlord or lessor;

d.

Oral or written publication, in any manner, of material that slanders or libels a person or organization or
disparages a person's or organization's goods, products or services;

e.

Oral or written publication, in any manner, of material that violates a person's right of privacy;

f.

The use of another’s advertising idea in your advertisement;

g.

Infringing upon another’s copyright, trade dress or slogan in your advertisement.

33. Policy period means the period of time stated in the Declarations. However, if the policy is cancelled in accordance
with SECTION IV – CONDITIONS, Condition 3. Cancellation, the policy period ends on the effective date of such
cancellation.
34. Pollutants means any solid, liquid, gaseous or thermal irritant, or contaminant, including smoke, soot, vapor, fumes,
acids, alkalis, chemicals, hazardous substances, hazardous materials, or waste materials, including medical, infectious
and pathological wastes. Pollutants includes electromagnetic fields, mold matter and legionella pneumophila.
35. Pollution incident means:
a.

The discharge, dispersal, release, escape, migration, or seepage of pollutants on, in, into, or upon land,
conveyances, structures on land or water, the atmosphere, any watercourse or body of water including surface
water or groundwater; or

b.

The presence of mold matter.

Pollution incident includes the illicit abandonment of pollutants at any location which is owned or occupied by you
provided that such abandonment was committed by parties other than an insured and without the knowledge of a
responsible executive.
36. Products - completed operations hazard:
a.

Includes all bodily injury, property damage or environmental damage occurring away from a location you own or
occupy and arising out of your product or your work except:
(1) Products that are still in your physical possession; or
(2) Work that has not yet been completed or abandoned. However, your work will be deemed completed at the
earliest of the following times:
(a) When all of the work called for in your contract has been completed.
(b) When all of the work to be done at the job site has been completed if your contract calls for work at more
than one job site.
(c) When that part of the work done at a job site has been put to its intended use by any person or
organization other than another contractor or subcontractor working on the same project.
Work that may need service, maintenance, correction, repair or replacement, but which is otherwise
complete, will be treated as completed.

b.

Does not include bodily injury, property damage or environmental damage arising out of the transportation of
property, unless the injury or damage arises out of a condition in or on a vehicle not owned or operated by you,
and that condition was created by the loading or unloading of that vehicle by any insured or the existence of tools,
uninstalled equipment or abandoned or unused materials.
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37. Professional incident means any act, error or omission in the providing or failure to provide professional services by or
on behalf of the insured.
38. Professional services means those services performed for a fee by you or those acting on your behalf, including but not
limited to, architect, engineer, consultant, inspector, technician and surveyor that you or those acting on your behalf
are qualified to perform for others and are consistent with your corporate statements of professional qualifications.
39. Property damage means:
a.

Physical injury to or destruction of tangible property, including all resulting loss of use and diminished value of that
property. All such loss of use and diminished value shall be deemed to occur at the time of the physical injury that
caused it;

b.

Loss of use of tangible property that is not physically injured or destroyed. All such loss of use shall be deemed to
occur at the time of the occurrence or pollution incident that caused it; or

c.

Natural resource damage.

Property damage does not include environmental damage.
For the purpose of this insurance, electronic data is not tangible property. As used in this definition, electronic data
means information, facts or programs stored as or on, created or used on, or transmitted to or from computer
software, including systems and applications software, hard or floppy disks, CDROMS, tapes drives, cells, data
processing devices or any other media which are used with electronically controlled equipment.
40. Responsible executive means any officer, director, risk manager, partner, your manager of an insured site, your
manager or supervisor responsible for environmental affairs, health and safety affairs, control or compliance or any
other employee authorized by you to give or receive notice of an occurrence or claim.
41. Restoration costs means reasonable and necessary costs incurred by the insured with our prior written consent, to
repair, restore or replace damaged real or personal property damaged during work performed in the course of
incurring clean-up costs in order to restore the property to the condition it was in prior to being damaged during such
work. Restoration costs shall not exceed the lesser of actual cash value of such real or personal property or the cost of
repairing, restoring or replacing the damaged property with other property of like kind and quality. An adjustment for
depreciation and physical condition shall be made in determining actual cash value. If a repair or replacement results in
better than like kind or quality, we will not pay for the amount of the betterment, except to the extent such
betterments of the damaged property entail the use of materials which are environmentally preferable to those
materials which comprised the damaged property. Such environmentally preferable material must be certified as such
by an applicable independent certifying body, where such certification is available, or, in the absence of such
certification, based on our judgment in our sole discretion.
42. Suit means a civil proceeding in which damages to which this insurance applies are alleged. Suit includes an arbitration
proceeding in which such damages are claimed and to which the insured must submit or does submit with our consent
or any other alternative dispute resolution proceeding in which such damages are claimed and to which the insured
submits with our consent.
43. Temporary worker means a person who is furnished to you to substitute for a permanent worker on leave or to meet
seasonal or short-term workload conditions.
44. Time-Element pollution incident means a pollution incident demonstrable as having first commenced at an identified
time and place during the policy period provided:
a.

Such pollution incident does not originate or arise from, or relate to an underground storage tank; and

b.

Such pollution incident is not (i) heat, smoke or fumes from a hostile fire or (ii) solely with respect to bodily injury,
smoke, fumes, vapor or soot produced by or originating from equipment that is used to heat, cool or dehumidify
the building, or equipment that is used to heat water for personal use, by the building’s occupants or their guests.

45. Transportation means the movement of goods, product, merchandise, supplies or waste in a conveyance by the
insured or a third party carrier from the time of movement from the point of origin until delivery to the final
destination. Transportation includes the movement of goods, products, merchandise, supplies or waste into, onto or
from a conveyance.
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46. Underground storage tank means any tank, including any piping and appurtenances connected to the tank, located on
or under an owned or occupied location or an insured site that has at least ten (10) percent of its combined volume
underground. Underground storage tank does not include:
a.

Septic tanks, sump pumps, or oil/water separators;

b.

A tank that is enclosed within a basement or cellar, if the tank is upon or above the surface of the floor; or

c.

Storm-water or wastewater collection systems.

47. Volunteer worker means a person who is not your employee, and who donates his or her work and acts at the
direction of and within the scope of duties determined by you, and is not paid a fee, salary or other compensation by
you or anyone else for their work performed for you.
48. Waste means all waste and includes materials to be recycled, reconditioned or reclaimed.
49. Your product:
a.

Means:
(1) Any goods or products, other than real property, manufactured, sold, handled, distributed or disposed of by:
a)

You;

b) Others trading under your name; or
c)

A person or organization whose business or assets you have acquired; and

(2) Containers (other than vehicles), materials, parts or equipment furnished in connection with such goods or
products.
b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your product; and
(2) The providing of or failure to provide warnings or instructions.

50. Your work:
a.

Means:
(1) Work or operations performed by you or on your behalf; and
(2) Materials, parts or equipment furnished in connection with such work or operations.

b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your work; and
(2) The providing or failure to provide warnings or instructions.

IE.COV.EPIC.001 (05/13)
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IN WITNESS WHEREOF, the Insurer has caused this Policy to be executed and attested, but this Policy will not be valid
unless countersigned by a duly authorized representative of the Insurer, to the extent required by applicable law.

Ironshore Specialty Insurance Company by:

Secretary

IE.COV.EPIC.001 (05/13)

President
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
This insurance contract is with an insurer not licensed to transact insurance in this state and is issued and
delivered as surplus line coverage under the Texas insurance statutes. The Texas Department of Insurance
does not audit the finances or review the solvency of the surplus lines insurer providing this coverage, and the
insurer is not a member of the property and casualty insurance guaranty association created under Chapter
462, Insurance Code. Chapter 225, Insurance Code, requires payment of a 4.85 percent tax on gross
premium.

ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC) DECLARATIONS
Policy Number:

002357403

Renewal of Policy Number:

Item 1.

Named Insured & Mailing Address:

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119

Item 2.

Broker & Mailing Address:

AmWins Brokerage of Texas, Inc. (Dallas)
5910 North Central Expressway
SUITE NO 500
Dallas, TX 75206

Item 3.

Policy Period:

Effective:

June 01, 2018

Expiration:

002357402

June 01, 2019

12:01 a.m. time at your mailing address shown above.
Item 4.

Limits Of Insurance And Deductible:

LIMIT

DEDUCTIBLE

Each Occurrence Limit – COVERAGE PART I: Coverage A, B, C Inclusive
Coverage A: General Bodily Injury and Property Damage Liability
Coverage B: Hostile Fire and Building Equipment Liability
Coverage C: Products Pollution and Exposure Liability

$1,000,000

$0

Each Occurrence Limit – COVERAGE PART I: Coverage D, E, F Inclusive
Coverage D: Time-Element Pollution Bodily Injury and Property Damage Liability
Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage
Liability
Coverage F: Pollution Liability during Transportation

$1,000,000

$25,000

Each Occurrence Limit - Contractors Pollution Liability: Coverage G

$1,000,000

$25,000

Damage to Premises Rented to You Limit: Any one premises

$500,000

N/A

Personal and Advertising Injury Limit: Any one person or organization

$1,000,000

N/A

IE.DEC.EPIC.001 (05/13)
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Employee Benefits Administration Liability Limit: Any one employee

$1,000,000

N/A

Medical Expense Limit: Any one person

$25,000

N/A

Each Incident Limit - COVERAGE PART III: Site Pollution Incident Legal Liability

$1,000,000

$25,000

Each Incident Limit - COVERAGE PART IV: Professional Liability

Not Purchased

N/A

GENERAL AGGREGATE LIMIT

$2,000,000

N/A

PRODUCTS COMPLETED OPERATIONS AGGREGATE LIMIT

$2,000,000

N/A

Form of Business:
Individual
Partnership
Joint Venture
Trust
Limited Liability Company
Organization, Including a Corporation (But not including a Partnership, Joint Venture, or Limited Liability
Company)

Item 6.
Policy Premium:

$661,121.00

Premium for Acts of Terrorism (TRIA):

Not Purchased

Total Premium (Including TRIA):

$661,121.00

Compliance with all surplus lines placement requirements, including stamping the Policy and collection and payment of surplus
lines taxes, is the responsibility of the broker.
Item 7.

Minimum Earned Premium:

$165,280.25

Item 8.

Site Pollution Incident Legal Liability Retroactive Date:

See INSURED SITE SCHEDULE (If Applicable)

Item 9.

Professional Liability Retroactive Date:

N/A

Item 10.

Policy Coverage Form:
Endorsements:

Date:

June 14, 2018
MO/DAY/YR.

IE.DEC.EPIC.001 (05/13)

IE.COV.EPIC.001 (0513) Environmental Protection Insurance Coverage Package
See SCHEDULE OF ENDORSEMENTS

Authorized Representative
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SCHEDULE OF ENDORSEMENTS
Endorsement number - Form Number – Edition Date – Form Name
1. IE.PN.ALL.002 (0316) Notice of Claim
2. IE.END.ALL.002 (0409) Terrorism Exclusion
3. IE.END.ALL.001 (0216) Named Insured
4. IE.END.EPIC.003 (0409) Insured Site Schedule
5. IE.END.EPIC.010 (0812) Designated Entity Exclusion
6. IE.END.EPIC.012 (1014) Specified Additional Insured
7. IE.END.EPIC.019 (0709) Notice of Cancellation Designated Entity
8. MANUSCRIPT: Premium Reconciliation Condition Endorsement

IE.DEC.EPIC.001 (05/13)
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TEXAS NOTICE
IMPORTANT NOTICE

AVISO IMPORTANTE

To obtain information or make a complaint:

Para obtener informacion o para someter una queja:

You may call Liberty Mutual Group’s toll-free telephone
number for information or to make a complaint at:

Usted puede Illamar al numero de telefono gratis de
Liberty Mutual Group’s para informacion o para someter
una queja al:

1-800-344-0197
You may also write to Liberty Mutual Group at:
Presidential Service Team
Liberty Mutual Group
175 Berkeley St. MS 10B
Boston, MA 02116
PresidentialSvcTeam@LibertyMutual.com
You may contact the Texas Department of Insurance to
obtain information on companies, coverages, rights or
complaints at:
1-800-252-3439
You may write the Texas Department of Insurance:
Mail: PO Box 149091 (mail code 111-1A)
Austin, TX 78714-9091
FAX # (512) 490-1007
Web:
http://www.tdi.texas.gov/consumer/complfrm.html
E-mail: consumerprotection@tdi.texas.gov
In person: 333 Guadalupe, Austin, Texas 78701

1-800-344-0197
Usted tambien puede escribir a Liberty Mutual Group:
Presidential Service Team
Liberty Mutual Group
175 Berkeley St. MS 10B
Boston, MA 02116
PresidentialSvcTeam@LibertyMutual.com
Puede comunicarse con el Departamento de Seguros de
Texas para obtener informacion acerca de companies,
coberturas, derechos o quejas al:
1-800-252-3439
Puede escribir al Departamento de Seguros de Texas:
Mail: PO Box 149091 (mail code 111-1A)
Austin, TX 78714-9091
FAX # (512) 490-1007
Web:
http://www.tdi.texas.gov/consumer/complfrm.html
E-mail: consumerprotection@tdi.texas.gov
In person: 333 Guadalupe, Austin, Texas 78701

PREMIUM OR CLAIM DISPUTES:
Should you have a dispute concerning your premium or
about a claim you should contact the (agent) (company)
(agent or the company) first. If the dispute is not
resolved, you may contact the Texas Department of
Insurance.

DISPUTAS SOBRE PRIMAS O RECLAMOS:
Si tiene una disputa concerniente a su prima o a un
reclamo, debe comunicarse con el (agente) (la compania)
(agente o la compania) primero. Si no se resuelve la
disputa, puede entonces comunicarse con el
Departamento de Seguros de Texas.

ATTACH THIS NOTICE TO YOUR POLICY:
This notice is for information only and does not become
a part or condition of the attached document.

UNA ESTE AVISO A SU POLIZA: Este aviso es solo
para proposito de informacion y no se convierte en parte
o condicion del documento adjunto.

1

1

N003-TX-0318
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 1
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CLAIM AND NOTICE REPORTING
Subject to the claims and notice reporting provisions within the policy, claim and notice reports may be given in writing via:
POSTAL SERVICE to:
Ironshore Environmental Claims CSO
28 Liberty Street, 5th Floor
New York, NY 10005
E-MAIL to:
Ironenviroclaims@ironshore.com
or
USClaims@ironshore.com
FAX to:
646-826-6601
By phone via:
24 Hour Claims Phone Number:
(888) 292-0249
ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.PN.ALL.002 (03/16)

June 14, 2018
Date
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Page 1 of 1

Maalt_001147
Removal Appendix 0502

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 503 of 862

IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 2
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

TERRORISM EXCLUSION
This endorsement modifies insurance provided under the following:
SITE POLLUTION INCIDENT LEGAL LIABILITY SELECT (SPILLS)
CONTRACTORS ENVIRONMENTAL LEGAL LIABILITY (CELL)
ENVIRONMENTAL PROTECTIVE INSURANCE COVERAGE PACKAGE (EPIC PAC)
ENVIRONMENTAL EXCESS LIABILITY
It is hereby agreed that the policy is amended as follows
1.

The following Exclusion is added:
This insurance does not apply to:
TERRORISM
Any injury or damage arising, directly or indirectly, out of terrorism

2.

For the purposes of this endorsement, the following definitions are added:
Any injury or damage means any injury or damage covered under the policy and includes but is not limited to bodily
injury, property damage, environmental damage, remediation expense, emergency response expense, personal and
advertising injury, negligent acts, errors or omissions or professional incident as may be defined in the policy.

IE.END.ALL.002 (04/09)
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Terrorism means a violent act or an act that is dangerous to human life, property or infrastructure that is committed by
an individual or individuals and that appears to be part of an effort to coerce a civilian population or to influence the
policy or affect the conduct of any government by coercion. Terrorism includes an act certified by the Secretary of the
Treasury, in concurrence with the Secretary of State and the Attorney General of the United States, to be an act of
terrorism pursuant to the federal Terrorism Risk Insurance Act.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.END.ALL.002 (04/09)

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 3
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

NAMED INSURED
This endorsement modifies insurance provided under the following:
SITE POLLUTION INCIDENT LEGAL LIABILITY SELECT (SPILLS)
CONTRACTORS ENVIRONMENTAL LEGAL LIABILITY (CELL)
ENVIRONMENTAL PROTECTIVE INSURANCE COVERAGE PACKAGE (EPIC PAC)
ENVIRONMENTAL EXCESS LIABILITY (EEL)
It is hereby agreed that the policy to which this Endorsement is attached is amended as follows:

The following are added to Item 1. of the Declarations as Named Insureds:
1.
2.

Lonestar Prospects Holding Company LLC
GHMR LLC

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.END.ALL.001 (02/16)

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 4
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

INSURED SITE SCHEDULE
This endorsement modifies insurance provided under the following:
ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE (EPIC PAC)
SECTION I – COVERAGES, COVERAGE PART III: SITE POLLUTION, Coverage A - Bodily Injury and Property Damage Liability,
Coverage B - First and Third Party On-Site Clean-Up Costs and Coverage C – Off-Site Clean-Up Costs apply when identified
by an “x” in the applicable Coverage section subject to the corresponding retroactive date:

INSURED SITE(S)

COVERAGE
A
X

COVERAGE
B
X

COVERAGE
C
X

RETROACTIVE
DATE
4/8/2015

1.

2700 Monroe Highway, Cresson, TX

2.

3549 Monroe Highway, Granbury, TX

X

X

X

4/8/2015

3.

6401 Monroe Hwy, Cresson, TX

X

X

X

5/9/2017

4.

6415 Monroe Hwy, Cresson, TX

X

X

X

5/9/2017

5.

7200 Friendship Rd, Tolar, TX

X

X

X

4/12/2017

6.

10422 County Road 404, Kermit, TX

X

X

X

4/19/2017

7.

1415 South business IH 35, Dilley, TX

X

X

X

6/1/2017

8.

1569 N Urlas, Ft. Stockton, TX

X

X

X

6/1/2017

9.

2000 South Main Street, Ft. Worth, TX

X

X

X

6/1/2017

X

X

X

6/1/2017

10. 2301 Terminal Road, Ft. Worth, TX

IE.END.EPIC.003 (04/09)
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11. 2903 Highway 17, Pecos, TX

X

X

X

6/1/2017

12. 3703 CR 1018, Cleburne, TX

X

X

X

6/1/2017

13. 4413 Carey Street, Ft. Worth, TX

X

X

X

6/1/2017

14. 44485 W. Hwy 67, Barnhart, TX

X

X

X

6/1/2017

15. 4800 Christoval Road, San Angelo, TX

X

X

X

6/1/2017

16. 48359 S. CR 182, Gage, OK

X

X

X

6/1/2017

17. 814 S. Railroad St, Big Lake, TX

X

X

X

6/1/2017

18. 869 CR 108, Sweetwater, TX

X

X

X

6/1/2017

19. 900 W. Sutherland, Altus, OK

X

X

X

6/1/2017

20. Rt. 1, 1801 N 16th, Enid, OK

X

X

X

6/1/2017

21. 1045 CR 284, Gonzales, TX

X

X

X

6/1/2018

22. 18 CR 408, Pecos, TX

X

X

X

6/1/2017

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.END.EPIC.003 (04/09)

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 5
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

DESIGNATED ENTITY EXCLUSION
This endorsement modifies insurance provided under the following:
ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE (EPIC PAC)
It is hereby agreed that the policy to which this Endorsement is attached is amended as follows:

SCHEDULE
Designated Entity:

Maalt Specialized Bulk, LLC

This insurance does not apply as respects the designated entity in the Schedule of this endorsement as an insured.
ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

June 14, 2018
Date

IE.END.EPIC.010 (0812) Includes copyrighted material of Insurance Services Offices, Inc. with its permission.
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 6
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

SPECIFIED ADDITIONAL INSURED(S) PRIMARY AND NON-CONTRIBUTORY
This endorsement modifies insurance provided under the following:
ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE (EPIC PAC)
It is hereby agreed that the policy to which this Endorsement is attached is amended as follows:
SCHEDULE
Name of Additional Insured Person(s) Or Organization(s)
Ares Capital Corporation
245 Park Avenue, 44thFloor
New York, NY 10167
A. SECTION II – WHO IS AN INSURED, Paragraph 4.e. is amended to specify the entity indicated in the Schedule above as:
e.

Any person or organization you agree to include as an insured in a written contract, written agreement or permit,
but only with respect to bodily injury, property damage, environmental damage or personal and advertising
injury arising out of your operations, your work, equipment or premises leased or rented by you, or your products
which are distributed or sold in the regular course of a vendor’s business, however:
(1) A vendor is not an insured as respects bodily injury, property damage, environmental damage or personal
and advertising injury:
(a) For which the vendor is obligated to pay damages by reason of the assumption of liability in a contract or
agreement except that which the vendor would have in the absence of the contract or agreement;
(b) Arising out of any express warranty unauthorized by you;
(c) Arising out of any physical or chemical change in the product made intentionally by the vendor;
(d) Arising out of repackaging, except when unpacked solely for the purpose of inspection, demonstration,
testing, or the substitution of parts under instructions from you, and then repackaged in the original
container;
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(e) Arising out of any failure to make inspections, adjustments, tests or servicing as the vendor has agreed to
make or normally undertakes to make in the usual course of business, in connection with the distribution
or sale of the products;
(f) Arising out of demonstration, installation servicing or repair operations, except such operations
performed at the vendor’s location in connection with the sale of the product; or
(g) Arising out of products which, after distribution or sale by you, have been labeled or relabeled or used as
a container, part or ingredient of any other thing or substance by or for the vendor.
(2) A manager or lessor of premises, a lessor of leased equipment, or a mortgagee, assignee, or receiver is not an
insured as respects bodily injury, property damage, environmental damage or personal and advertising
injury:
(a) Arising out of any occurrence that takes place after the equipment lease expires or you cease to be a
tenant; or
(b) Arising out of structural alterations, new construction or demolition operations performed by or on behalf
of the manager or lessor of premises, or mortgagee, assignee, or receiver.
B.

SECTION IV – CONDITIONS, Condition 17. Other Insurance, Paragraph a. is amended to specify the entity indicated in
the Schedule above as a person or organization you agreed to insure and we will not seek contributions from any such
other insurance issued to such person or organization.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 7
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

NOTICE OF CANCELLATION – DESIGNATED ENTITY
This endorsement modifies insurance provided under the following:
ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE (EPIC PAC)

It is hereby agreed that the policy to which this endorsement is attached is amended as follows:

SCHEDULE
Name of Designated Person(s) or Organization(s)
Trinity Industries Leasing Company, its subsidiaries
and assignees
2525 North Stemmons Freeway
Dallas, TX 75207
Element Rail, LLC, its Subsidiaries and
assignees
PO Box 621
Toronto, ON M5J 2S1
CANADA
Ares Capital Corporation
245 Park Avenue, 44thFloor
New York, NY 10167

SECTION IV – CONDITIONS, Paragraph 3. Cancellation is amended to include the following:
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If this policy is cancelled by us for any reason other than nonpayment of premium or at the request of the first Named
Insured, we will mail or deliver written notice of cancellation at least 30 days before the effective date of the cancellation to
the designated person(s) or organization(s) shown in the schedule above.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411

Endorsement # 8
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

PREMIUM RECONCILIATION CONDITION ENDORSEMENT

This endorsement modifies insurance provided under the following:
ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE (EPIC PAC)
It is hereby agreed that the policy to which this Endorsement is attached is amended as follows:

SECTION IV – CONDITIONS is amended to include the following:
Premium Reconciliation
a.

The Policy Premium shown in the Declarations is a minimum and deposit premium.

b.

If at the end of the premium reconciliation period of 5/1/2018 to 4/30/2019 (or any lesser period of time due to policy
cancellation), the gross revenue for the reconciliation period shows gross revenue in excess of 430,000,000 (or any
prorated amount due to policy cancellation), we will compute additional earned premium for the reconciliation period
as follows:
$1.65 per $1,000 in revenue in excess of $430,000,000 and less than $500,000,000 in revenue.
$1.50 per $1,000 in revenue for $500,000,000 or more in revenue.

c.

The first Named Insured must keep records of the information we need for premium reconciliation, and send us copies
at such times as we may request. The information utilized to calculate the additional earned premium will be Monthly
Income Statement.

MANUSCRIPT Premium Reconciliation Condition Endorsement
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We will endorse the policy using a Premium Reconciliation – Final endorsement if additional premium is due. The due
date for the additional premium is the date shown as the due date on the bill.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

MANUSCRIPT Premium Reconciliation Condition Endorsement

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Insured Name: Vista Proppants and Logistics, LLC
Policy Number: 002357403

ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC)
TABLE OF CONTENTS
SECTION I – COVERAGES......................................................................................................................
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ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC)
COVERAGE FORM
Various provisions in this policy restrict coverage. Please read the entire policy carefully to determine rights, duties and
what is and is not covered.
COVERAGE PART III – SITE POLLUTION INCIDENT LEGAL LIABILITY and COVERAGE PART IV – PROFESSIONAL LIABILITY of
this policy provide claims-made coverage.
Throughout this policy the words “you” and “your” refer to the Named Insured shown in the Declarations, and any other
person or organization qualifying as a Named Insured under this Policy. The words “we”, “us” and “our” refer to the
Company providing this insurance.
The word “insured” means any person or organization qualifying as such under SECTION II – WHO IS AN INSURED.
Defined terms, other than headings, appear in bold face type. Refer to SECTION V - DEFINITIONS.
SECTION I – COVERAGES
COVERAGE PART I: COMMERCIAL GENERAL LIABILITY AND POLLUTION LIABILITY
COVERAGE PART I – Coverage Specific Insuring Agreements and Exclusions
Coverage A: General Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
loading or unloading.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.
This exclusion does not apply to:
(1) A watercraft while ashore on premises you own or rent;
(2) A watercraft you do not own that is not being used to carry persons or property for a charge;
(3) An aircraft hired or chartered by or loaned to an insured with a paid crew;
(4) Parking an auto on, or on the ways next to, premises you own or rent, provided the auto is not owned by or
rented or loaned to you or the insured;

IE.COV.EPIC.001 (05/13) Includes copyrighted material of Insurance Services Offices, Inc. with its permission.
Page 2 of 44

Maalt_001161
Removal Appendix 0516

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 517 of 862

(5) Liability assumed under any insured contract for the ownership, maintenance or use of aircraft or watercraft;
or
(6) Bodily injury or property damage arising out of the operation of machinery or equipment that is attached to,
or part of, a land vehicle that would qualify under the definition of mobile equipment if it were not subject to
a compulsory or financial responsibility law where it is licensed or principally garaged or the operation of any
of the machinery or equipment listed in Paragraph f. (2) or f. (3) of the definition of mobile equipment.
b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.

c.

Electronic Data
Damages arising out of the loss of, loss of use of, damage to, corruption of, inability to access, or inability to
manipulate electronic data.
However, this exclusion does to apply to liability for damages because of bodily injury.
As used in this exclusion, electronic data means information, facts or programs stored as or on, created or used on,
or transmitted to or from computer software, including systems and applications software, hard or floppy disks,
CD-ROMS, tapes, drives, cells, data processing devices or any other media which are used with electronically
controlled equipment.

d.

Employment - Related Practices
Bodily injury to:
(1) A person arising out of any refusal to employ that person, termination of that person’s employment or
employment-related practices, policies, acts or omissions, such as coercion, demotion, evaluation,
reassignment, discipline, defamation, harassment, humiliation, or discrimination directed at that person; or
(2) The spouse, child, parent, brother or sister of the person as a consequence of bodily injury to that person at
whom any of the employment-related practices described in Paragraphs (1) above is directed.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

e.

Liquor Liability
Bodily injury or property damage for which any insured may be held liable by reason of causing or contributing to
the intoxication of any person, the furnishing of alcoholic beverages to a person under the legal drinking age or
under the influence of alcohol, or any statute, ordinance or regulation relating to the sale, gift, distribution or use
of alcoholic beverages.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured or providing or failing to provide
transportation with respect to any person that may be under the influence of alcohol if the occurrence which
caused the bodily injury or property damage, involved that which is described in the Paragraph above.
However, this exclusion applies only if you are in the business of manufacturing, distributing, selling, serving or
furnishing alcoholic beverages. For the purposes of this exclusion, permitting a person to bring alcoholic beverages
on your premises, for consumption on your premises, whether or not a fee is charged or a license is required for
such activity, is not by itself considered the business of selling, serving or furnishing alcoholic beverages.

f.

Mobile Equipment
Bodily injury or property damage arising out of the transportation of mobile equipment by an auto owned or
operated by or rented or loaned to any insured or the use of mobile equipment in, or while in practice for, or
while being prepared for, any prearranged racing, speed, demolition or stunting activity.

g.

Personal And Advertising Injury
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Bodily injury arising out of personal and advertising injury.
h.

Pollution
(1) Bodily injury or property damage caused by a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

i.

Recording And Distribution Of Material Or Information In Violation Of Law
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate:
(1) The Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such law;
(2) The CAN-SPAM Act of 2003, including any amendment of or addition to such law;
(3) The Fair Credit Reporting Act (FCRA), and any amendment of or addition to such law, including the Fair and
Accurate Credit Transactions Act (FACTA); or
(4) Any federal, state or local statute, ordinance or regulation, other than the TCPA, CAN-SPAM Act of 2003 or
FCRA and their amendments and additions, that addresses, prohibits, or limits the printing, dissemination,
disposal, collecting, recording, sending, transmitting, communicating or distribution of material or
information.

Coverage B: Hostile Fire and Building Equipment Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury sustained within a building and caused by smoke, fumes, vapor or soot produced by or originating
from equipment that is used to heat, cool or dehumidify the building, or equipment that is used to heat water for
personal use, by the building’s occupants or their guests; and

b.

Bodily injury or property damage arising out of heat, smoke or fumes from a hostile fire

But only if:
(1) The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and
(2) The bodily injury or property damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.

b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or

IE.COV.EPIC.001 (05/13) Includes copyrighted material of Insurance Services Offices, Inc. with its permission.
Page 4 of 44

Maalt_001163
Removal Appendix 0518

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 519 of 862

(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.
Coverage C: Products Pollution and Exposure Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury, property damage or environmental damage arising out of a pollution incident caused by your
product, and included in the products-completed operations hazard; or

b. Bodily injury or property damage arising out of the ingestion, inhalation or absorption of, contact with, or
exposure to, any fumes, dust, particles, vapors, liquids or other substances that are or originate from your
product, and included in the products-completed operations hazard.
But only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in the
coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Asbestos
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos in any
form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos in any form.
(3) Environmental damage arising from asbestos or asbestos containing materials in, on, or applied to any
building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil, surface
water or groundwater.

b.

Product Disposal
Bodily injury, property damage or environmental damage arising out of the disposal of your product.

c.

Products as Waste
Environmental damage arising out of your product which is waste.

d.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

Coverage D: Time-Element Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a time-element pollution incident on, at, under or
migrating from any location which is owned or occupied by you and which is not specifically scheduled as an insured
site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory;

b.

The bodily injury or property damage takes place during the policy period;

c.

The insured discovers the pollution incident within ten (10) days of commencement of the pollution incident; and

d.

The pollution incident is reported to us in writing within thirty (30) days of commencement of the pollution
incident.

Exclusions
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In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury or property damage that results from or are associated with a responsible executives intentional
disregard of, or deliberate, knowing, willful or dishonest non-compliance with any environmental law, including
but not limited to the failure to comply with any regulation applicable to air emissions or effluent discharges, or
any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice letter, or
instruction by or on behalf of any governmental agency or representative or other federal, state, local or other
applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Transportation
Bodily injury or property damage arising during transportation.

Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from any
non-owned site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such non-compliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Prior Pollutants or Pollution Incident
Bodily injury or property damage arising out of pollutants or a pollution incident known to a responsible
executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury or property damage is specifically
referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury or property damage
during the policy period of a policy previously issued by us.
d.

Transportation
Bodily injury or property damage arising during transportation.

Coverage F: Pollution Liability during Transportation
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance
applies because of:
(1) Bodily injury, property damage or environmental damage arising out of a pollution incident during
transportation; or
(2) Bodily injury, property damage or environmental damage arising out of misdelivery during transportation;
But only if:
(a) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(b) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident during transportation or
misdelivery during transportation but only if:
(1) The pollution incident or misdelivery first commenced during the policy period;
(2) The pollution incident or misdelivery takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident or misdelivery; and
(4) The pollution incident or misdelivery and related emergency response expenses are reported to us in writing
within fourteen (14) days of commencement of the pollution incident or misdelivery.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Damage to Conveyance
Property damage to any conveyance utilized during transportation. This exclusion does not apply to claims made
by third-party carriers for such property damage arising from the insured’s negligence.

c.

Insured Site Transportation
Environmental damage or emergency response expense arising out of a pollution incident during transportation
within the boundaries of an insured site.

d.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
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notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement..
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
e.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known
to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion
Amendment Endorsement attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

Coverage G: Contractors Pollution Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury,
property damage or environmental damage to which this insurance applies arising out of a pollution incident
caused by your work but only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident caused by your work but
only if:
(1) The pollution incident first commenced during the policy period;
(2) The pollution incident takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(4) The pollution incident and related emergency response expenses are reported to us within fourteen (14) days
of commencement of the pollution incident.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Disposal Site
Bodily injury, property damage or environmental damage arising out of a pollution incident on, at, under or
migrating from any transfer, storage, disposal, landfill, treatment or consolidation location beyond the boundary
of a job site where your work is performed.

c.

Noncompliance
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Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
d.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident
resulting from your work, known to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Amendment
Endorsement attached to this policy;
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

e.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

COVERAGE PART I – Common Insuring Agreement
The following insuring agreements apply to Coverages A through G inclusive:
1.

2.

3.

We will have the right and duty to defend the insured against any suit seeking damages for bodily injury, property
damage or environmental damage to which any of Coverages A through G applies. However, we will have no duty to
defend the insured against any suit seeking damages to which any of those coverages do not apply. We may, at our
discretion, investigate any occurrence and settle any claim or suit that may result. But:
a.

The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;

b.

Our right and duty to defend ends when we have used up the applicable limits of insurance in the payment of
judgments, settlements, clean-up costs or emergency response expense under the applicable coverage found in
Coverage Part I; and

c.

No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART I – Supplementary Payments.

Bodily injury, property damage or environmental damage will be deemed to have been known to have occurred at the
earliest time when any responsible executive:
a.

Reports all, or any part, of the bodily injury, property damage or environmental damage to us or any other
insurer;

b.

Receives a written or verbal demand or claim for damages because of the bodily injury, property damage or
environmental damage; or

c.

Becomes aware by any other means that bodily injury, property damage or environmental damage has occurred
or has begun to occur.

The following applies to progressive or indivisible bodily injury, property damage or environmental damage, including
any continuation, change or resumption of such bodily injury, property damage or environmental damage, which
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takes place over a period of days, weeks, months or longer caused by continuous or repeated exposure to the same,
related or continuous: (i) pollution incident; or (ii) general harmful conditions or substances:
a.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place only on the
date of first exposure to such pollution incident or general harmful conditions or substances; or

b.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place during the
policy period of the first policy issued by us to you providing coverage substantially the same as that provided by
COVERAGE PART I of this policy for bodily injury, property damage or environmental damage that takes place
during the policy period but only if:
(1) The date of first exposure cannot be determined or is before the effective date of the first policy issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period; and
(2) Such bodily injury, property damage or environmental damage continues, in fact, to take place during this
policy period.

4.

5.

If the same, related or continuous pollution incident or general harmful conditions or substances results in bodily
injury, property damage or environmental damage that takes place during the policy periods of different policies
issued by us to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period:
a.

All such bodily injury, property damage and environmental damage shall be deemed to have taken place only
during the first policy period of such policies in which any of the bodily injury, property damage or environmental
damage took place; and

b.

All damages arising from all such bodily injury, property damage or environmental damage shall be deemed to
have arisen from one occurrence and shall be subject to the Each Occurrence Limit applicable to the policy for such
first policy period.

Damages because of bodily injury include damages claimed by any person or organization for care, loss of services or
death resulting at any time from the bodily injury.

COVERAGE PART I – Supplementary Payments
1.

We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under
COVERAGE PART I:
a.

All expenses we incur.

b.

Up to $1,000 for cost of bail bonds required because of accidents or traffic law violations arising out of the use of
any vehicle to which bodily injury in COVERAGE PART I applies. We do not have to furnish these bonds.

c.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We
do not have to furnish these bonds.

d.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

e.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

f.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

g.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

These payments will not reduce the limits of insurance.
2.

If we defend an insured against a suit and an indemnitee of the insured is also named as a party to the suit, we will
defend that indemnitee if all of the following conditions are met:
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a.

The suit against the indemnitee seeks damages for which the insured has assumed the liability of the indemnitee
in a contract or agreement that is an insured contract;

b.

This insurance applies to such liability assumed by the insured;

c.

The obligation to defend, or the cost of the defense of, that indemnitee, has also been assumed by the insured in
the same insured contract;

d.

The allegations in the suit and the information we know about the occurrence are such that no conflict appears to
exist between the interests of the insured and the interests of the indemnitee;

e.

The indemnitee and the insured ask us to conduct and control the defense of the indemnitee against such suit and
agree that we can assign the same counsel to defend the insured and the indemnitee; and

f.

The indemnitee:
(1) Agrees in writing to:
(a) Cooperate with us in the investigation, settlement or defense of the suit;
(b) Immediately send us copies of any demands, notices, summonses or legal papers received in connection
with the suit;
(c) Notify any other insurer whose coverage is available to the indemnitee; and
(d) Cooperate with us with respect to coordinating other applicable insurance available to the indemnitee;
and
(2) Provides us with written authorization to:
(a) Obtain records and other information related to the suit; and
(b) Conduct and control the defense of the indemnitee in such suit.

So long as the above conditions are met, attorneys' fees incurred by us in the defense of that indemnitee, necessary
litigation expenses incurred by us and necessary litigation expenses incurred by the indemnitee at our request will be
paid as COVERAGE PART I – Supplementary Payments. Notwithstanding the provisions of COVERAGE PART I –
Common Exclusions, Exclusion a. Contractual Liability, Paragraph (2), such payments will not be deemed to be
damages for bodily injury, property damage and environmental damage and will not reduce the limits of insurance.
Our obligation to defend an insured’s indemnitee and to pay for attorneys' fees and necessary litigation expenses as
COVERAGE PART I – Supplementary Payments ends when we have used up the applicable limit of insurance in the
payment of judgments or settlements; or the conditions set forth above, or the terms of the agreement described in
Paragraph f. above, are no longer met.
COVERAGE PART I – Common Exclusions:
The insurance provided in COVERAGE PART I does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.
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Damage to Impaired Property or Property Not Physically Injured
Property damage or environmental damage to impaired property or property that has not been physically injured,
arising out of:
(1) A defect, deficiency, inadequacy or dangerous condition in your product or your work; or
(2) A delay or failure by you or anyone acting on your behalf to perform a contract or agreement in accordance with
its terms.
This exclusion does not apply to the loss of use of other property arising out of sudden and accidental physical injury to
your product or your work after it has been put to its intended use.

c.

Damage to Property
Property damage or environmental damage to:
(1) Property you own or occupy including any costs or expenses incurred by you, or any other person, organization or
entity, for repair, replacement, enhancement, restoration or maintenance of such property for any reason,
including prevention of injury to a person or damage to another’s property;
(2) Premises you sell, give away or abandon, if the property damage or environmental damage arises out of any part
of those premises;
(3) Property loaned to you;
(4) Personal property in the care, custody or control of the insured; or
(5) That particular part of real property on which you or any contractors or subcontractors working directly or
indirectly on your behalf are performing operations, if the property damage or environmental damage arises out
of those operations; or
(6) That particular part of any property that must be restored, repaired or replaced because your work was incorrectly
performed on it.
Paragraphs (1), (3) and (4) of this exclusion do not apply to property damage (other than damage by fire, lightning or
explosion) to premises, including the contents of such premises, rented to you for a period of 30 or fewer consecutive
days. A separate limit of insurance applies to Damage To Premises Rented To You as described in SECTION III - LIMITS
OF INSURANCE AND DEDUCTIBLE.
Paragraph (2) of this exclusion does not apply if the premises are your work and were never occupied, rented or held
for rental by you.
Paragraphs (3), (4), (5) and (6) of this exclusion do not apply to liability assumed under a sidetrack agreement.
Paragraph (6) of this exclusion does not apply to property damage or environmental damage included in the productscompleted operations hazard.

d.

Damage to Your Product
Property damage to your product arising out of it or any part of it.

e.

Damage to Your Work
Property damage or environmental damage to your work arising out of it or any part of it. and included in the
products completed operations hazard.
This exclusion does not apply if the damaged work or the work out of which the damage arises was performed on your
behalf by a subcontractor or for liability assumed under a sidetrack agreement.

f.

Employer's Liability
Bodily injury to:
(1) An employee of the insured, arising out of and in the course of employment by the insured or performing duties
related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
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This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
This exclusion does not apply to liability assumed by the insured under an insured contract.
g.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.
This exclusion does not apply to bodily injury or property damage resulting from the use of reasonable force to protect
persons or property.

h.

Known Injury or Damage
Bodily injury, property damage or environmental damage that occurred in whole or in part prior to the policy period
and was known prior to the policy period by a responsible executive. Any continuation, change or resumption of such
bodily injury, property damage or environmental damage will be deemed to have been known by a responsible
executive prior to the policy period.
This exclusion does not apply to any continuation, change or resumption of environmental damage caused by your
work performed after the effective date of the policy period.

i.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the
environmental damage or property damage occurs.
However, this exclusion does not apply:
(1) To clean-up costs required by environmental laws governing the liability or responsibilities of an insured to
respond to a pollution incident; or
(2) If such damage is a result of an unexpected or unintended pollution incident arising from your work.

j.

Nuclear Material
Bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

k.

Recall of Products, Work or Impaired property
Damages claimed for any loss, cost or expense incurred by you or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or disposal of, your product, your work or impaired property if
such product, work, or property is withdrawn or recalled from the market or from use by any person or organization
because of a known or suspected defect, deficiency, inadequacy or dangerous condition in it.

l.

War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.

m. Workers Compensation and Similar Laws
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Any obligation of the insured under workers’ compensation, disability benefits or unemployment compensation law or
any similar law.
COVERAGE PART I – Coverage A., Paragraph 2., Exclusions a., f. and g. and COVERAGE PART I – Common Exclusions,
Exclusion b., through f. inclusive and k. through m. inclusive do not apply to damage by fire, lightning or explosion to
premises while rented to or temporarily occupied by you with permission of the owner. A separate limit of insurance
applies to this coverage as described in SECTION III - LIMITS OF INSURANCE AND DEDUCTIBLE, Paragraph 5..
COVERAGE PART II: MISCELLANEOUS COVERAGES
Coverage A: Personal and Advertising Injury Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of personal and
advertising injury to which this insurance applies. We will have the right and duty to defend the insured against
any suit seeking those damages. However, we will have no duty to defend the insured against any suit seeking
damages for personal and advertising injury to which this insurance does not apply. We may, at our discretion,
investigate any offense and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage A; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

2.

b.

This insurance applies to personal and advertising injury caused by an offense arising out of your business but only
if the offense was committed in the coverage territory during the policy period.

c.

If the same, related or continuous offense is committed during the policy periods of different policies issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART II – Coverage A: Personal
and Advertising Injury Liability for offenses committed during the policy period, all such offenses shall be deemed
to have taken place only during the first policy period of such policies in which any of the offenses were
committed.

Exclusions
This insurance does not apply to:
a.

Breach of Contract
Personal and advertising injury arising out of a breach of contract, except an implied contract to use another’s
advertising idea in your advertisement.

b.

Criminal Acts
Personal and advertising injury arising out of a criminal act committed by or at the direction of the insured.

c.

Contractual Liability
Personal and advertising injury for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.

d.

Distribution Of Material In Violation Of Statutes
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate the Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such
law, the CAN-SPAM Act of 2003, including any amendment of or addition to such law or any statute, ordinance or
regulation, other than the TCPA or CAN-SPAM Act of 2003 that prohibits or limits the sending, transmitting,
communication or distribution of material or information.

e.

Electronic Chatrooms or Bulletin Boards
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Personal and advertising injury arising out of an electronic chatroom or bulletin board the insured hosts, owns, or
over which the insured exercises control.
f.

Infringement of Copyright, Patent, Trademark or Trade Secret
Personal and advertising injury arising out of the infringement of copyright, patent, trademark, trade secret or
other intellectual property rights. Under this exclusion, such other intellectual property rights do not include the
use of another’s advertising idea in your advertisement.
However, this exclusion does not apply to infringement, in your advertisement, of copyright, trade dress or slogan.

g.

Insureds in Media and Internet Type Businesses
Personal and advertising injury committed by an insured whose business is advertising, broadcasting, publishing
or telecasting, designing or determining content of websites for others or an Internet search, access, content or
service provider.
However, this exclusion does not apply to Paragraphs 32 a., b. and c. of personal and advertising injury under
SECTION V – DEFINITIONS.
For the purpose of this exclusion, the placing of frames, borders, or links, or advertising, for you or others
anywhere on the Internet, is not by itself, considered the business of advertising, broadcasting, publishing or
telecasting.

h.

Knowing Violation of Rights of Another
Personal and advertising injury caused by or at the direction of the insured with the knowledge that the act would
violate the rights of another and would inflict personal and advertising injury.

i.

Material Published Prior to Policy Period
Personal and advertising injury arising out of oral or written publication, in any manner, of material whose first
publication took place before the beginning of the policy period.

j.

Material Published with Knowledge of Falsity
Personal and advertising injury arising out of oral or written publication, in any manner, of material, if done by or
at the direction of the insured with knowledge of its falsity.

k.

Pollution
(1) Personal and advertising injury arising out of a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

l.

Quality of Performance of Goods – Failure to Conform to Statements
Personal and advertising injury arising out of the failure of goods, products or services to conform with any
statement of quality or performance made in your advertisement.

m. Unauthorized Use of Another’s Name or Product
Personal and advertising injury arising out of the unauthorized use of another’s name or product in your e-mail
address, domain name or metatag, or any other similar tactics to mislead another’s potential customers.
n.

War
Bodily injury or property damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected
attack, by any government, sovereign or other authority using military personnel or other agents; or
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(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
o. Wrong Description of Prices
Personal and advertising injury arising out of the wrong description of the price of goods, products or services
stated in your advertisement.
Coverage B: Employee Benefits Administration Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a negligent act,
error or omission of the insured, or of any other person for whose acts the insured is legally liable, in the
administration of your employee benefits program to which this insurance applies. We will have the right and
duty to defend the insured against any suit seeking those damages. However, we will have no duty to defend the
insured against any suit seeking damages to which this insurance does not apply. We may, at our discretion,
investigate any report of an act, error or omission and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage B; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

b.
2.

This insurance applies to damages only if the negligent act, error or omission takes place in the coverage territory.

Exclusions
This insurance does not apply to:
a.

Available Benefits
Any claim for benefits to the extent that such benefits are available, with reasonable effort and cooperation of the
insured, from the applicable funds accrued or other collectible insurance.

b.

Employment-Related Practices
Damages arising out of wrongful termination of employment, discrimination, or other employment-related
practices.

c.

ERISA
Damages for which any insured is liable because of liability imposed on a fiduciary by the Employee Retirement
Income Security Act of 1974, as now or hereafter amended, or by any similar federal, state or local laws.

d.

Dishonest, Fraudulent, Criminal Or Malicious Act
Damages arising out of any intentional, dishonest, fraudulent, criminal or malicious act, error or omission,
committed by any insured, including the willful or reckless violation of any statute.

e.

Failure To Perform A Contract
Damages arising out of failure of performance of contract by any insurer.

f.

Insufficiency Of Funds
Damages arising out of an insufficiency of funds to meet any obligations under any plan included in the employee
benefit program.

g.

Inadequacy Of Performance Of Investment/Advice Given With Respect To Participation
Any claim based upon failure of any investment to perform, errors in providing information on past performance
of investment vehicles or advice given to any person with respect to that person's decision to participate or not to
participate in any plan included in the employee benefit program.
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Prior Act, Error or Omission
Any claim arising from any act, error or omission known, prior to the effective date of the policy period, to a
responsible executive if such responsible executive knew or could have reasonably foreseen that such an act,
error or omission could give rise to a claim under this policy.

i.

Taxes, Fines Or Penalties
Taxes, fines or penalties, including those imposed under the Internal Revenue Code or any similar state or local
law.

j.

Workers' Compensation And Similar Laws
Any claim arising out of your failure to comply with the mandatory provisions of any workers' compensation,
unemployment compensation insurance, social security or disability benefits law or any similar law.

Coverage C: Medical Payments
1.

Insuring Agreement
a.

We will pay medical expenses as described below for bodily injury caused by an accident:
(1) On premises you own or rent;
(2) On ways next to premises you own or rent; or
(3) Because of your operations;
provided that:
(1) The accident takes place in the coverage territory and during the policy period;
(2) The expenses are incurred and reported to us within one year of the date of the accident; and
(3) The injured person submits to examination, at our expense, by physicians of our choice as often as we
reasonably require.

b.

We will make these payments regardless of fault. These payments will not exceed the applicable limit of insurance.
We will pay reasonable expenses for:
(1) First aid at the time of an accident;
(2) Necessary medical, surgical, x-ray and dental services, including prosthetic devices; and
(3) Necessary ambulance, hospital, professional nursing and funeral service.

2.

Exclusions
We will not pay expenses for bodily injury:
a.

Any Insured
To any insured, except volunteer workers.

b.

Athletics Activities
To a person injured while practicing, instructing or participating in any physical exercises or games, sports, or
athletics contests.

c.

COVERAGE PART I Exclusions
Excluded under Coverage A of COVERAGE PART I and COVERAGE PART I - Common Exclusions

d.

Hired Person
To a person hired to do work for or on behalf of any insured or a tenant of any insured.

e.

Injury on Normally Occupied Premises
To a person injured on that part of premises you own or rent that the person normally occupies.
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Products-completed operations hazard
Included within the products-completed operations hazard.

g.

Workers Compensation and Similar Laws
To a person, whether or not an employee of any insured, if benefits for the bodily injury are payable or must be
provided under workers compensation or disability benefits law or a similar law.

COVERAGE PART II – Supplementary Payments:
We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under COVERAGE
PART II – Coverage A and B:
1.

All expenses we incur.

2.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We do
not have to furnish these bonds.

3.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the claim
or suit, including actual loss of earnings up to $500 a day because of time off from work.

4.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

5.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay the
applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the offer.

6.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.
These payments will not reduce the limits of insurance.

COVERAGE PART III: SITE POLLUTION INCIDENT LEGAL LIABILITY
Coverage A – Bodily Injury and Property Damage Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from
an insured site. We will have the right and the duty to defend the insured against any suit seeking damages for
bodily injury or property damage to which this coverage part applies. However, we will have no duty to defend
the insured against any suit seeking damages to which this coverage part does not apply. We may, at our
discretion, investigate any pollution incident and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in Section III – LIMITS OF INSURANCE AND
DEDUCTIBLE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART III in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

b.

This insurance applies to bodily injury and property damage only if:
(1) The bodily injury or property damage is caused by a pollution incident that commenced on or after the
retroactive date applicable to the insured site and before the end of the policy period; and
(2) A claim for damages because of the bodily injury or property damage is first made against any insured and
reported to us in writing during the policy period or any extended reporting period we provide under
SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
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during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
Coverage B – First and Third Party On-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for clean-up costs on, at or under an insured site or non-owned site that the insured becomes legally
obligated to pay because of environmental damage to which this insurance applies but only if:
(1) The environmental damage is caused by a pollution incident on, at or under:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and before the end of the policy period; or
(b) A non-owned site in the coverage territory provided that the pollution incident commenced before the
end of the policy period; and
(2) The insured:
(a) First discovers the pollution incident during the policy period. Discovery of a pollution incident happens
when a responsible executive (i) first becomes aware of the pollution incident, (ii) reports the pollution
incident to us in writing during the policy period, and (iii) promptly reports the pollution incident to the
appropriate governmental authority as required by environmental law; or
(b) Becomes legally liable to pay clean-up costs as a result of a claim, the claim for which is first made against
any insured and reported to us in writing during the policy period or any extended reporting period we
provide under SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period. A claim received by
the insured during the policy period and reported to us within 30 days after the end of the policy period
will be considered to have been reported during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident on, at or under an
insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.

c.

We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) the amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.
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If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

Asbestos and Lead
Environmental damage arising from asbestos, asbestos containing materials or lead-based paint in, on, or applied
to any building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil,
surface water or groundwater.

b.

Off-Site Clean-Up Costs and Emergency Response Expense
Clean-up costs and emergency response expense other than those on, at or under a non-owned site or an insured
site.

Coverage C – Off-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for off-site clean-up costs beyond the boundary of an insured site or a non-owned site that the
insured becomes legally obligated to pay because of environmental damage to which this insurance applies but
only if:
(1) The environmental damage is caused by a pollution incident migrating from:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and the pollution incident commenced before the end of the policy period; or
(b) A non-owned site in the coverage territory provided the pollution incident commenced prior to the end
of the policy period; and
(2) As respects clean-up costs, a claim for clean-up costs is first made against any insured and reported to us in
writing during the policy period or any extended reporting period we provide under SECTION IV –
CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident beyond the boundary of
an insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.
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We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) The amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

d.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART II for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

On-Site Clean-Up Costs
Clean-up costs on at or under a non-owned site or an insured site.

COVERAGE PART III - Common Exclusions
The insurance provided in COVERAGE PART III does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.

b.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessment.

c.

Employer's Liability
Bodily injury to:
(1) An employee of the insured arising out of and in the course of:
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(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
d.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.

e.

Material Change in Use
Clean-up costs resulting from a material change in use or operation at any insured site from the use or operations at
such insured site at the effective date of the policy period

f.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the property
damage or environmental damage occurs.
However, this exclusion does not apply to clean-up costs required by environmental laws governing the liability or
responsibility of an insured to respond to a pollution incident.

g.

Noncompliance
Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any environmental
law, including but not limited to the failure to comply with any regulation applicable to air emissions or effluent
discharges, or any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice
letter, or instruction by or on behalf of any governmental agency or representative or other federal, state, local or
other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

g.

Nuclear Material
Any bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

h.

Previously Reported Claim
Any claim or suit first made and reported to us during the policy period arising from the same, related or continuous
pollution incident for which a claim or suit was reported under any policy of which this policy is a renewal or
replacement or succeeds in time, whether or not such prior policy affords coverage for such claim or suit.

i.

Prior Pollutants or Pollution Incident
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known to a
responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental damage is
specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.
j.

Transportation
Bodily injury, property damage, environmental damage or emergency response expense arising out of a pollution
incident during transportation.
However this exclusion does not apply as respects environmental damage or emergency response expense arising out
of a pollution incident during transportation within the boundaries of an insured site.

k.

Underground Storage Tanks
Bodily injury, property damage or environmental damage based upon or arising out of any underground storage tank
which is: (i) known to a responsible executive as of the effective date of the policy period; (ii) Known to a responsible
executive as of the date an insured site is added by Endorsement during the policy period; or (iii) installed during the
policy period.
This exclusion does not apply to any underground storage tank which has been:
(1) Closed or abandoned in place in accordance with all applicable environmental laws prior to the effective date of
the policy period;
(2) Removed prior to the effective date of the policy period; or
(3) Scheduled to this policy by Endorsement.

l.

Upgrades, improvements or installations
Any costs, charges or expenses for upgrade, improvement of, or installation of any control to, any property or
processes on, at, within or under an insured site even if such upgrade, improvement or installation is required by
environmental laws.

m. War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
n.

Workers' Compensation and Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation law
or any similar law.

o. Your Product
Bodily injury, property damage or environmental damage based upon or arising out of your product and occurring
away from a location you own or occupy or a non-owned site.
However, this exclusion does not apply to bodily injury, property damage or environmental damage arising out of
your product migrating from an insured site.
COVERAGE PART IV – PROFESSIONAL LIABILITY
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1. Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a professional
incident to which this insurance applies. We will have the right and duty to defend the insured against any suit
seeking those damages. However, we will have no duty to defend the insured against any suit seeking damages to
which this insurance does not apply. We may at our discretion investigate any professional incident and settle any
claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART IV in the payment of judgments, settlements and legal and claims expense payments.

b.

This insurance applies only if:
(1) The professional incident takes place in the coverage territory;
(2) The professional incident did not occur before the Retroactive Date shown in the Declarations or after the
end of the policy period;
(3) A claim for damages is first made against any insured and reported to us in writing during the policy period or
any extended reporting period we provide under SECTION IV – CONDITIONS, Condition 11. Extended
Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c. If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous professional incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART IV for claims first made against the insured and
reported to us during the policy period, than all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART IV stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the times such subsequent claims
are first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
2.

Exclusions
This insurance does not apply to damages, claims or suits:
a.

Aircraft, Auto or Watercraft
Based upon or arising out of the ownership, maintenance, use or entrustment to others of any aircraft, auto or
watercraft owned or operated by or rented or loaned to any insured. Use includes operation and transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured.

b.

Bankruptcy
Based upon or arising out of the bankruptcy or insolvency of an insured or of any other person, firm or
organization.

c.

Contractual Liability
Based upon or arising out of damages for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.
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Construction and Demolition
Based upon or arising out of construction or demolition done by you or on your behalf.

e.

Damage to Your Work
Based upon or arising out of damage to your work or any part of your work.

f.

Dishonest or Fraudulent Act
Arising out of a dishonest, fraudulent, criminal or malicious act, error or omission, provided that the act, error or
omission is committed by or at the direction of a responsible executive.

g.

Discrimination
Based upon or arising out of discrimination by an insured on the basis of race, creed, national origin, disability, age,
marital status, sex, or sexual orientation.

h.

Disputed Fees
Arising from disputes over the insured’s fees or charges or claims for the return of fees or charges.

i.

Employer's Liability
Arising from bodily injury to:
(1) An employee of the insured arising out of and in the course of:
(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

j.

Failure to Maintain
Arising out of the insured’s requiring, obtaining, maintaining, advising or failing to require, obtain, maintain or
advise of any bond, suretyship or any form of insurance.

k.

Failure To Comply
Which results from or is directly or indirectly attributable to failure to comply with any applicable statute,
regulation, ordinance, municipal code, administrative complaint, notice of violation, notice letter, administrative
order, or instruction of any governmental agency or body, provided that failure to comply is a willful or deliberate
act or omission of a responsible executive.

l.

Fiduciary Liability
Based upon or arising out of:
(1) Any insured’s involvement as a partner, officer, director, stockholder, employer or employee of an entity that
is not a named insured; or
(2) Any insured’s involvement as a fiduciary under the Employee Retirement Income Security Act of 1974 and its
amendments, or any regulation or order issued pursuant thereto, or any other employee benefit plan.

m. Fines, Penalties and Assessments
Based upon or arising out of any fines, penalties or assessments or punitive, exemplary or multiplied damages
imposed directly against any insured.
n.

Insured versus Insured
Brought by or on behalf of one insured against any other insured.

o. Internal Expense
For costs, charges or expenses incurred by the insured for materials supplied or services performed by the insured.
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Nuclear Material
Based upon or arising out of the radioactive, toxic or explosive properties of nuclear material and with respect to
which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association,
Mutual Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their
successors, or would be an insured under any such policy but for its termination upon exhaustion of limits.

q.

Owned Facilities
Arising from or in connection with any location which is or was at any time owned, operated, rented, or occupied
by you or by any entity that:
(1) Wholly or partly owns, operates, manages, or otherwise controls you; or
(2) Is wholly or partly owned, operated, managed, or otherwise controlled by you.

r.

Personal and Advertising Injury
Arising out of personal and advertising injury.

s.

Previously Reported Claim
Arising from the same, related or continuous professional incident that was the subject of a claim reported under
any policy of which this policy is a renewal or replacement or which it may succeed in time, whether or not such
prior policy affords coverage for such claim.

t.

Prior Professional Incident
Arising from any professional incident known to a responsible executive prior to the effective date of the policy
period, if such responsible executive knew or could have reasonably foreseen that such professional incident
could give rise to damages, claims or suits under this policy.
This exclusion does not apply if we have been notified, in writing, of such professional incident giving rise to such
damages, claims, or suits during the policy period of a policy previously issued by us.

u.

Your Product
Based upon or arising out of your product.

v.

Warranties
Based upon or arising out of express warranties or guarantees. This exclusion shall not apply if liability would have
resulted in the absence of such express warranties or guarantees.

w. Workers' Compensation And Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation
law or any similar law.
SECTION II – WHO IS AN INSURED
1.

If you are designated in the Declarations as:
a.

An individual, you and your spouse are insureds, but only with respect to the conduct of a business of which you
are the sole owner.

b.

A partnership or joint venture, you are an insured. Your members, your partners, and their spouses are also
insureds, but only with respect to the conduct of your business.

c.

A limited liability company, you are an insured. Your members are also insureds, but only with respect to the
conduct of your business. Your managers are insureds, but only with respect to their duties as your managers.
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d.

An organization other than a partnership, joint venture or limited liability company, you are an insured. Your
executive officers and directors are insureds, but only with respect to their duties as your officers or directors.
Your stockholders are also insureds, but only with respect to their liability as stockholders.

e.

A trust, you are an insured. Your trustees are also insureds, but only with respect to their duties as trustees.

2.

Any subsidiary, associated, affiliated, allied or limited liability company or corporation, including subsidiaries thereof, of
which you have more than 50% ownership interest at the effective date of the policy period qualify as a Named
Insured.

3.

Any organization you newly acquire or form, other than a partnership, joint venture or limited liability company, and
over which you maintain ownership or majority interest, will qualify as a Named Insured if there is no other similar
insurance available to that organization. However:

4.

a.

Coverage under this provision is afforded only until the 180th day after you acquire or form the organization or the
end of the policy period, whichever is earlier;

b.

Coverage under this policy does not apply to bodily injury, property damage or environmental damage that
occurred before you acquired or formed the organization;

c.

Coverage under this policy does not apply to personal and advertising injury arising out of an offense committed
before you acquired or formed the organization; and

d.

Coverage under this policy does not apply to damages arising out of any act, error or omission or professional
incident that took place before you acquired or formed the organization.

Each of the following is also an insured:
a.

Your volunteer workers only while performing duties related to the conduct of your business, or your employees,
other than either your executive officers (if you are an organization other than a partnership, joint venture or
limited liability company) or your managers (if you are a limited liability company), but only for acts within the
scope of their employment by you or while performing duties related to the conduct of your business. However,
none of these employees or volunteer workers are insureds for:
(1) Bodily injury or personal and advertising injury:
(a) To you, to your partners or members (if you are a partnership or joint venture) or to your members (if you
are a limited liability company);
(b) For which there is any obligation to share damages with or repay someone else who must pay damages
because of the injury described in Paragraphs (1)(a) above; or
(c) Arising out of the providing or failure to provide professional health care services except incidental health
care services provided by any physician, dentist, nurse, emergency medical technician or paramedic who
is employed by you to provide such services and provided you are not engaged in the business of
providing such services.
(2) Property damage or environmental damage to property owned, occupied or used by, rented to, in the care,
custody or control of, or over which physical control is being exercised for any purpose by you, any of your
employees, volunteer workers, any partner or member (if you are a partnership or joint venture), or any
member (if you are a limited liability company).

b.

Any person (other than your employee), or any organization while acting as your real estate manager.

c.

Any person or organization having proper temporary custody of your property if you die, but only with respect to
liability arising out of the maintenance or use of that property and until your legal representative has been
appointed.

d.

Your legal representative if you die, but only with respect to duties as such. That representative will have all your
rights and duties under this policy.

e.

Any person or organization you agree to include as an insured in a written contract, written agreement or permit,
but only with respect to bodily injury, property damage, environmental damage or personal and advertising
injury arising out of your operations, your work, equipment or premises leased or rented by you, or your products
which are distributed or sold in the regular course of a vendor’s business, however:
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(1) A vendor is not an insured as respects bodily injury, property damage, environmental damage or personal
and advertising injury:
(a) For which the vendor is obligated to pay damages by reason of the assumption of liability in a contract or
agreement except that which the vendor would have in the absence of the contract or agreement;
(b) Arising out of any express warranty unauthorized by you;
(c) Arising out of any physical or chemical change in the product made intentionally by the vendor;
(d) Arising out of repackaging, except when unpacked solely for the purpose of inspection, demonstration,
testing, or the substitution of parts under instructions from you, and then repackaged in the original
container;
(e) Arising out of any failure to make inspections, adjustments, tests or servicing as the vendor has agreed to
make or normally undertakes to make in the usual course of business, in connection with the distribution
or sale of the products;
(f) Arising out of demonstration, installation servicing or repair operations, except such operations
performed at the vendor’s location in connection with the sale of the product; or
(g) Arising out of products which, after distribution or sale by you, have been labeled or relabeled or used as
a container, part or ingredient of any other thing or substance by or for the vendor.
(2) A manager or lessor of premises, a lessor of leased equipment, or a mortgagee, assignee, or receiver is not an
insured as respects bodily injury, property damage, environmental damage or personal and advertising
injury:
(a) Arising out of any occurrence that takes place after the equipment lease expires or you cease to be a
tenant; or
(b) Arising out of structural alterations, new construction or demolition operations performed by or on behalf
of the manager or lessor of premises, or mortgagee, assignee, or receiver.
f.

Any person or organization that has at least a 50% controlling interest in you but only with respect to bodily injury,
property damage, environmental damage or personal and advertising injury arising out of their financial control
of you.

SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE
1.

2.

The Limits of Insurance shown in the Declarations and the rules below fix the most we will pay regardless of the
number of:
a.

Insureds;

b.

Claims made or suits brought;

c.

Persons or organizations making claims or bringing suits;

d.

Pollution incidents;

e.

Acts, errors or omissions; or

f.

Benefits included in your employee benefit program.

The General Aggregate Limit:
a.

Is the most we will pay for the sum of:
(1) Damages and emergency response expense under COVERAGE PART I, except damages because of bodily
injury, property damage or environmental damage included in the products-completed operations hazard
other than damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability;
(2) Damages under COVERAGE PART II;
(3) Medical expense under COVERAGE PART II;
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(4) Damages, clean-up costs, emergency response expense and legal and claims expense payments under
COVERAGE PART III; and
(5) Damages and legal and claims expense payments under COVERAGE PART IV.
b.

Shall apply separately as respects all damages caused by:
(1) Occurrences covered under COVERAGE PART I, Coverages A, B or D arising out of operations at a location
owned or occupied by you;
(2) Occurrences covered under COVERAGE PART I, Coverage A or G arising out of ongoing operations at a project
where you are performing your work; or
(3) Pollution incidents covered under COVERAGE PART III arising out of operations at an insured site.

3.

The Products-Completed Operations Aggregate Limit is the most we will pay for damages because of bodily injury,
property damage or environmental damage included in the products-completed operations hazard other than
damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability.

4.

Subject to Paragraph 2. or 3. above, whichever applies, the Each Occurrence Limit – COVERAGE PART I: Coverage A, B,
C inclusive is the most we will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage A: General Bodily Injury and Property Damage Liability;

b.

Damages under COVERAGE PART I – Coverage B: Hostile Fire and Building Equipment Liability; and

c.

Damages under COVERAGE PART I – Coverage C: Products Pollution and Exposure Liability

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
5.

Subject to Paragraph 4. above, the Damage To Premises Rented To You Limit is the most we will pay under COVERAGE
PART I - Coverage A for damages because of property damage to any one premises, while rented to you, or in the case
of damage by fire, while rented to you or temporarily occupied by you with permission of the owner.

6.

Subject to Paragraph 2. above, the Each Occurrence Limit – COVERAGE PART I: Coverage D, E, F inclusive is the most we
will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage D: Time-Element Pollution Bodily Injury and Property Damage
Liability;

b.

Damages under COVERAGE PART I – Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage
Liability; and

c.

Damages under COVERAGE PART I – Coverage F: Pollution Liability during Transportation

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
7.

Subject to Paragraph 2. above, the Each Occurrence Limit - Contractors Pollution Liability: Coverage G is the most we
will pay for the sum of all damages under COVERAGE PART I – Coverage G: Contractors Pollution Liability because of
bodily injury, property damage or environmental damage arising out of any one occurrence.

8.

Subject to Paragraph 2. above, the Personal and Advertising Injury Limit is the most we will pay for the sum of all
damages because of all personal and advertising injury sustained by any one person or organization.

9.

Subject to Paragraph 2. above, the Employee Benefits Administration Liability Limit is the most we will pay for the sum
of all damages sustained by any one employee, including damages sustained by such employee’s dependents and
beneficiaries. However, the amount paid shall not exceed, and will be subject to, the limits and restrictions that apply
to the payment of benefits in any plan included in the employee benefit program.

10. Subject to Paragraph 2. above, the Medical Expense Limit is the most we will pay under COVERAGE PART II - Coverage
C for all medical expenses because of bodily injury sustained by any one person.
11. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART III: Site Pollution Legal Liability is the most we
will pay for the sum of:
a.

Damages and legal and claims expense payments under COVERAGE PART III – Coverage A: Bodily Injury and
Property Damage;
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b.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage B: First and Third Party On-Site Clean-Up Costs; and

c.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage C: Off-Site Clean-Up Costs

because of all bodily injury, property damage and environmental damage arising out of the same, related or
continuous pollution incident.
12. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART IV: Professional Liability is the most we will
pay under COVERAGE PART IV for damages and legal and claims expense payments arising out of the same, related or
continuous professional incident.
13. The Limits of Insurance apply in excess of the Deductible amounts shown in the Declarations. The deductible amount
applies as follows:
a.

As respects the Each Incident Limit: (i) to the sum of all damages, clean-up costs, emergency response expense
and legal and claims expense payments because of bodily injury, property damage or environmental damage
arising out of the same, related or continuous pollution incident; (ii) to the sum of all damages and legal and
claims expense payments arising out of the same, related or continuous professional incident.

b.

As respects the Each Occurrence Limit, to the sum of all damages because of bodily injury, property damage or
environmental damage as a result of one occurrence regardless of the number of persons or organizations who
sustain damages because of that occurrence.

We may pay any part or the entire deductible amount to effect settlement of any claim or suit or to pay clean-up costs
or emergency response expense which may be covered under this policy and, upon notification of the action taken,
you shall promptly reimburse us for such part of the deductible amount as has been paid by us.
Subject to SECTION IV – Conditions, Condition 16. Multiple Coverage Sections, if the same or related occurrence,
pollution incident or professional incident results in coverage under more than one coverage part, only the highest
deductible under all coverage parts will apply.
14. The Limits of Insurance apply to the entire policy period. If the policy period is extended after policy issuance for an
additional period, the additional period will be deemed part of the last preceding period for the purposes of
determining the Limits of Insurance.
SECTION IV – CONDITIONS
1.

Assignment
This policy may not be assigned without our prior written consent. Assignment of interest under this policy shall not
bind us until our consent is endorsed thereon.

2.

Bankruptcy
Bankruptcy or insolvency of the insured or of the insured's estate will not relieve us of our obligations.

3.

Cancellation
a.

The first Named Insured shown in the Declarations may cancel this policy by mailing or delivering to us advance
written notice of cancellation.

b.

We may cancel this policy by mailing or delivering to the first Named Insured written notice of cancellation at least:
(1) 10 days before the effective date of cancellation if we cancel for nonpayment of premium; or
(2) 90 days before the effective date of cancellation if we cancel for any other reason.

c.

We will mail or deliver our notice to the first Named Insured's last mailing address known to us.

d.

Notice of cancellation will state the effective date of cancellation. The policy period will end on that date.

e.

If this policy is cancelled, we will send the first Named Insured any premium refund due. If we cancel, the refund
will be pro rata. If the first Named Insured cancels, the refund will be less than pro rata and will be subject to the
minimum premium stated in the Declarations. The cancellation will be effective even if we have not made or
offered a refund.
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If notice is mailed, proof of mailing will be sufficient proof of notice.

Changes
This policy contains all the agreements between you and us concerning the insurance afforded. The first Named Insured
shown in the Declarations is authorized to make changes in the terms of this policy with our consent. This policy's terms
can be amended or waived only by endorsement issued by us and made a part of this policy.

5.

Choice of Forum
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that any such litigation shall take place in the appropriate federal or state courts located in New York, New York and
any arbitration or other form of dispute resolution shall take place in New York, New York.

6.

Choice of Law
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that the internal laws of the State of New York shall apply without giving effect to any conflicts or choice of law
principles. The terms and conditions of this policy shall not be deemed to constitute a contract of adhesion and shall
not be construed in favor of or against any party hereto by reason or authorship or otherwise.

7.

Currency
All reimbursement shall be made in United States currency at the rate of exchange prevailing on:
a.

The date of judgment if judgment is rendered;

b.

The date of settlement if settlement is agreed upon with our written consent;

c.

The date of payment of clean-up costs and emergency response expense; or

d.

The date legal and claims expense payments are paid.

Whichever is applicable.
8.

Duties In The Event Of Occurrence, Offense, Pollution Incident, Professional Incident, Act, Error or Omission, Claim
Or Suit
a.

Without limiting the requirements of any insuring agreement in this policy, you must see to it that we are notified
as soon as practicable of an occurrence, offense, pollution incident, professional incident or act, error or omission
which may result in a claim. To the extent possible, notice should include:
(1) How, when and where the occurrence, offense, pollution incident, professional incident or act, error or
omission took place;
(2) The names and addresses of any injured persons and witnesses; and
(3) The nature and location of any injury or damage arising out of the occurrence, offense, pollution incident,
professional incident or act error or omission.

b.

If a claim is made or suit is brought against any insured, you must:
(1) Immediately record the specifics of the claim or suit and the date received; and
(2) Notify us as soon as practicable.

You must see to it that we receive written notice of the claim or suit as soon as practicable.
c.

You and any other involved insured must:
(1) Immediately send us copies of any demands, notices, summonses or legal papers received in connection with
the claim or suit;
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(2) Authorize us to obtain records and other information;
(3) Cooperate with us in the investigation or settlement of the claim or defense against the suit; and
(4) Assist us, upon our request, in the enforcement of any right against any person or organization which may be
liable to the insured because of injury or damage to which this insurance may also apply.
d.

In the event emergency response expenses are incurred, you must provide, in writing, all available information
relating to such emergency response expenses and the pollution incident giving rise thereto to us within fourteen
(14) days of commencement of the pollution incident. Such information shall include all applicable information
detailed in Paragraph a. above.

e.

In the event of a time-element pollution incident, you must provide, in writing, all available information relating to
the pollution incident giving rise thereto to us within thirty (30) days of commencement of the pollution incident.
Such information shall include all applicable information detailed in Paragraph a. above.

f.

No insured will, except at that insured's own cost, voluntarily make a payment, assume any obligation, or incur any
expense, other than for first aid and emergency response expense, without our consent.

g.

When any insured becomes legally obligated to pay clean-up costs to which this insurance applies, the insured
must:
(1) Submit, for our approval, all proposed work plans prior to submittal to any regulatory agency.
(2) Submit, for our approval, all bids and contracts for clean-up costs prior to execution or issuance.
(3) Forward progress submittals regarding clean-up costs at reasonable intervals and always prior to submittal to
any regulatory agency that is authorized to review and approve such submittals.
We shall have the right, but not the duty, to assume direct control of such clean-up costs. Any clean-up costs
incurred by us shall be applied against the applicable Limit of Insurance and deductible.

h.

9.

If we are prohibited under applicable law from investigating, defending or settling any such claim or suit, the
insured shall, under our supervision, arrange for such investigation and defense thereof as is reasonably necessary,
and subject to our prior authorization, shall effect such settlement thereof.

Economic and Trade Sanctions
In accordance with laws and regulation of the United States concerning economic and trade sanctions administered
and enforced by The Office Of Foreign Assets Control (OFAC), this policy is void ab initio solely with respect to any term
or condition of this policy that violates any laws or regulations of the United States concerning economic and trade
sanctions.

10. Enforceability
If any part of this policy is deemed invalid or unenforceable, it shall not affect the validity or enforceability of any other
part of this policy, which shall be enforced to the full extent permitted by law.
11. Extended Reporting Period
This condition applies only as respects COVERAGE PART III - SITE POLLUTION INCIDENT LEGAL LIABILITY and
COVERAGE PART IV – PROFESSIONAL LIABILITY.
a.

This condition applies only if:
(1) The policy is cancelled or non-renewed for any reason except non-payment of the premium; or
(2) We renew or replace this policy with COVERAGE PART III - SITE POLLUTION LIABILITY or COVERAGE PART IV –
PROFESSIONAL LIABILITY that provides claims-made coverage for bodily injury, property damage,
environmental damage or professional incident and that has a Retroactive Date later than the one shown in
the Declarations or for an insured site; and
(3) You do not purchase coverage to replace the coverage described in Paragraph a.(2).

b.

Automatic Extended Reporting Period
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You shall automatically have a period of ninety (90) days following the effective date of such termination of
coverage in which to provide written notice to us of claims first made and reported within the automatic extended
reporting period.
A claim first made and reported within the automatic extended reporting period will be deemed to have been
made on the last day of the policy period, provided that the claim is for damages, clean-up costs or emergency
response expense arising from a pollution incident which commenced on or after the Retroactive Date, if
applicable, and before the end of the policy period or the claim is for damages arising from a professional incident
that occurred on or after the Retroactive Date and before the end of the policy period and is otherwise covered by
this policy.
No part of the automatic extended reporting period shall apply if the optional extended reporting period is
purchased.
c.

Extended Reporting Period Option:
(1) A claim first made and reported within forty eight (48) months after the end of the policy period will be
deemed to have been made on the last day of the policy period, provided that the claim is for damages,
clean-up costs or emergency response expense arising from a pollution incident which commenced on or
after the Retroactive Date, if applicable, and before the end of the policy period or the claim is for damages
arising from a professional incident that occurred on or after the Retroactive Date and before the end of the
policy period and is otherwise covered by this policy.
(2) The Extended Reporting Period Endorsement will not reinstate or increase the Limits of Insurance or extend
the policy period.

d.

We will issue the Endorsement indicating the Extended Reporting Period Option has been accepted if the first
Named Insured shown in the Declarations:
(1) Makes a written request for it which we receive within 30 days after the end of the policy period; and
(2) Promptly pays the additional premium, which will not exceed 200% of the annual premium for the policy,
when due.
The Extended Reporting Period Endorsement will not take effect unless the additional premium is paid when due.
If that premium is paid when due, the Endorsement may not be cancelled. The additional premium will be fully
earned when the Endorsement takes effect.

d.

The Extended Reporting Period Endorsement will also amend SECTION IV – CONDITIONS, Condition 17. Other
Insurance so the insurance provided will be excess over any other valid and collectible insurance available to the
insured, whether primary, excess, contingent or on any other basis, whose policy period begins or continues after
the Endorsement takes effect.

12. Headings
The descriptions in the headings and sub-headings of this policy are inserted solely for convenience and do not
constitute any part of the terms or conditions on this policy.
13. Independent Counsel
In the event the insured is entitled by law to select independent counsel to oversee our defense of a claim or suit at
our expense, the attorney fees and all other litigation expenses we must pay to that counsel are limited to the rates we
actually pay to counsel we retain in the ordinary course of business in the defense of similar claims or suits in the
community where the claim or suit arose or is being defended.
Additionally, we may exercise the right to require that such counsel have certain minimum qualifications with respect
to their competency including experience in defending claims or suits similar to the one pending against the insured
and to require such counsel have errors and omissions insurance coverage. As respects any such counsel, the insured
agrees that counsel will timely respond to our request for information regarding the claims or suit.
Furthermore, the insured may at any time, by the insured’s written consent, freely and fully waive these rights to select
independent counsel.
14. Inspections and Surveys
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We have the right to:
(1) Make inspections and surveys at any time;
(2) Give you reports on the conditions we find; and
(3) Recommend changes.

b.

We are not obligated to make any inspections, surveys, reports or recommendations and any such actions we do
undertake relate only to insurability and the premiums to be charged. We do not make safety inspections. We do
not undertake to perform the duty of any person or organization to provide for the health or safety of workers or
the public. And we do not warrant that conditions:
(1) Are safe or healthful; or
(2) Comply with laws, regulations, codes or standards.
This applies not only to us, but also to any rating, advisory, rate service or similar organization which makes
insurance inspections, surveys, reports or recommendations.

15. Legal Action Against Us
No person or organization has a right under this policy:
a.

To join us as a party or otherwise bring us into a suit asking for damages from an insured; or

b.

To sue us on this policy unless all of its terms have been fully complied with.

A person or organization may sue us to recover on an agreed settlement or on a final judgment against an insured; but
we will not be liable for damages that are not payable under the terms of this policy or that are in excess of the
applicable limit of insurance. An agreed settlement means a settlement and release of liability signed by us, the insured
and the claimant or the claimant's legal representative.
16. Multiple Coverage Sections
No claim or suit, or part thereof, for which we have accepted coverage or coverage has been held to apply under one
or more Coverages in this policy shall be covered under any other Coverages in this policy.
17. Other Insurance
If other valid and collectible insurance is available to the insured for a loss we cover under this policy, our obligations
are limited as follows:
a.

Primary Insurance
This insurance is primary except when Paragraph b. below applies. If this insurance is primary, our obligations are
not affected unless any of the other insurance is also primary. Then, we will share with all that other insurance by
the method described in Paragraph c. below. However, regardless of whether b. below applies, in the event that a
written contract or agreement or permit requires this insurance to be primary for any person or organization you
agreed to insure and such person or organization is an insured under this policy, we will not seek contributions
from any such other insurance issued to such person or organization

b.

Excess Insurance
(1) This insurance is excess over:
(a) Any of the other insurance, whether primary, excess, contingent or on any other basis:
(i) That is Fire, Extended Coverage, Builder's Risk, Installation Risk or similar coverage for your work;
(ii) That is Fire insurance for premises rented to you or temporarily occupied by you with permission of
the owner;
(iii) That is insurance purchased by you to cover your liability as a tenant for property damage to
premises rented to you or temporarily occupied by you with permission of the owner; or
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(iv) If the loss arises out of the maintenance or use of aircraft, autos or watercraft to the extent not
subject to Exclusion a. of COVERAGE PART I – Coverage A – General Bodily Injury And Property
Damage Liability.
(b) Any other primary insurance available to you covering liability for damages arising out of the premises or
operations, or the products and completed operations, for which you have been added as an additional
insured.
(c) Any project specific primary insurance available to you covering liability for damages arising out of your
work, for which you are an insured
(2) When this insurance is excess, we will have no duty to defend the insured against any suit if any other insurer
has a duty to defend the insured against that suit. If no other insurer defends, we will undertake to do so, but
we will be entitled to the insured's rights against all those other insurers.
(3) When this insurance is excess over other insurance, we will pay only our share of the amount of the loss, if
any, that exceeds the sum of:
(a) The total amount that all such other insurance would pay for the loss in the absence of this insurance;
(b) The total of all deductible and self-insured amounts under all that other insurance; and
(c) The deductible and self-insured amounts under this insurance.
(4) We will share the remaining loss, if any, with any other insurance that is not described in this Excess Insurance
provision and was not bought specifically to apply in excess of the Limits of Insurance shown in the
Declarations of this policy.
c.

Method Of Sharing
If all of the other insurance permits contribution by equal shares, we will follow this method also. Under this
approach each insurer contributes equal amounts, excess of applicable deductible and self-insured amounts under
all such insurance, until it has paid its applicable limit of insurance or none of the loss remains, whichever comes
first.
If any of the other insurance does not permit contribution by equal shares, we will contribute by limits. Under this
method, each insurer's share is based on the ratio of its applicable limit of insurance to the total applicable limits
of insurance of all insurers.

18. Premiums and Deductible
The first Named Insured shown in the Declarations:
a.

Is responsible for the payment of all premiums;

b.

Will be the payee for any return premiums we pay; and

c.

Is responsible for the payment of all deductibles.

19. Representations
By accepting this policy, you agree:
a.

The statements in the Declarations are accurate and complete;

b.

Those statements are based upon representations you made to us; and

c.

We have issued this policy in reliance upon your representations.

20. Separation Of Insureds
Except with respect to the Limits of Insurance, any insured versus insured exclusions, and any rights or duties
specifically assigned in this policy to the first Named Insured, this insurance applies:
a.

As if each Named Insured were the only Named Insured; and

b.

Separately to each insured against whom claim is made or suit is brought.
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21. Service of Suit
Subject to SECTION IV – CONDITIONS, Condition 5. Choice of Forum, it is agreed that in the event of failure of us to pay
any amount claimed to be due hereunder, we, at the request of the insured, will submit to the jurisdiction of a court of
competent jurisdiction within the United States. Nothing in this condition constitutes or should be understood to
constitute a waiver of our rights to commence an action in any court of competent jurisdiction in the United States, to
remove an action to a United States District Court, or to seek a transfer of a case to another court as permitted by the
laws of the United States or of any state in the United States. It is further agreed that service of process in such suit
may be made upon us and that in any suit instituted against us upon this contract, we will abide by the final decision of
such court or of any appellate court in the event of any appeal.
Further, pursuant to any statute of any state, territory, or district of the United States which makes provision therefore,
we hereby designate the Superintendent, Commissioner, Director of Insurance, or other officer specified for that
purpose in the statute, or his or her successor or successors in office as its true and lawful attorney upon whom may be
served any lawful process in any action, suit or proceeding instituted by or on behalf of the insured or any beneficiary
hereunder arising out of this contract of insurance, and hereby designates the above named counsel as the person to
whom the said officer is authorized to mail such process or a true copy thereof.
22. Transfer Of Rights Of Recovery Against Others To Us
If the insured has rights to recover all or part of any payment we have made under this policy, those rights are
transferred to us. At our request, the insured will bring suit or transfer those rights to us and help us enforce them.
However, if the insured has waived rights of recovery against any person or organization prior to a loss, we waive any
right of recovery we may have under this policy against such person or organization.
23. Transfer of Your Rights and Duties Under This Policy
Your rights and duties under this policy may not be transferred without our written consent except in the case of death
of an individual named insured.
If you die, your rights and duties will be transferred to your legal representative but only while acting within the scope
of duties as your legal representative. Until your legal representative is appointed, anyone having proper temporary
custody of your property will have your rights and duties but only with respect to that property.
24. When We Do Not Renew
If we decide not to renew, we will mail or deliver to the first Named Insured shown in the Declarations written notice
of the nonrenewal not less than ninety (90) days before the expiration date. If notice is mailed, proof of mailing will be
sufficient proof of notice.
SECTION V – DEFINITIONS
1.

Administration means:
a.

Providing information to employees, including their dependents and beneficiaries, with respect to eligibility for or
the scope of employee benefit programs;

b.

Handling records in connection with the employee benefit program; or

c.

Effecting, continuing or terminating any employee's participation in any benefit included in the employee benefit
program.

However, administration does not include handling payroll deductions.
2.

3.

Advertisement means a notice that is broadcast or published to the general public or specific market segments about
your goods, products or services for the purpose of attracting customers or supporters. For the purposes of this
definition:
a.

Notices that are published include material placed on the Internet or on similar electronic means of
communication; and

b.

Regarding websites, only that part of a website that is about your goods, products or services for the purposes of
attracting customers or supporters is considered an advertisement.

Auto means:
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a.

A land motor vehicle, trailer or semitrailer designed for travel on public roads, including any attached machinery or
equipment; or

b.

Any other land vehicle that is subject to a compulsory or financial responsibility law where it is licensed or
principally garaged.

However, auto does not include mobile equipment.
4.

Bodily injury means physical injury, sickness, disease, building-related illness, mental anguish, shock or emotional
distress, sustained by any person, including death resulting therefrom. Bodily injury shall also include medical
monitoring costs.

5.

Claim means a demand, notice or assertion of a legal right alleging liability or responsibility on the part of the insured.

6.

Clean-up costs means reasonable and necessary costs, charges and expenses, including associated legal and claims
expense payments incurred with our prior written consent, incurred to investigate, remove, dispose of, abate, contain,
treat, neutralize, monitor or test soil, surface water, groundwater or other contaminated media but only:
a.

To the extent required by environmental laws governing the liability or responsibilities of the insured to respond
to a pollution incident;

b.

In the absence of a. above, to the extent recommended in writing by an environmental professional; or

c.

To the extent incurred by the government or any political subdivision within Definition 8.a. of coverage territory;
or

d.

To the extent incurred by parties other than you.

Clean-up costs also includes restoration costs
Clean-up costs does not include costs, charges or expenses incurred by the insured for materials supplied or services
performed by the insured unless such costs, charges or expenses are incurred with our prior written approval.
7.

Conveyance means any auto, railcar, rolling stock, train, watercraft or aircraft. Conveyance does not include pipelines.

8.

Coverage territory means:
a.

The United States of America (including its territories and possessions), Puerto Rico, Canada and the Gulf of
Mexico;

b.

International waters or airspace, but only if the injury or damage occurs in the course of travel or transportation
between any places included in Paragraph a. above;

c.

All other parts of the world if the injury or damage arises out of:
(1) The activities of a person whose home is in the territory described in Paragraph a. above, but is away for a
short time on your business; or
(2) Personal and advertising injury offenses that take place through the Internet or similar electronic means of
communication;
provided the insured’s responsibility to pay damages is determined in a suit on the merits, in the territory
described in Paragraph a. above or in a settlement we agree to; or

d.

All other parts of the world if the injury or damage arises out of your product, a pollution incident caused by your
work, a pollution incident during transportation or a pollution incident on, at, under or migrating from a nonowned site, however:
(1) We assume no responsibility for furnishing certificates or evidence of insurance or bonds; and
(2) We will not be liable for any fine or penalty imposed on you for failing to comply with insurance laws.

9.

Emergency response expense means reasonable and necessary costs, charges and expenses including legal and claims
expense payments incurred to investigate, remove, dispose of, abate, contain, treat, neutralize, monitor or test soil,
surface water, groundwater or other contaminated media.

10. Employee includes a leased worker and a temporary worker. As respects Employee Benefits Administration Liability,
employee also means a person actively employed, formerly employed, on leave of absence or disabled, or retired.
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11. Employee benefits program means a program providing some or all of the following benefits to employees, whether
provided through a plan authorized by applicable law to allow employees to elect to pay for certain benefits with pretax dollars or otherwise:
a.

Group life insurance, group accident or health insurance, dental, vision and hearing plans, and flexible spending
accounts, provided that no one other than an employee may subscribe to such benefits and such benefits are
made generally available to those employees who satisfy the plan's eligibility requirements;

b.

Profit sharing plans, employee savings plans, employee stock ownership plans, pension plans and stock
subscription plans, provided that no one other than an employee may subscribe to such benefits and such benefits
are made generally available to all employees who are eligible under the plan for such benefits;

c.

Unemployment insurance, social security benefits, workers' compensation and disability benefits; and

d.

Vacation plans, including buy and sell programs; leave of absence programs, including military, maternity, family,
and civil leave; tuition assistance plans; transportation and health club subsidies

12. Environmental damage means physical damage to land, conveyances, structures on land or water, the atmosphere,
any watercourse or body of water including surface water or groundwater, giving rise to clean-up costs or emergency
response expense.
13. Environmental laws means any federal, state, provincial, municipal or other local laws, including, but not limited to,
statutes, rules, ordinances, guidance documents, regulations and all amendments thereto, including state voluntary
cleanup or risk based corrective action guidance, and governmental, judicial or administrative orders and directives,
that are applicable to a pollution incident.
14. Environmental professional means an individual approved and designated by us in writing who is duly certified or
licensed in a recognized field of environmental science as required by a state board, a professional association, or both,
who meet certain minimum qualifications and who maintain specified levels of errors and omissions insurance
coverage acceptable to us. We shall consult with the insured in conjunction with the selection of the environmental
professional.
15. Executive officer means a person holding any of the officer positions created by your charter, constitution, by-laws or
any other similar governing document.
16. Extended reporting period means the claims reporting provision described in SECTION IV – CONDITIONS, Condition 11.
Extended Reporting Period.
17. Hostile fire means one which becomes uncontrollable or breaks out from where it was intended to be.
18. Impaired property means tangible property, other than your product or your work, that cannot be used or is less
useful because:
a.

It incorporates your product or your work that is known or thought to be defective, deficient, inadequate or
dangerous; or

b.

You have failed to fulfill the terms of a contract or agreement;

if such property can be restored to use by the repair, replacement, adjustment or removal of your product or your
work or your fulfilling the terms of the contract or agreement.
19. Insured contract means:
a.

A contract for a lease of premises. However, that portion of the contract for a lease of premises in excess of 30
consecutive days that indemnifies any person or organization for damage by fire, lightning or explosion to
premises while rented to you or temporarily occupied by you with permission of the owner is not an insured
contract;

b.

A sidetrack agreement;

c.

Any easement or license agreement;

d.

An obligation, as required by ordinance, to indemnify a municipality, except in connection with work for a
municipality;

e.

An elevator maintenance agreement;

IE.COV.EPIC.001 (05/13) Includes copyrighted material of Insurance Services Offices, Inc. with its permission.
Page 38 of 44

Maalt_001197
Removal Appendix 0552

Case 20-04064-elm Doc 1-1 Filed 09/04/20

f.

Entered 09/04/20 10:53:27

Page 553 of 862

That part of any other contract or agreement pertaining to your business (including an indemnification of a
municipality in connection with work performed for a municipality) under which you assume the tort liability of
another party to pay for bodily injury, property damage or environmental damage to a third person or
organization. Tort liability means a liability that would be imposed by law in the absence of any contract or
agreement.
Paragraph f. does not include that part of any contract or agreement that indemnifies an architect, engineer or
surveyor for injury or damage arising out of:
(1) Preparing, approving, or failing to prepare or approve, maps, shop drawings, opinions, reports, surveys, field
orders, change orders or drawings and specifications; or
(2) Giving directions or instructions, or failing to give them, if that is the primary cause of the injury or damage.

20. Insured site means a location listed on the Insured Site Schedule Endorsement, if any, attached to this policy.
21. Leased worker means a person leased to you by a labor leasing firm under an agreement between you and the labor
leasing firm, to perform duties related to the conduct of your business. Leased worker does not include a temporary
worker.
22. Legal and Claims Expense Payments means:
a.

All expenses we incur that are directly allocated to a particular claim or suit.

b.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

c.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys' fees or
attorneys' expenses taxed against the insured.

d.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

e.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

f.

Expenses incurred by the insured for first aid administered to others at the time of any accident, for bodily injury
to which this insurance applies.

23. Loading or unloading means the handling of property:
a.

After it is moved from the place where it is accepted for movement into or onto an aircraft, watercraft or auto;

b.

While it is in or on an aircraft, watercraft or auto; or

c.

While it is being moved from an aircraft, watercraft or auto to the place where it is finally delivered;

But loading or unloading does not include the movement of property by means of a mechanical device, other than a
hand truck, that is not attached to the aircraft, watercraft or auto.
24. Location means premises involving the same or connecting lots, or premises whose connection is interrupted only by a
street, roadway, waterway or right-of-way of a railroad.
25. Misdelivery means the delivery of any liquid product into a wrong receptacle or to a wrong address or the erroneous
delivery of one liquid product for another.
26. Mobile equipment means any of the following types of land vehicles, including any attached machinery or equipment:
a.

Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off public roads;

b.

Vehicles maintained for use solely on or next to premises you own or rent;

c.

Vehicles that travel on crawler treads;

d.

Vehicles, whether self-propelled or not, maintained primarily to provide mobility to permanently mounted power
cranes, shovels, loaders, diggers or drills or road construction or resurfacing equipment such as graders, scrapers
or rollers;
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Vehicles not described in a., b., c., or d. above that are not self-propelled and are maintained primarily to provide
mobility to permanently attached equipment of the following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, geophysical
exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;

f.

Vehicles not described in a., b., c., or d. above maintained primarily for purposes other than the transportation of
persons or cargo.
However, self-propelled vehicles with the following types of permanently attached equipment are not mobile
equipment but will be considered autos:
(1) Equipment designed primarily for snow removal, road maintenance (but not construction or resurfacing) or
street cleaning;
(2) Cherry pickers and similar devices mounted on automobile or truck chassis and used to raise or lower workers;
and
(3) Air compressor, pumps and generators, including spraying, welding, building cleaning, geophysical exploration,
lighting and well servicing equipment.

However mobile equipment does not include any land vehicles that are subject to a compulsory or financial
responsibility law or other motor vehicle insurance law where it is licensed or principally garaged. Land vehicles subject
to a compulsory or financial responsibility law or other motor vehicle insurance law are considered autos.
27. Mold matter means mold, mildew and fungi, whether or not such mold matter is living.
28. Natural resource damage means physical injury to or destruction of, as well as the assessment of such injury or
destruction, including the resulting loss of value of land, fish, wildlife, biota, air, water, groundwater, drinking water
supplies, and other such resources belonging to, managed by, held in trust by, appertaining to, or otherwise controlled
by the United States (including the resources of the fishery conservation zone established by the Magnuson-Stevens
Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.)), any state, local or provincial government, any
foreign government, any Native American tribe, or, if such resources are subject to a trust restriction on alienation, any
member of a Native American tribe.
29. Non-owned site:
a.

Means any location which:
(1) Was not at any time owned or occupied by any insured; and
(2) Which is not specifically scheduled as an insured site.

b.

Does not include:
(1) Any location which is not licensed by the appropriate federal, state or local authority to perform storage,
disposal, processing or treatment of waste from your operations or your work in compliance with
environmental law.
(2) Any location or any part thereof that has been subject to a consent order or corrective action under
environmental law or is listed or proposed to be listed on the Federal National Priorities list (NPL) prior to
waste from your operations or your work being legally consigned for delivery or delivered for storage,
disposal, processing or treatment at such location.
(3) Any location of a purchaser or user of your product.

30. Nuclear material means source material, special nuclear material or byproduct material which have the meanings
given them in the Atomic Energy Act of 1954 or in any law amendatory thereof.
31. Occurrence means an accident, including continuous or repeated exposure to substantially the same general harmful
conditions.
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32. Personal and advertising injury means injury, including consequential bodily injury, arising out of one or more of the
following offenses:
a.

False arrest, detention or imprisonment;

b.

Malicious prosecution;

c.

The wrongful eviction from, wrongful entry into, or invasion of the right of private occupancy of a room, dwelling
or premises that a person occupies, committed by or on behalf of its owner, landlord or lessor;

d.

Oral or written publication, in any manner, of material that slanders or libels a person or organization or
disparages a person's or organization's goods, products or services;

e.

Oral or written publication, in any manner, of material that violates a person's right of privacy;

f.

The use of another’s advertising idea in your advertisement;

g.

Infringing upon another’s copyright, trade dress or slogan in your advertisement.

33. Policy period means the period of time stated in the Declarations. However, if the policy is cancelled in accordance
with SECTION IV – CONDITIONS, Condition 3. Cancellation, the policy period ends on the effective date of such
cancellation.
34. Pollutants means any solid, liquid, gaseous or thermal irritant, or contaminant, including smoke, soot, vapor, fumes,
acids, alkalis, chemicals, hazardous substances, hazardous materials, or waste materials, including medical, infectious
and pathological wastes. Pollutants includes electromagnetic fields, mold matter and legionella pneumophila.
35. Pollution incident means:
a.

The discharge, dispersal, release, escape, migration, or seepage of pollutants on, in, into, or upon land,
conveyances, structures on land or water, the atmosphere, any watercourse or body of water including surface
water or groundwater; or

b.

The presence of mold matter.

Pollution incident includes the illicit abandonment of pollutants at any location which is owned or occupied by you
provided that such abandonment was committed by parties other than an insured and without the knowledge of a
responsible executive.
36. Products - completed operations hazard:
a.

Includes all bodily injury, property damage or environmental damage occurring away from a location you own or
occupy and arising out of your product or your work except:
(1) Products that are still in your physical possession; or
(2) Work that has not yet been completed or abandoned. However, your work will be deemed completed at the
earliest of the following times:
(a) When all of the work called for in your contract has been completed.
(b) When all of the work to be done at the job site has been completed if your contract calls for work at more
than one job site.
(c) When that part of the work done at a job site has been put to its intended use by any person or
organization other than another contractor or subcontractor working on the same project.
Work that may need service, maintenance, correction, repair or replacement, but which is otherwise
complete, will be treated as completed.

b.

Does not include bodily injury, property damage or environmental damage arising out of the transportation of
property, unless the injury or damage arises out of a condition in or on a vehicle not owned or operated by you,
and that condition was created by the loading or unloading of that vehicle by any insured or the existence of tools,
uninstalled equipment or abandoned or unused materials.
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37. Professional incident means any act, error or omission in the providing or failure to provide professional services by or
on behalf of the insured.
38. Professional services means those services performed for a fee by you or those acting on your behalf, including but not
limited to, architect, engineer, consultant, inspector, technician and surveyor that you or those acting on your behalf
are qualified to perform for others and are consistent with your corporate statements of professional qualifications.
39. Property damage means:
a.

Physical injury to or destruction of tangible property, including all resulting loss of use and diminished value of that
property. All such loss of use and diminished value shall be deemed to occur at the time of the physical injury that
caused it;

b.

Loss of use of tangible property that is not physically injured or destroyed. All such loss of use shall be deemed to
occur at the time of the occurrence or pollution incident that caused it; or

c.

Natural resource damage.

Property damage does not include environmental damage.
For the purpose of this insurance, electronic data is not tangible property. As used in this definition, electronic data
means information, facts or programs stored as or on, created or used on, or transmitted to or from computer
software, including systems and applications software, hard or floppy disks, CDROMS, tapes drives, cells, data
processing devices or any other media which are used with electronically controlled equipment.
40. Responsible executive means any officer, director, risk manager, partner, your manager of an insured site, your
manager or supervisor responsible for environmental affairs, health and safety affairs, control or compliance or any
other employee authorized by you to give or receive notice of an occurrence or claim.
41. Restoration costs means reasonable and necessary costs incurred by the insured with our prior written consent, to
repair, restore or replace damaged real or personal property damaged during work performed in the course of
incurring clean-up costs in order to restore the property to the condition it was in prior to being damaged during such
work. Restoration costs shall not exceed the lesser of actual cash value of such real or personal property or the cost of
repairing, restoring or replacing the damaged property with other property of like kind and quality. An adjustment for
depreciation and physical condition shall be made in determining actual cash value. If a repair or replacement results in
better than like kind or quality, we will not pay for the amount of the betterment, except to the extent such
betterments of the damaged property entail the use of materials which are environmentally preferable to those
materials which comprised the damaged property. Such environmentally preferable material must be certified as such
by an applicable independent certifying body, where such certification is available, or, in the absence of such
certification, based on our judgment in our sole discretion.
42. Suit means a civil proceeding in which damages to which this insurance applies are alleged. Suit includes an arbitration
proceeding in which such damages are claimed and to which the insured must submit or does submit with our consent
or any other alternative dispute resolution proceeding in which such damages are claimed and to which the insured
submits with our consent.
43. Temporary worker means a person who is furnished to you to substitute for a permanent worker on leave or to meet
seasonal or short-term workload conditions.
44. Time-Element pollution incident means a pollution incident demonstrable as having first commenced at an identified
time and place during the policy period provided:
a.

Such pollution incident does not originate or arise from, or relate to an underground storage tank; and

b.

Such pollution incident is not (i) heat, smoke or fumes from a hostile fire or (ii) solely with respect to bodily injury,
smoke, fumes, vapor or soot produced by or originating from equipment that is used to heat, cool or dehumidify
the building, or equipment that is used to heat water for personal use, by the building’s occupants or their guests.

45. Transportation means the movement of goods, product, merchandise, supplies or waste in a conveyance by the
insured or a third party carrier from the time of movement from the point of origin until delivery to the final
destination. Transportation includes the movement of goods, products, merchandise, supplies or waste into, onto or
from a conveyance.
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46. Underground storage tank means any tank, including any piping and appurtenances connected to the tank, located on
or under an owned or occupied location or an insured site that has at least ten (10) percent of its combined volume
underground. Underground storage tank does not include:
a.

Septic tanks, sump pumps, or oil/water separators;

b.

A tank that is enclosed within a basement or cellar, if the tank is upon or above the surface of the floor; or

c.

Storm-water or wastewater collection systems.

47. Volunteer worker means a person who is not your employee, and who donates his or her work and acts at the
direction of and within the scope of duties determined by you, and is not paid a fee, salary or other compensation by
you or anyone else for their work performed for you.
48. Waste means all waste and includes materials to be recycled, reconditioned or reclaimed.
49. Your product:
a.

Means:
(1) Any goods or products, other than real property, manufactured, sold, handled, distributed or disposed of by:
a)

You;

b) Others trading under your name; or
c)

A person or organization whose business or assets you have acquired; and

(2) Containers (other than vehicles), materials, parts or equipment furnished in connection with such goods or
products.
b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your product; and
(2) The providing of or failure to provide warnings or instructions.

50. Your work:
a.

Means:
(1) Work or operations performed by you or on your behalf; and
(2) Materials, parts or equipment furnished in connection with such work or operations.

b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your work; and
(2) The providing or failure to provide warnings or instructions.
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IN WITNESS WHEREOF, the Insurer has caused this Policy to be executed and attested, but this Policy will not be valid
unless countersigned by a duly authorized representative of the Insurer, to the extent required by applicable law.

Ironshore Specialty Insurance Company by:

Secretary

President
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
This insurance contract is with an insurer not licensed to transact insurance in this state and is issued and
delivered as surplus line coverage under the Texas insurance statutes. The Texas Department of Insurance
does not audit the finances or review the solvency of the surplus lines insurer providing this coverage, and the
insurer is not a member of the property and casualty insurance guaranty association created under Chapter
462, Insurance Code. Chapter 225, Insurance Code, requires payment of a 4.85 percent tax on gross
premium.

ENVIRONMENTAL EXCESS LIABILITY DECLARATIONS
Policy Number: 002357503

Renewal of Policy Number: 002357502

Item 1.

Named Insured &
Mailing Address:

Item 2.

Policy Period: Effective: June 01, 2018 Expiration: June 01, 2019
12:01 a.m. time at your mailing address shown above

Item 3:

Item 4.

Item 5.

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119

LIMITS OF INSURANCE
a. Each Event Limit

$25,000,000

b. Aggregate Limit (See Section II.A.)

$25,000,000

LIMITS OF UNDERLYING INSURANCE
a. Each Event Limit

$1,000,000

b. Aggregate Limit

$2,000,000

CONTROLLING UNDERLYING INSURANCE
Coverage

See Schedule of Underlying Insurance

Policy Number

See Schedule of Underlying Insurance

Insurer

See Schedule of Underlying Insurance

Policy Period

See Schedule of Underlying Insurance

Limit of Insurance

See Schedule of Underlying Insurance

IE.DEC.EXCESS.001 (10/10) Includes copyrighted material of Insurance Service Office, Inc. with its permission
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Item 6.
Policy Premium:

$536,877.00

Premium for Acts of Terrorism (TRIA):

Not Purchased

Total Premium (Including TRIA):

$536,877.00

Compliance with all surplus lines placement requirements, including stamping the Policy and collection and payment of
surplus lines taxes, is the responsibility of the broker.
Minimum Earned Premium:

$134,219.25

Item 7.

Broker & Mailing Address:

AmWins Brokerage of Texas, Inc. (Dallas)
5910 North Central Expressway
SUITE NO 500
Dallas, TX 75206

Item 8.

Policy Coverage Form:

IE.COV.EEL.001 (0409) Excess Coverage Form

Endorsements:

See Schedule of Endorsements

Date:

June 14, 2018

MO/DAY/YR.

Authorized Representative

IE.DEC.EXCESS.001 (10/10) Includes copyrighted material of Insurance Service Office, Inc. with its permission
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SCHEDULE OF ENDORSEMENTS
Endorsement Number – Edition Date – Form Name
1. IE.PN.ALL.002 (0316) Notice of Claim
2. IE.END.ALL.002 (0409) Terrorism Exclusion
3. IE.PN.EXCESS.001 (0409) Schedule of Underlying Insurance
4. IE.END.EXCESS.001 (0409) Non Followed Coverage Section or Clause Endorsement

IE.DEC.EXCESS.001 (10/10) Includes copyrighted material of Insurance Service Office, Inc. with its permission
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TEXAS NOTICE
IMPORTANT NOTICE

AVISO IMPORTANTE

To obtain information or make a complaint:

Para obtener informacion o para someter una queja:

You may call Liberty Mutual Group’s toll-free telephone
number for information or to make a complaint at:

Usted puede Illamar al numero de telefono gratis de
Liberty Mutual Group’s para informacion o para someter
una queja al:

1-800-344-0197
You may also write to Liberty Mutual Group at:
Presidential Service Team
Liberty Mutual Group
175 Berkeley St. MS 10B
Boston, MA 02116
PresidentialSvcTeam@LibertyMutual.com
You may contact the Texas Department of Insurance to
obtain information on companies, coverages, rights or
complaints at:
1-800-252-3439
You may write the Texas Department of Insurance:
Mail: PO Box 149091 (mail code 111-1A)
Austin, TX 78714-9091
FAX # (512) 490-1007
Web:
http://www.tdi.texas.gov/consumer/complfrm.html
E-mail: consumerprotection@tdi.texas.gov
In person: 333 Guadalupe, Austin, Texas 78701

1-800-344-0197
Usted tambien puede escribir a Liberty Mutual Group:
Presidential Service Team
Liberty Mutual Group
175 Berkeley St. MS 10B
Boston, MA 02116
PresidentialSvcTeam@LibertyMutual.com
Puede comunicarse con el Departamento de Seguros de
Texas para obtener informacion acerca de companies,
coberturas, derechos o quejas al:
1-800-252-3439
Puede escribir al Departamento de Seguros de Texas:
Mail: PO Box 149091 (mail code 111-1A)
Austin, TX 78714-9091
FAX # (512) 490-1007
Web:
http://www.tdi.texas.gov/consumer/complfrm.html
E-mail: consumerprotection@tdi.texas.gov
In person: 333 Guadalupe, Austin, Texas 78701

PREMIUM OR CLAIM DISPUTES:
Should you have a dispute concerning your premium or
about a claim you should contact the (agent) (company)
(agent or the company) first. If the dispute is not
resolved, you may contact the Texas Department of
Insurance.

DISPUTAS SOBRE PRIMAS O RECLAMOS:
Si tiene una disputa concerniente a su prima o a un
reclamo, debe comunicarse con el (agente) (la compania)
(agente o la compania) primero. Si no se resuelve la
disputa, puede entonces comunicarse con el
Departamento de Seguros de Texas.

ATTACH THIS NOTICE TO YOUR POLICY:
This notice is for information only and does not become
a part or condition of the attached document.

UNA ESTE AVISO A SU POLIZA: Este aviso es solo
para proposito de informacion y no se convierte en parte
o condicion del documento adjunto.

1

1

N003-TX-0318
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 1
Policy Number: 002357503
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CLAIM AND NOTICE REPORTING
Subject to the claims and notice reporting provisions within the policy, claim and notice reports may be given in writing via:
POSTAL SERVICE to:
Ironshore Environmental Claims CSO
28 Liberty Street, 5th Floor
New York, NY 10005
E-MAIL to:
Ironenviroclaims@ironshore.com
or
USClaims@ironshore.com
FAX to:
646-826-6601
By phone via:
24 Hour Claims Phone Number:
(888) 292-0249
ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.PN.ALL.002 (03/16)

June 14, 2018
Date

Includes copyrighted material of Insurance Services, Inc. with its permission
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 2
Policy Number: 002357503
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

TERRORISM EXCLUSION
This endorsement modifies insurance provided under the following:
SITE POLLUTION INCIDENT LEGAL LIABILITY SELECT (SPILLS)
CONTRACTORS ENVIRONMENTAL LEGAL LIABILITY (CELL)
ENVIRONMENTAL PROTECTIVE INSURANCE COVERAGE PACKAGE (EPIC PAC)
ENVIRONMENTAL EXCESS LIABILITY
It is hereby agreed that the policy is amended as follows
1.

The following Exclusion is added:
This insurance does not apply to:
TERRORISM
Any injury or damage arising, directly or indirectly, out of terrorism

2.

For the purposes of this endorsement, the following definitions are added:
Any injury or damage means any injury or damage covered under the policy and includes but is not limited to bodily
injury, property damage, environmental damage, remediation expense, emergency response expense, personal and
advertising injury, negligent acts, errors or omissions or professional incident as may be defined in the policy.

IE.END.ALL.002 (04/09)

Includes copyrighted material of Insurance Services Offices, Inc. with its permission.
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Terrorism means a violent act or an act that is dangerous to human life, property or infrastructure that is committed by
an individual or individuals and that appears to be part of an effort to coerce a civilian population or to influence the
policy or affect the conduct of any government by coercion. Terrorism includes an act certified by the Secretary of the
Treasury, in concurrence with the Secretary of State and the Attorney General of the United States, to be an act of
terrorism pursuant to the federal Terrorism Risk Insurance Act.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.END.ALL.002 (04/09)

June 14, 2018
Date

Includes copyrighted material of Insurance Services Offices, Inc. with its permission.
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 3
Policy Number: 002357503
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ENVIRONMENTAL EXCESS LIABILITY SCHEDULE OF UNDERLYING INSURANCE

CONTROLLING UNDERLYING INSURANCE

Coverage: GENERAL LIABILITY AND POLLUTION LIABILITY; ENVIRONMENTAL PROTECTION INSURANCE COVERGE PACKAGE
(EPIC Pac)
Policy Number: 002357403
Insurer:
Ironshore Specialty Insurance Company (ISIC)
Policy Period:
6/1/2018 to 6/1/2019
Limits of Insurance:
$1,000,000 Each Occurrence Limit-COVERAGE PART I: Coverage A,B,C
$1,000,000 Each Occurrence Limit-COVERAGE PART I: Coverage D,E,F
$1,000,000 Contractors Pollution Liability Each Occurrence Limit
$1,000,000 Personal and Advertising Injury Limit: Any one Person or Organization
$1,000,000 Employee Benefits Administration Liability Limit: Each Employee
$1,000,000 Site Pollution Each Incident Limit
$2,000,000 Products Completed Operations Aggregate
$2,000,000 General Aggregate

Coverage: AUTOMOBILE LIABILITY
Policy Number: CAA 4690837 - 14
Insurer:
Acadia Insurance Company
Policy Period:
6/1/2018 to 6/1/2019
Limits of Insurance:
$1,000,000 Combined Single Limit

IE.PN.EXCESS.001 (04/09)
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OTHER UNDERLYING INSURANCE

None

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.PN.EXCESS.001 (04/09)

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 4
Policy Number: 002357503
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

NON-FOLLOWED COVERAGE, SECTION OR CLAUSE
This endorsement modifies insurance provided under the following:
ENVIRONMENTAL EXCESS LIABILITY
It is hereby agreed that section I. COVERAGES, Paragraph A.2. is amended to include the following:
In no event shall this policy follow the terms, conditions, exclusions or limitations in the controlling underlying insurance or
provide coverage under this with respect to or as a result of any of the following in the controlling underlying insurance:
f.

Employers Liability Bodily Injury by Disease

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.END.EXCESS.001 (04/09)

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Insured Name: Vista Proppants and Logistics, LLC
Policy Number: 002357503

ENVIRONMENTAL EXCESS LIABILITY COVERAGE FORM
Various provisions in this policy restrict coverage. Please read the entire policy carefully to determine rights, duties and
what is and is not covered.
Throughout this policy the words “you” and “your” refer to the Named Insured shown in the Declarations, and any other
person or organization qualifying as such under the controlling underlying insurance. The words “we”, “us” and “our” refer
to the company providing this insurance. The word “insured” means any person or organization qualifying as such under
the controlling underlying insurance.
Defined terms, other than headings, appear in bold face type. Refer to SECTION V – DEFINITIONS. The headings do not
constitute terms or conditions of this policy and are included solely for convenience. The headings shall not in any manner
modify or otherwise affect any of the provisions of this policy
I.

COVERAGES
A. INSURING AGREEMENT
1.

We will provide the insured with Excess Liability coverage in accordance with the same terms, conditions,
exclusions, limitations and warranties as are contained, as of the inception of this policy period, in the
controlling underlying insurance.
However, coverage under this policy is subject to the premium, limits of liability, retention, policy period,
warranties, exclusions, limitations and any other terms and conditions of this policy including any and all
endorsements attached hereto, inconsistent with or supplementary to the controlling underlying insurance.

2.

In no event shall this policy follow the terms, conditions, exclusions or limitations in the controlling underlying
insurance or provide coverage under this policy with respect to or as a result of any of the following in the
controlling underlying insurance:
a.

Cancellation, non-renewal or change in policy period provisions.

b.

Kidnap, Ransom or Extortion coverage

c.

Liberalization Clause
Any clause stipulating automatic expansion of coverage with or without an additional premium
because of, but not limited to, legislative acts, acts of insurance regulatory authorities or an
insurer’s policy revision.

IE.COV.EEL.001 (04/09)
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Medical Payments

e.

Any medical payment coverage in which payments are not predicated on fault.
No Fault Coverage
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Any automobile no-fault coverage, personal injury protection or uninsured or underinsured
motorists coverage.
f.

Sublimit of Insurance
Any sublimit of insurance unless coverage for such sublimit of insurance is specifically
endorsed to this policy.

II. LIMITS OF LIABILITY
A. The Aggregate Limit of insurance stated in Item 3.b. of the Declarations of this policy is the most we will pay for all
damages covered under this policy, except automobile liability if it is not subject to an aggregate limit of liability in
the controlling underlying insurance.
B. Subject to A. above, the Each Event Limit of insurance stated in Item 3.a. of the Declarations of this policy is the
most we will pay for all damages arising out of any one event.
C.

Defense expenses and costs to which this policy applies shall not reduce the limits of insurance stated in Item 3. of
the Declarations, except to the extent such defense expenses and costs reduce the limits of insurance of the
controlling underlying insurance.

III. LIMITS OF UNDERLYING INSURANCE
A. The Limits of Insurance stated in Item 3. of the Declarations of this policy apply in excess of:
1.

The total of the limits of insurance of underlying insurance applicable to any one event as stated in the Each
Event Limit in Item 4.a. of the Declarations.

2.

The total of the Aggregate Limits of insurance of underlying insurance as stated in the Aggregate Limit in Item
4.b.. of the Declarations.

3.

The self-insured retention, retained limit, or deductible (whether added to or deducted from the limits of
insurance) of the controlling underlying insurance, if any, where the Aggregate Limit determined in 2. above,
has been exhausted.

B. This policy will not apply in excess of any reduced or exhausted limits of insurance of the underlying insurance to
the extent that such reduction or exhaustion is caused by:
1.

Payment of amounts that are not covered under this policy; and

2.

Uncollectibility in whole or in part of the limits of insurance of underlying insurance.

IV. CONDITIONS
A. ASSISTANCE AND COOPERATION
1.

We shall have the right but not the duty to assume charge of the defense or settlement of any claim or suit
against the insured to which this policy may apply upon exhaustion of the applicable limits of insurance of the
underlying insurance. If we have exercised such right, we may withdraw from the defense and tender the
defense to the insured upon exhaustion of the applicable limits of insurance under this policy. If we do not
exercise the right to assume charge of such defense or settlement, or if the applicable limits of the underlying

IE.COV.EEL.001 (04/09)
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insurance are not exhausted, we shall have the right and shall be given the opportunity to associate effectively
with the insured or the underlying insurer or both, in the defense and control of any claim or suit likely to
involve this policy. In such events, the insured, the underlying insurer and we shall cooperate in the defense
of such claim or suit.
2.

The insured shall not, except at its own expense, settle any claim or suit or incur any defense costs for an
amount to which this policy applies without our written consent.

B. CANCELLATION AND NONRENEWAL

C.

1.

This policy may be canceled by the first Named Insured listed in Item 1. of the Declarations of this policy by mailing
or delivering to us advance written notice of cancellation. This policy may be canceled by or on behalf of us by
delivering to the first Named Insured or by mailing to the first Named Insured, by registered, certified, or other first
class mail, at the first Named Insured's address set forth in Item 1. of the Declarations, written notice stating when
thereafter, not less than ten (10) days in the event any premium is not paid when due, and not less than sixty (60)
days in all other cases, cancellation shall be effective. If notice is mailed, proof of mailing will be sufficient proof of
notice. It is agreed that the first Named Insured shall act on behalf of all insureds with respect to giving and
receiving notice of cancellation. The policy period terminates at the date and hour specified in such notice, but in
case of notice of cancellation by the first Named Insured, in no event prior to the date such notice is received by
us.

2.

If this policy shall be canceled by the first Named Insured, we shall return ninety percent (90%) of the unearned
portion of the premium calculated on a pro rata basis unless there is a Minimum Earned Premium set forth in Item
6. of the Declarations, in which case, we will retain the Minimum Earned Premium and return the difference, if
any, between the Minimum Earned Premium and the unearned portion of the premium calculated on a pro rata
basis.

3.

If this policy is canceled by us, we shall return to the first Named Insured the unearned portion of the premium
calculated on a pro rata basis.

4.

Payment or tender of any unearned premium by us shall not be a condition precedent to the effectiveness of
cancellation but such payment shall be made as soon as practicable.

5.

If we decide not to renew, we will mail or deliver to the first Named Insured shown in the Declarations written
notice of the nonrenewal not less than sixty (60) days before the expiration date. If notice is mailed, proof of
mailing will be sufficient proof of notice.

CHANGES IN FOLLOWED POLICIES
If during the policy period of this policy, the terms, conditions, exclusions or limitations of the controlling underlying
insurance are changed in any manner from those in effect on the inception date of this policy, you shall as a condition
precedent your rights under this policy give us, as soon as practicable, written notice of the full particulars thereof. This
policy shall become subject to any such changes upon the effective date of the changes in the controlling underlying
insurance, but only upon the condition that we agree to follow such changes in writing and you agree to any additional
premium or amendment of the provisions of this policy required by us relating to such changes. Further, such change
in coverage is conditioned upon payment when due of any such additional premium required by us relating to such
changes.

D. CHOICE OF FORUM
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees
with us that any such litigation shall take place in the appropriate federal or state court located in New York, New
York and any arbitration or other form of dispute resolution shall take place in New York, New York.

IE.COV.EEL.001 (04/09)
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CHOICE OF LAW
In the event that the insured and we have any dispute concerning or relating to this policy including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees
with us that the internal laws of the State of New York shall apply without giving effect to any conflicts or choice of
law principles. The terms and conditions of this policy shall not be deemed to constitute a contract of adhesion and
shall not be construed in favor of or against any party hereto by reason or authorship or otherwise.

F.

ECONOMIC AND TRADE SANCTIONS
In accordance with the laws and regulation of the United States concerning economic and trade sanctions
administered and enforced by The Office Of Foreign Assets Control (OFAC), this policy is void ab initio solely with
respect to any term or condition of this policy that violates any laws or regulations of the United States concerning
economic and trade sanctions.

G. EXTENDED REPORTING PERIOD
1.

In the event that (i) this policy is cancelled (other than for non-payment of premium or non-compliance with
the policy terms and conditions) or non renewed, and (ii) you are entitled to and exercise your right to elect an
extended reporting period under the controlling underlying insurance and all underlying insurance, you shall
have the option of purchasing an extended reporting period applicable to this policy for an additional
premium.

2.

For the extended reporting period to apply, you must exercise your right to purchase the extended reporting
period by providing us with written notification of such election prior to the end of the policy period. The
extended reporting period then becomes operative upon payment of an additional premium not to exceed
200% of the policy premium for this policy.

3.

The extended reporting period starts with the end of the policy period of this policy and ends thirty six (36)
months after the end of the policy period of this policy. However, in no event shall the extended reporting
period under this policy be longer than the shortest extended reporting period under the controlling
underlying insurance or any underlying insurance.

H. MAINTENANCE OF UNDERLYING INSURANCE
While this policy is in effect, you agree to maintain the underlying insurance in full force. Your failure, or the
failure of others, to comply with this condition will not invalidate this policy, but in the event of such failure, we
will only be liable to the same extent as if there had been compliance.
I.

PAYMENT OF PREMIUM
The first Named Insured listed in Item 1. of the Declarations of this policy shall be responsible for and act on behalf
of all insureds with respect to the payment of any premiums due under this policy.

J.

REQUIRED NOTICE TO US
1.

Notice of Event
a)

You shall, as a condition precedent to the obligations of us under this policy, give written notice as soon as
practicable to us of any event reasonably likely to involve this policy.

b) Without limiting the requirements of paragraph a. above, you shall separately, and as soon as practicable,
give written notice to us when a payment is made or reserve established for any event which has brought

IE.COV.EEL.001 (04/09)
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the total of all payments and reserves to a level of twenty-five percent (25%) or more of the underlying
insurance.
2.

Notice Regarding Underlying Insurance
You shall, as a condition precedent to our obligations under this policy, give written notice to us of the
following events as soon as practicable but no later than thirty (30) days after you have become aware of the
event:
a)

Any underlying insurance being cancelled or non-renewed or otherwise ceasing to be in effect or being
uncollectible in part or in whole; or

b) Any underlying insurer being subject to a receivership, liquidation, dissolution, rehabilitation or any
similar proceeding or being taken over by any regulatory authority.
Notice to an underlying insurer shall not constitute notice to us.
K. RESTRICTIVE AS UNDERLYING
Notwithstanding any provision to the contrary in this policy, if any underlying insurance with limits in excess of the
controlling underlying insurance but underlying to this policy (the “intervening policy”) contains warranties,
terms, conditions, exclusions or limitations more restrictive than the controlling underlying insurance, whether on
the effective date of this policy or at any time during the policy period of this policy, then this policy shall be
deemed to follow those more restrictive warranties, terms, conditions, exclusions or limitations of the intervening
policy.
L.

SERVICE OF SUIT
Subject to paragraph D. above, it is agreed that in the event of failure of us to pay any amount claimed to be due
hereunder, we, at the request of the insured, will submit to the jurisdiction of a court of competent jurisdiction
within the United States. Nothing in this condition constitutes or should be understood to constitute a waiver of
our rights to commence an action in any court of competent jurisdiction in the United States, to remove an action
to a United States District Court, or to seek a transfer of a case to another court as permitted by the laws of the
United States or of any state in the United States. It is further agreed that service of process in such suit may be
made upon us and that in any suit instituted against us upon this contract, we will abide by the final decision of
such court or of any appellate court in the event of any appeal.
Further, pursuant to any statute of any state, territory, or district of the United States which makes provisions
therefore, we hereby designate the Superintendent, Commissioner, Director of Insurance, or other officer
specified for that purpose in the statue, or his or her successor or successors in office as its true and lawful
attorney upon whom may be served any lawful process in any action, suit or proceeding instituted by or on behalf
of the insured or any beneficiary hereunder arising out of this contract of insurance, and hereby designates the
above named counsel as the person to whom the said officer is authorized to mail such process or true copy
thereof.

M. UNIMPAIRED UNDERLYING LIMITS
You warrant that the aggregate limits of the underlying insurance, as shown in the Schedule of Underlying
Insurance, shall be unimpaired as of the effective date of this policy. In the event such underlying aggregate limits
are impaired as of the effective date of this policy, this policy shall apply as if such aggregate limits were
unimpaired. In the event of non-concurrent policy periods between this policy and underlying insurance, only that
which must take place during the policy period of this policy in order for coverage to apply shall be considered in
determining the extent of any erosion or exhaustion of the underlying aggregate limits, and the insured shall retain
liability for any resulting gap in coverage.

IE.COV.EEL.001 (04/09)
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V. DEFINITIONS
A. Event means occurrence, incident, claim, loss, offense, accident, person or organization, employee or any other
term used in the controlling underlying insurance for the application of limits of insurance, including self-insured
retentions, retained limits and deductibles (whether added to or deducted from limits of insurance).
B. Controlling underlying insurance means the policy listed in Item 5. of the Declarations of this policy.
C.

Policy period means the period of time stated in Item 2. of the Declarations however, if the policy is cancelled in
accordance with SECTION V – CONDITIONS, paragraph 2. Cancellation and Nonrenewal, the policy period ends on
the effective date of such cancellation.

D. Underlying insurance means those policies that are listed in the Schedule of Underlying Insurance attached to this
policy, and any other applicable underlying insurance including any self-insured retentions, retained limits and
deductibles (whether added to or deducted from the limits of insurance) under the foregoing.
E.

Underlying insurer means any insurer who has issued any of the policies listed in Items 4. or 5. of the Declarations.

IN WITNESS WHEREOF, the Insurer has caused this Policy to be executed and attested, but this Policy will not be valid
unless countersigned by a duly authorized representative of the Insurer, to the extent required by applicable law.

Ironshore Specialty Insurance Company by:

Secretary

IE.COV.EEL.001 (04/09)

President
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VISTSAN-01

JWILLMOTT

DATE (MM/DD/YYYY)

CERTIFICATE OF LIABILITY INSURANCE

10/05/2018

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.
IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).
CONTACT Michael Moore
NAME:
PHONE
(A/C, No, Ext): (817) 529-5320
E-MAIL
ADDRESS: michael@gusbates.com

PRODUCER

Gus Bates Insurance & Investments
3221 Collinsworth St
Fort Worth, TX 76107

FAX
(A/C, No): (817)

INSURER(S) AFFORDING COVERAGE

984-7630
NAIC #

INSURER A : Ironshore
INSURER B : Acadia

INSURED

INSURER C : AXIS

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119

Insurance Company
Surplus Insurance Company

31325

INSURER D :
INSURER E :
INSURER F :

COVERAGES

CERTIFICATE NUMBER:

REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.
INSR
LTR

A

ADDL SUBR
INSD WVD

TYPE OF INSURANCE

X

POLICY NUMBER

POLICY EFF
POLICY EXP
(MM/DD/YYYY) (MM/DD/YYYY)

COMMERCIAL GENERAL LIABILITY
CLAIMS-MADE

X

002357403

OCCUR

06/01/2018 06/01/2019

GEN'L AGGREGATE LIMIT APPLIES PER:
POLICY X PROLOC
JECT

AUTOMOBILE LIABILITY

X

$

MED EXP (Any one person)

$

PERSONAL & ADV INJURY

$

X

ANY AUTO
OWNED
AUTOS ONLY
HIRED
AUTOS ONLY

X

UMBRELLA LIAB

CAA 4690837-14

06/01/2018 06/01/2019

SCHEDULED
AUTOS
NON-OWNED
AUTOS ONLY

X

$

GENERAL AGGREGATE

$

PRODUCTS - COMP/OP AGG

$

POLLUTION LIABI

OTHER:

B

LIMITS

EACH OCCURRENCE
DAMAGE TO RENTED
PREMISES (Ea occurrence)

$

COMBINED SINGLE LIMIT
(Ea accident)

$

BODILY INJURY (Per person)

$

1,000,000
500,000
25,000
1,000,000
2,000,000
2,000,000
1,000,000
1,000,000

BODILY INJURY (Per accident) $
PROPERTY DAMAGE
(Per accident)
$
$

C

X

EXCESS LIAB

DED

OCCUR

EACH OCCURRENCE

002357503

CLAIMS-MADE

06/01/2018 06/01/2019

$

AGGREGATE

$

RETENTION $

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY
ANY PROPRIETOR/PARTNER/EXECUTIVE
OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)
If yes, describe under
DESCRIPTION OF OPERATIONS below

10,000,000
10,000,000

$
PER
STATUTE

Y/N

OTHER

E.L. EACH ACCIDENT

N/A

$

E.L. DISEASE - EA EMPLOYEE $
E.L. DISEASE - POLICY LIMIT

A General Liability

002357403

06/01/2018 06/01/2019 Pollution/ A, B, C

$

1,000,000

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

General Liability-Insured Site Schedule Pollution IE END EPIC 003 04/09
Business Auto-Business Auto Ultra Plus Endorsement CL CA-20 14
General Liability-Form IE.COV.EPIC.001
Blanket Additional Insured, Blanket Waiver of Subrogation, Blanket Primary & Non-Contributory as required by written contract.
Occurrence coverage trigger
Defense outside the limits and deductible
Products Pollution and exposure as a specific insuring agreement
SEE ATTACHED ACORD 101

CERTIFICATE HOLDER

CANCELLATION

Sequitur Energy Resources LLC
2050 W. Sam Houston Parkway South
Suite 1850
Houston, TX 77042

ACORD 25 (2016/03)

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.
AUTHORIZED REPRESENTATIVE

© 1988-2015 ACORD CORPORATION. All Maalt_000964
rights reserved.
The ACORD name and logo are registered marks of ACORD
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NAMED INSURED

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119
Tarrant

Gus Bates Insurance & Investments
POLICY NUMBER

SEE PAGE 1
CARRIER

NAIC CODE

SEE P 1

SEE PAGE 1

EFFECTIVE DATE:

SEE PAGE 1

ADDITIONAL REMARKS
THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORM NUMBER: ACORD 25

FORM TITLE: Certificate of Liability Insurance

Description of Operations/Locations/Vehicles:
World-Wide Products and Products Pollution coverage
Blanket Time Element Pollution Event (10 day discovery / 30 day reporting) coverage for bodily injury and property damage at owned
or operated locations
Blanket Non-Owned Location Site Pollution – Bodily Injury and Property Damage. Non-Owned Locations include both storage and
disposal facilities
Pollution Liability during transportation including all loading, unloading and misdelivery
Contractor’s Pollution Liability – Occurrence based coverage trigger with defense outside the limit. No pollutant limitations on mold
matter, lead or asbestos
Per Project Aggregate including Contractors Pollution Liability
Per Location Aggregate applicable to both General Liability and Pollution Liability
Named Insured also includes the following:
Lonestar Prospects Ltd, dba Vista Sand
MAALT, L.P.
GHMR Operations, LLC

ACORD 101 (2008/01)

© 2008 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD
Maalt_000965
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EPIC Coverage Map

INSURING AGREEMENTS
General Bodily Injury and Property Damage Liability (GL)

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI%

,SWXMPI*MVIERH&YMPHMRK)UYMTQIRX0MEFMPMX]

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI&

4VSHYGXW4SPPYXMSRERH)\TSWYVI0MEFMPMX]

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI'

8MQI)PIQIRX4SPPYXMSR&SHMP]-RNYV]ERH4VSTIVX]
Damage Liability

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI(

2SR3[RIH7MXI4SPPYXMSR&SHMP]-RNYV]
and Property Damage Liability

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI)

4SPPYXMSR0MEFMPMX](YVMRK8VERWTSVXEXMSR

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI*

'SRXVEGXSVW4SPPYXMSR0MEFMPMX]'SZIVEKI

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-'SZIVEKI+

7MXI4SPPYXMSR-RGMHIRX0IKEP0MEFMPMX]'SZIVEKI

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX---

4VSJIWWMSREP0MEFMPMX]'SZIVEKI
IRZMVSRQIRXEPGSRWYPXERXWSRP]

(I½RIH-RWYVMRK%KVIIQIRX'SZIVEKI4EVX-:

)QIVKIRG]6IWTSRWI)\TIRWI
2S0IKEP0MEFMPMX]6IUYMVIH

(I½RIH-RWYVMRK%KVIIQIRX4SPPYXMSR-RGMHIRXHYVMRK8VERWTSVXEXMSR
'SRXVEGXSVW4SPPYXMSRERH7MXI4SPPYXMSR-RGMHIRX0IKEP0MEFMPMX]
RS0IKEP0MEFMPMX]VIUYMVIH

POLICY FEATURES
Occurrence Coverage Trigger

Coverage Parts I & II

Claims Made Coverage Trigger

Coverage Parts III & IV

Pay on Behalf

Included

Right and Duty to Defend

Included

Defense Costs in addition to the Limit of Insurance

Yes except for Coverage Parts III & IV

Defense Costs Outside of the Deductible

Yes except for Coverage Parts III & IV

Audit Provision

None

POLICY ENHANCEMENTS
Broad Form Named Insured

Included in Section II - Who is an Insured

Blanket Additional Insured - including completed
operations (when required by written contract)

Included in Section II - Who is an Insured

Blanket Additional Insured – Primary & Non-Contributory
(when required by written contract)

Section IV – Conditions; Condition #17. Other Insurance - a.
Primary Insurance

Additional Insureds: Lessors of Equipment & Premises
(when required by written contract)

Included in Section II - Who is an Insured

Additional Insureds:Vendors
(when required by written contract)

Included in Section II - Who is an Insured

Newly Acquired or Formed Organizations
(except partnerships, JV's and LLC's) – 180 days

Included in Section II - Who is an Insured

Maalt_000966
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Employees & Volunteers as Insureds

Included in Section II - Who is an Insured

Leased Workers as Employees and Insureds

-RGPYHIHMRXLI(I½RMXMSRSJ)QTPS]II

1MWHIPMZIV]SJ0MUYMHHYVMRK8VERWTSVXEXMSR

-RGPYHIHMR'SZIVEKI*4SPPYXMSR0MEFMPMX](YVMRK8VERWTSVXEXMSR

&PEROIX2SR3[RIH(MWTSWEP7MXIW'SZIVEKI

'SZIVEKI4EVX-'SZIVEKI)

,SWX0MUYSV0MEFMPMX]

)\GITXMSRXS0MUYSV0MEFMPMX])\GPYWMSR'SZIVEKI4EVX-
'SZIVEKI%)\GPYWMSRW

Incidental Medical Malpractice

Included in Section II - Who is an Insured

2SRS[RIH;EXIVGVEJX 9RHIVJX

2SPMQMXEXMSRSRXLIPIRKXLSJRSRS[RIH[EXIVGVEJXMRXLII\GITXMSR
XS)\GPYWMSRE%MVGVEJX%YXSSV;EXIVGVEJX

'SRXVEGXYEP0MEFMPMX]MRGSRRIGXMSR[MXL[SVO
done near a Railroad

(I½RMXMSRSJ-RWYVIH'SRXVEGXRSPMQMXEXMSRWVIKEVHMRK[SVORIEV
a railroad

/RS[PIHKISJ3GGYVVIRGI
;LSMWHIIQIHXSORS[SJTVMSVSGGYVVIRGIW

/RS[PIHKIMWPMQMXIHXS6IWTSRWMFPI)\IGYXMZIEWHI½RIHMRXLITSPMG]
MRGPYHMRKXLIREQIHMRWYVIHQEREKIVWSJMRWYVIHWMXIWQEREKIVWSJ
IRZMVSRQIRXEPLIEPXLERHWEJIX]ERHSXLIVEYXLSVM^IHIQTPS]IIW

2SXMGISJ3GGYVVIRGI

7IGXMSR-:'SRHMXMSR(YXMIWMRXLI)ZIRXSJ3GGYVVIRGI2EQIH
MRWYVIHQYWXRSXMJ]EWWSSREWTVEGXMGEFPI

&PEROIX;EMZIVSJ7YFVSKEXMSR
[LIRVIUYMVIHF][VMXXIRGSRXVEGX

7IGXMSR-:¯'SRHMXMSR8VERWJIVSJ6MKLXWSJ6IGSZIV]%KEMRWX
3XLIVW8S9W

9RMRXIRXMSREP)VVSVW 3QMWWMSRW

7IGXMSR-:¯'SRHMXMSR6ITVIWIRXEXMSRW2STSPMG]VIWXVMGXMSRW
EWVIWTIGXWJEMPYVIXSHMWGPSWI

'SZIVEKI8IVVMXSV]+IRIVEP0MEFMPMX]

974YIVXS6MGS'EREHEERHXLI+YPJSJ1I\MGS;SVPH[MHI'SZIVEKI
JSV4VSHYGXW MRGPYHMRK4VSHYGXW4SPPYXMSR 7YMXGERFIFVSYKLXER][LIVI

'SZIVEKI8IVVMXSV]4SPPYXMSR

;SVPH[MHI'SZIVEKIJSV8VERWTSVXEXMSR'SRXVEGXSVW4SPPYXMSRERH
2SRS[RIHWMXIW-RWYVIHWMXIWEVITIVXLIEHHVIWWSJXLIWMXI

+YPJSJ1I\MGS)\XIRWMSR

-RGPYHIHMRXLI(I½RMXMSRSJ'SZIVEKI8IVVMXSV]

*IPPS[)QTPS]II)\GPYWMSR

8LII\GITXMSRXS;LSMWER-RWYVIHJSV&-XSE'S)QTPS]IIJSYRHMR
XLI-73+0'SZIVEKIJSVQHSIWRSXI\MWXMRXLI)4-''SZIVEKI*SVQ

Lead

2S)\GPYWMSREWVIWTIGXW4VSHYGXW4SPPYXMSRERH'SRXVEGXSVW4SPPYXMSR

Silica

No Silica Exclusion

4VSJIWWMSREP0MEFMPMX])\GPYWMSR

2S)\GPYWMSRMR'SZIVEKI4EVX-

2I[=SVO8LMVH4EVX]%GXMSR)\GPYWMSR

2S8LMVH4EVX]%GXMSR3ZIV)\GPYWMSR

4IV0SGEXMSRERH4IV4VSNIGX%KKVIKEXI

7IGXMSR---¯0MQMXWSJ-RWYVERGIERH(IHYGXMFPI

&SHMP]-RNYV]XSMRGPYHIQIRXEPERKYMWL
shock or emotional distress

-RGPYHIHMRXLI(I½RMXMSRSJ&SHMP]-RNYV]

2EXYVEP6IWSYVGI(EQEKI

-RGPYHIHMRXLI(I½RMXMSRSJ4VSTIVX](EQEKI

Restoration Costs

-RGPYHIHMRXLI(I½RMXMSRSJ'PIER9T'SWXW

Mold Matter

-RGPYHIHMRXLI(I½RMXMSRSJ4SPPYXERXW

(E]W2SXMGISJ'ERGIPPEXMSR
HE]WJSVRSRTE]QIRXSJTVIQMYQ SV2SR6IRI[EP

7IGXMSR-:'SRHMXMSRW'SRHMXMSR'ERGIPPEXMSR
'SRHMXMSR;LIR;I(S2SX6IRI[

When considering a long-term insurance partner for your business,
please call 1-877-IRON411, visit www.ironshore.com or email: info@ironshore.com

®
About Ironshore
Ironshore provides broker-sourced specialty property and casualty insurance coverages for varying risks on a global basis through its multiple international platforms. The Ironshore group of companies is rated A (Excellent) by
A.M. Best with a Financial Size Category of Class XIV. Ironshore’s Pembroke Syndicate 4000 operates within Lloyd’s where the market rating is A (Excellent) by A.M. Best and A+ (Strong) from both Standard & Poor’s and Fitch.
For more information, please visit: www.ironshore.com
The information contained herein is for general informational purposes only and does not constitute an offer to sell or a solicitation of an offer to buy any product or service. Any description set forth herein does not include all
policy terms, conditions and exclusions. Bound insurance policies, rather than summaries thereof, govern. Not all insurance coverages or products are available in all states or regions and policy terms may vary based on individual
state or region requirements. Some policies may be placed with a surplus lines insurer. Surplus lines insurers generally do not participate in state guaranty funds and coverage may only be obtained through duly
licensed surplus
Maalt_000967
lines brokers.
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Insured Name: Lonestar Prospects, Ltd.
Policy Number: 002357400

ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC)
TABLE OF CONTENTS
SECTION I – COVERAGES......................................................................................................................
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ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC)
COVERAGE FORM
Various provisions in this policy restrict coverage. Please read the entire policy carefully to determine rights, duties and
what is and is not covered.
COVERAGE PART III – SITE POLLUTION INCIDENT LEGAL LIABILITY and COVERAGE PART IV – PROFESSIONAL LIABILITY of
this policy provide claims-made coverage.
Throughout this policy the words “you” and “your” refer to the Named Insured shown in the Declarations, and any other
person or organization qualifying as a Named Insured under this Policy. The words “we”, “us” and “our” refer to the
Company providing this insurance.
The word “insured” means any person or organization qualifying as such under SECTION II – WHO IS AN INSURED.
Defined terms, other than headings, appear in bold face type. Refer to SECTION V - DEFINITIONS.
SECTION I – COVERAGES
COVERAGE PART I: COMMERCIAL GENERAL LIABILITY AND POLLUTION LIABILITY
COVERAGE PART I – Coverage Specific Insuring Agreements and Exclusions
Coverage A: General Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
loading or unloading.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.
This exclusion does not apply to:
(1) A watercraft while ashore on premises you own or rent;
(2) A watercraft you do not own that is not being used to carry persons or property for a charge;
(3) An aircraft hired or chartered by or loaned to an insured with a paid crew;
(4) Parking an auto on, or on the ways next to, premises you own or rent, provided the auto is not owned by or
rented or loaned to you or the insured;

IE.COV.EPIC.001 (05/13)
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(5) Liability assumed under any insured contract for the ownership, maintenance or use of aircraft or watercraft;
or
(6) Bodily injury or property damage arising out of the operation of machinery or equipment that is attached to,
or part of, a land vehicle that would qualify under the definition of mobile equipment if it were not subject to
a compulsory or financial responsibility law where it is licensed or principally garaged or the operation of any
of the machinery or equipment listed in Paragraph f. (2) or f. (3) of the definition of mobile equipment.
b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.

c.

Electronic Data
Damages arising out of the loss of, loss of use of, damage to, corruption of, inability to access, or inability to
manipulate electronic data.
However, this exclusion does to apply to liability for damages because of bodily injury.
As used in this exclusion, electronic data means information, facts or programs stored as or on, created or used on,
or transmitted to or from computer software, including systems and applications software, hard or floppy disks,
CD-ROMS, tapes, drives, cells, data processing devices or any other media which are used with electronically
controlled equipment.

d.

Employment - Related Practices
Bodily injury to:
(1) A person arising out of any refusal to employ that person, termination of that person’s employment or
employment-related practices, policies, acts or omissions, such as coercion, demotion, evaluation,
reassignment, discipline, defamation, harassment, humiliation, or discrimination directed at that person; or
(2) The spouse, child, parent, brother or sister of the person as a consequence of bodily injury to that person at
whom any of the employment-related practices described in Paragraphs (1) above is directed.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

e.

Liquor Liability
Bodily injury or property damage for which any insured may be held liable by reason of causing or contributing to
the intoxication of any person, the furnishing of alcoholic beverages to a person under the legal drinking age or
under the influence of alcohol, or any statute, ordinance or regulation relating to the sale, gift, distribution or use
of alcoholic beverages.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured or providing or failing to provide
transportation with respect to any person that may be under the influence of alcohol if the occurrence which
caused the bodily injury or property damage, involved that which is described in the Paragraph above.
However, this exclusion applies only if you are in the business of manufacturing, distributing, selling, serving or
furnishing alcoholic beverages. For the purposes of this exclusion, permitting a person to bring alcoholic beverages
on your premises, for consumption on your premises, whether or not a fee is charged or a license is required for
such activity, is not by itself considered the business of selling, serving or furnishing alcoholic beverages.

f.

Mobile Equipment
Bodily injury or property damage arising out of the transportation of mobile equipment by an auto owned or
operated by or rented or loaned to any insured or the use of mobile equipment in, or while in practice for, or
while being prepared for, any prearranged racing, speed, demolition or stunting activity.

g.

Personal And Advertising Injury
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Bodily injury arising out of personal and advertising injury.
h.

Pollution
(1) Bodily injury or property damage caused by a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

i.

Recording And Distribution Of Material Or Information In Violation Of Law
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate:
(1) The Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such law;
(2) The CAN-SPAM Act of 2003, including any amendment of or addition to such law;
(3) The Fair Credit Reporting Act (FCRA), and any amendment of or addition to such law, including the Fair and
Accurate Credit Transactions Act (FACTA); or
(4) Any federal, state or local statute, ordinance or regulation, other than the TCPA, CAN-SPAM Act of 2003 or
FCRA and their amendments and additions, that addresses, prohibits, or limits the printing, dissemination,
disposal, collecting, recording, sending, transmitting, communicating or distribution of material or
information.

Coverage B: Hostile Fire and Building Equipment Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury sustained within a building and caused by smoke, fumes, vapor or soot produced by or originating
from equipment that is used to heat, cool or dehumidify the building, or equipment that is used to heat water for
personal use, by the building’s occupants or their guests; and

b.

Bodily injury or property damage arising out of heat, smoke or fumes from a hostile fire

But only if:
(1) The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and
(2) The bodily injury or property damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.

b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or

IE.COV.EPIC.001 (05/13)

Includes copyrighted material of Insurance Services Offices, Inc. with its permission.

Page 4 of 44

Maalt_000971
Removal Appendix 0588

Case 20-04064-elm Doc 1-1 Filed 09/04/20

Entered 09/04/20 10:53:27

Page 589 of 862

(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.
Coverage C: Products Pollution and Exposure Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury, property damage or environmental damage arising out of a pollution incident caused by your
product, and included in the products-completed operations hazard; or

b. Bodily injury or property damage arising out of the ingestion, inhalation or absorption of, contact with, or
exposure to, any fumes, dust, particles, vapors, liquids or other substances that are or originate from your
product, and included in the products-completed operations hazard.
But only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in the
coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Asbestos
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos in any
form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos in any form.
(3) Environmental damage arising from asbestos or asbestos containing materials in, on, or applied to any
building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil, surface
water or groundwater.

b.

Product Disposal
Bodily injury, property damage or environmental damage arising out of the disposal of your product.

c.

Products as Waste
Environmental damage arising out of your product which is waste.

d.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

Coverage D: Time-Element Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a time-element pollution incident on, at, under or
migrating from any location which is owned or occupied by you and which is not specifically scheduled as an insured
site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory;

b.

The bodily injury or property damage takes place during the policy period;

c.

The insured discovers the pollution incident within ten (10) days of commencement of the pollution incident; and

d.

The pollution incident is reported to us in writing within thirty (30) days of commencement of the pollution
incident.

Exclusions
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In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury or property damage that results from or are associated with a responsible executives intentional
disregard of, or deliberate, knowing, willful or dishonest non-compliance with any environmental law, including
but not limited to the failure to comply with any regulation applicable to air emissions or effluent discharges, or
any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice letter, or
instruction by or on behalf of any governmental agency or representative or other federal, state, local or other
applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Transportation
Bodily injury or property damage arising during transportation.

Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from any
non-owned site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such non-compliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Prior Pollutants or Pollution Incident
Bodily injury or property damage arising out of pollutants or a pollution incident known to a responsible
executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury or property damage is specifically
referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury or property damage
during the policy period of a policy previously issued by us.
d.

Transportation
Bodily injury or property damage arising during transportation.

Coverage F: Pollution Liability during Transportation
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance
applies because of:
(1) Bodily injury, property damage or environmental damage arising out of a pollution incident during
transportation; or
(2) Bodily injury, property damage or environmental damage arising out of misdelivery during transportation;
But only if:
(a) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(b) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident during transportation or
misdelivery during transportation but only if:
(1) The pollution incident or misdelivery first commenced during the policy period;
(2) The pollution incident or misdelivery takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident or misdelivery; and
(4) The pollution incident or misdelivery and related emergency response expenses are reported to us in writing
within fourteen (14) days of commencement of the pollution incident or misdelivery.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Damage to Conveyance
Property damage to any conveyance utilized during transportation. This exclusion does not apply to claims made
by third-party carriers for such property damage arising from the insured’s negligence.

c.

Insured Site Transportation
Environmental damage or emergency response expense arising out of a pollution incident during transportation
within the boundaries of an insured site.

d.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
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notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement..
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
e.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known
to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion
Amendment Endorsement attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

Coverage G: Contractors Pollution Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury,
property damage or environmental damage to which this insurance applies arising out of a pollution incident
caused by your work but only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident caused by your work but
only if:
(1) The pollution incident first commenced during the policy period;
(2) The pollution incident takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(4) The pollution incident and related emergency response expenses are reported to us within fourteen (14) days
of commencement of the pollution incident.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Disposal Site
Bodily injury, property damage or environmental damage arising out of a pollution incident on, at, under or
migrating from any transfer, storage, disposal, landfill, treatment or consolidation location beyond the boundary
of a job site where your work is performed.

c.

Noncompliance
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Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
d.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident
resulting from your work, known to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Amendment
Endorsement attached to this policy;
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

e.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

COVERAGE PART I – Common Insuring Agreement
The following insuring agreements apply to Coverages A through G inclusive:
1.

2.

3.

We will have the right and duty to defend the insured against any suit seeking damages for bodily injury, property
damage or environmental damage to which any of Coverages A through G applies. However, we will have no duty to
defend the insured against any suit seeking damages to which any of those coverages do not apply. We may, at our
discretion, investigate any occurrence and settle any claim or suit that may result. But:
a.

The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;

b.

Our right and duty to defend ends when we have used up the applicable limits of insurance in the payment of
judgments, settlements, clean-up costs or emergency response expense under the applicable coverage found in
Coverage Part I; and

c.

No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART I – Supplementary Payments.

Bodily injury, property damage or environmental damage will be deemed to have been known to have occurred at the
earliest time when any responsible executive:
a.

Reports all, or any part, of the bodily injury, property damage or environmental damage to us or any other
insurer;

b.

Receives a written or verbal demand or claim for damages because of the bodily injury, property damage or
environmental damage; or

c.

Becomes aware by any other means that bodily injury, property damage or environmental damage has occurred
or has begun to occur.

The following applies to progressive or indivisible bodily injury, property damage or environmental damage, including
any continuation, change or resumption of such bodily injury, property damage or environmental damage, which
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takes place over a period of days, weeks, months or longer caused by continuous or repeated exposure to the same,
related or continuous: (i) pollution incident; or (ii) general harmful conditions or substances:
a.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place only on the
date of first exposure to such pollution incident or general harmful conditions or substances; or

b.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place during the
policy period of the first policy issued by us to you providing coverage substantially the same as that provided by
COVERAGE PART I of this policy for bodily injury, property damage or environmental damage that takes place
during the policy period but only if:
(1) The date of first exposure cannot be determined or is before the effective date of the first policy issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period; and
(2) Such bodily injury, property damage or environmental damage continues, in fact, to take place during this
policy period.

4.

5.

If the same, related or continuous pollution incident or general harmful conditions or substances results in bodily
injury, property damage or environmental damage that takes place during the policy periods of different policies
issued by us to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period:
a.

All such bodily injury, property damage and environmental damage shall be deemed to have taken place only
during the first policy period of such policies in which any of the bodily injury, property damage or environmental
damage took place; and

b.

All damages arising from all such bodily injury, property damage or environmental damage shall be deemed to
have arisen from one occurrence and shall be subject to the Each Occurrence Limit applicable to the policy for such
first policy period.

Damages because of bodily injury include damages claimed by any person or organization for care, loss of services or
death resulting at any time from the bodily injury.

COVERAGE PART I – Supplementary Payments
1.

We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under
COVERAGE PART I:
a.

All expenses we incur.

b.

Up to $1,000 for cost of bail bonds required because of accidents or traffic law violations arising out of the use of
any vehicle to which bodily injury in COVERAGE PART I applies. We do not have to furnish these bonds.

c.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We
do not have to furnish these bonds.

d.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

e.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

f.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

g.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

These payments will not reduce the limits of insurance.
2.

If we defend an insured against a suit and an indemnitee of the insured is also named as a party to the suit, we will
defend that indemnitee if all of the following conditions are met:
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a.

The suit against the indemnitee seeks damages for which the insured has assumed the liability of the indemnitee
in a contract or agreement that is an insured contract;

b.

This insurance applies to such liability assumed by the insured;

c.

The obligation to defend, or the cost of the defense of, that indemnitee, has also been assumed by the insured in
the same insured contract;

d.

The allegations in the suit and the information we know about the occurrence are such that no conflict appears to
exist between the interests of the insured and the interests of the indemnitee;

e.

The indemnitee and the insured ask us to conduct and control the defense of the indemnitee against such suit and
agree that we can assign the same counsel to defend the insured and the indemnitee; and

f.

The indemnitee:
(1) Agrees in writing to:
(a) Cooperate with us in the investigation, settlement or defense of the suit;
(b) Immediately send us copies of any demands, notices, summonses or legal papers received in connection
with the suit;
(c) Notify any other insurer whose coverage is available to the indemnitee; and
(d) Cooperate with us with respect to coordinating other applicable insurance available to the indemnitee;
and
(2) Provides us with written authorization to:
(a) Obtain records and other information related to the suit; and
(b) Conduct and control the defense of the indemnitee in such suit.

So long as the above conditions are met, attorneys' fees incurred by us in the defense of that indemnitee, necessary
litigation expenses incurred by us and necessary litigation expenses incurred by the indemnitee at our request will be
paid as COVERAGE PART I – Supplementary Payments. Notwithstanding the provisions of COVERAGE PART I –
Common Exclusions, Exclusion a. Contractual Liability, Paragraph (2), such payments will not be deemed to be
damages for bodily injury, property damage and environmental damage and will not reduce the limits of insurance.
Our obligation to defend an insured’s indemnitee and to pay for attorneys' fees and necessary litigation expenses as
COVERAGE PART I – Supplementary Payments ends when we have used up the applicable limit of insurance in the
payment of judgments or settlements; or the conditions set forth above, or the terms of the agreement described in
Paragraph f. above, are no longer met.
COVERAGE PART I – Common Exclusions:
The insurance provided in COVERAGE PART I does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.
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Damage to Impaired Property or Property Not Physically Injured
Property damage or environmental damage to impaired property or property that has not been physically injured,
arising out of:
(1) A defect, deficiency, inadequacy or dangerous condition in your product or your work; or
(2) A delay or failure by you or anyone acting on your behalf to perform a contract or agreement in accordance with
its terms.
This exclusion does not apply to the loss of use of other property arising out of sudden and accidental physical injury to
your product or your work after it has been put to its intended use.

c.

Damage to Property
Property damage or environmental damage to:
(1) Property you own or occupy including any costs or expenses incurred by you, or any other person, organization or
entity, for repair, replacement, enhancement, restoration or maintenance of such property for any reason,
including prevention of injury to a person or damage to another’s property;
(2) Premises you sell, give away or abandon, if the property damage or environmental damage arises out of any part
of those premises;
(3) Property loaned to you;
(4) Personal property in the care, custody or control of the insured; or
(5) That particular part of real property on which you or any contractors or subcontractors working directly or
indirectly on your behalf are performing operations, if the property damage or environmental damage arises out
of those operations; or
(6) That particular part of any property that must be restored, repaired or replaced because your work was incorrectly
performed on it.
Paragraphs (1), (3) and (4) of this exclusion do not apply to property damage (other than damage by fire, lightning or
explosion) to premises, including the contents of such premises, rented to you for a period of 30 or fewer consecutive
days. A separate limit of insurance applies to Damage To Premises Rented To You as described in SECTION III - LIMITS
OF INSURANCE AND DEDUCTIBLE.
Paragraph (2) of this exclusion does not apply if the premises are your work and were never occupied, rented or held
for rental by you.
Paragraphs (3), (4), (5) and (6) of this exclusion do not apply to liability assumed under a sidetrack agreement.
Paragraph (6) of this exclusion does not apply to property damage or environmental damage included in the productscompleted operations hazard.

d.

Damage to Your Product
Property damage to your product arising out of it or any part of it.

e.

Damage to Your Work
Property damage or environmental damage to your work arising out of it or any part of it. and included in the
products completed operations hazard.
This exclusion does not apply if the damaged work or the work out of which the damage arises was performed on your
behalf by a subcontractor or for liability assumed under a sidetrack agreement.

f.

Employer's Liability
Bodily injury to:
(1) An employee of the insured, arising out of and in the course of employment by the insured or performing duties
related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
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This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
This exclusion does not apply to liability assumed by the insured under an insured contract.
g.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.
This exclusion does not apply to bodily injury or property damage resulting from the use of reasonable force to protect
persons or property.

h.

Known Injury or Damage
Bodily injury, property damage or environmental damage that occurred in whole or in part prior to the policy period
and was known prior to the policy period by a responsible executive. Any continuation, change or resumption of such
bodily injury, property damage or environmental damage will be deemed to have been known by a responsible
executive prior to the policy period.
This exclusion does not apply to any continuation, change or resumption of environmental damage caused by your
work performed after the effective date of the policy period.

i.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the
environmental damage or property damage occurs.
However, this exclusion does not apply:
(1) To clean-up costs required by environmental laws governing the liability or responsibilities of an insured to
respond to a pollution incident; or
(2) If such damage is a result of an unexpected or unintended pollution incident arising from your work.

j.

Nuclear Material
Bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

k.

Recall of Products, Work or Impaired property
Damages claimed for any loss, cost or expense incurred by you or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or disposal of, your product, your work or impaired property if
such product, work, or property is withdrawn or recalled from the market or from use by any person or organization
because of a known or suspected defect, deficiency, inadequacy or dangerous condition in it.

l.

War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.

m. Workers Compensation and Similar Laws
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Any obligation of the insured under workers’ compensation, disability benefits or unemployment compensation law or
any similar law.
COVERAGE PART I – Coverage A., Paragraph 2., Exclusions a., f. and g. and COVERAGE PART I – Common Exclusions,
Exclusion b., through f. inclusive and k. through m. inclusive do not apply to damage by fire, lightning or explosion to
premises while rented to or temporarily occupied by you with permission of the owner. A separate limit of insurance
applies to this coverage as described in SECTION III - LIMITS OF INSURANCE AND DEDUCTIBLE, Paragraph 5..
COVERAGE PART II: MISCELLANEOUS COVERAGES
Coverage A: Personal and Advertising Injury Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of personal and
advertising injury to which this insurance applies. We will have the right and duty to defend the insured against
any suit seeking those damages. However, we will have no duty to defend the insured against any suit seeking
damages for personal and advertising injury to which this insurance does not apply. We may, at our discretion,
investigate any offense and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage A; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

2.

b.

This insurance applies to personal and advertising injury caused by an offense arising out of your business but only
if the offense was committed in the coverage territory during the policy period.

c.

If the same, related or continuous offense is committed during the policy periods of different policies issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART II – Coverage A: Personal
and Advertising Injury Liability for offenses committed during the policy period, all such offenses shall be deemed
to have taken place only during the first policy period of such policies in which any of the offenses were
committed.

Exclusions
This insurance does not apply to:
a.

Breach of Contract
Personal and advertising injury arising out of a breach of contract, except an implied contract to use another’s
advertising idea in your advertisement.

b.

Criminal Acts
Personal and advertising injury arising out of a criminal act committed by or at the direction of the insured.

c.

Contractual Liability
Personal and advertising injury for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.

d.

Distribution Of Material In Violation Of Statutes
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate the Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such
law, the CAN-SPAM Act of 2003, including any amendment of or addition to such law or any statute, ordinance or
regulation, other than the TCPA or CAN-SPAM Act of 2003 that prohibits or limits the sending, transmitting,
communication or distribution of material or information.

e.

Electronic Chatrooms or Bulletin Boards
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Personal and advertising injury arising out of an electronic chatroom or bulletin board the insured hosts, owns, or
over which the insured exercises control.
f.

Infringement of Copyright, Patent, Trademark or Trade Secret
Personal and advertising injury arising out of the infringement of copyright, patent, trademark, trade secret or
other intellectual property rights. Under this exclusion, such other intellectual property rights do not include the
use of another’s advertising idea in your advertisement.
However, this exclusion does not apply to infringement, in your advertisement, of copyright, trade dress or slogan.

g.

Insureds in Media and Internet Type Businesses
Personal and advertising injury committed by an insured whose business is advertising, broadcasting, publishing
or telecasting, designing or determining content of websites for others or an Internet search, access, content or
service provider.
However, this exclusion does not apply to Paragraphs 32 a., b. and c. of personal and advertising injury under
SECTION V – DEFINITIONS.
For the purpose of this exclusion, the placing of frames, borders, or links, or advertising, for you or others
anywhere on the Internet, is not by itself, considered the business of advertising, broadcasting, publishing or
telecasting.

h.

Knowing Violation of Rights of Another
Personal and advertising injury caused by or at the direction of the insured with the knowledge that the act would
violate the rights of another and would inflict personal and advertising injury.

i.

Material Published Prior to Policy Period
Personal and advertising injury arising out of oral or written publication, in any manner, of material whose first
publication took place before the beginning of the policy period.

j.

Material Published with Knowledge of Falsity
Personal and advertising injury arising out of oral or written publication, in any manner, of material, if done by or
at the direction of the insured with knowledge of its falsity.

k.

Pollution
(1) Personal and advertising injury arising out of a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

l.

Quality of Performance of Goods – Failure to Conform to Statements
Personal and advertising injury arising out of the failure of goods, products or services to conform with any
statement of quality or performance made in your advertisement.

m. Unauthorized Use of Another’s Name or Product
Personal and advertising injury arising out of the unauthorized use of another’s name or product in your e-mail
address, domain name or metatag, or any other similar tactics to mislead another’s potential customers.
n.

War
Bodily injury or property damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected
attack, by any government, sovereign or other authority using military personnel or other agents; or
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(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
o. Wrong Description of Prices
Personal and advertising injury arising out of the wrong description of the price of goods, products or services
stated in your advertisement.
Coverage B: Employee Benefits Administration Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a negligent act,
error or omission of the insured, or of any other person for whose acts the insured is legally liable, in the
administration of your employee benefits program to which this insurance applies. We will have the right and
duty to defend the insured against any suit seeking those damages. However, we will have no duty to defend the
insured against any suit seeking damages to which this insurance does not apply. We may, at our discretion,
investigate any report of an act, error or omission and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage B; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

b.
2.

This insurance applies to damages only if the negligent act, error or omission takes place in the coverage territory.

Exclusions
This insurance does not apply to:
a.

Available Benefits
Any claim for benefits to the extent that such benefits are available, with reasonable effort and cooperation of the
insured, from the applicable funds accrued or other collectible insurance.

b.

Employment-Related Practices
Damages arising out of wrongful termination of employment, discrimination, or other employment-related
practices.

c.

ERISA
Damages for which any insured is liable because of liability imposed on a fiduciary by the Employee Retirement
Income Security Act of 1974, as now or hereafter amended, or by any similar federal, state or local laws.

d.

Dishonest, Fraudulent, Criminal Or Malicious Act
Damages arising out of any intentional, dishonest, fraudulent, criminal or malicious act, error or omission,
committed by any insured, including the willful or reckless violation of any statute.

e.

Failure To Perform A Contract
Damages arising out of failure of performance of contract by any insurer.

f.

Insufficiency Of Funds
Damages arising out of an insufficiency of funds to meet any obligations under any plan included in the employee
benefit program.

g.

Inadequacy Of Performance Of Investment/Advice Given With Respect To Participation
Any claim based upon failure of any investment to perform, errors in providing information on past performance
of investment vehicles or advice given to any person with respect to that person's decision to participate or not to
participate in any plan included in the employee benefit program.
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Prior Act, Error or Omission
Any claim arising from any act, error or omission known, prior to the effective date of the policy period, to a
responsible executive if such responsible executive knew or could have reasonably foreseen that such an act,
error or omission could give rise to a claim under this policy.

i.

Taxes, Fines Or Penalties
Taxes, fines or penalties, including those imposed under the Internal Revenue Code or any similar state or local
law.

j.

Workers' Compensation And Similar Laws
Any claim arising out of your failure to comply with the mandatory provisions of any workers' compensation,
unemployment compensation insurance, social security or disability benefits law or any similar law.

Coverage C: Medical Payments
1.

Insuring Agreement
a.

We will pay medical expenses as described below for bodily injury caused by an accident:
(1) On premises you own or rent;
(2) On ways next to premises you own or rent; or
(3) Because of your operations;
provided that:
(1) The accident takes place in the coverage territory and during the policy period;
(2) The expenses are incurred and reported to us within one year of the date of the accident; and
(3) The injured person submits to examination, at our expense, by physicians of our choice as often as we
reasonably require.

b.

We will make these payments regardless of fault. These payments will not exceed the applicable limit of insurance.
We will pay reasonable expenses for:
(1) First aid at the time of an accident;
(2) Necessary medical, surgical, x-ray and dental services, including prosthetic devices; and
(3) Necessary ambulance, hospital, professional nursing and funeral service.

2.

Exclusions
We will not pay expenses for bodily injury:
a.

Any Insured
To any insured, except volunteer workers.

b.

Athletics Activities
To a person injured while practicing, instructing or participating in any physical exercises or games, sports, or
athletics contests.

c.

COVERAGE PART I Exclusions
Excluded under Coverage A of COVERAGE PART I and COVERAGE PART I - Common Exclusions

d.

Hired Person
To a person hired to do work for or on behalf of any insured or a tenant of any insured.

e.

Injury on Normally Occupied Premises
To a person injured on that part of premises you own or rent that the person normally occupies.
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Products-completed operations hazard
Included within the products-completed operations hazard.

g.

Workers Compensation and Similar Laws
To a person, whether or not an employee of any insured, if benefits for the bodily injury are payable or must be
provided under workers compensation or disability benefits law or a similar law.

COVERAGE PART II – Supplementary Payments:
We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under COVERAGE
PART II – Coverage A and B:
1.

All expenses we incur.

2.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We do
not have to furnish these bonds.

3.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the claim
or suit, including actual loss of earnings up to $500 a day because of time off from work.

4.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

5.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay the
applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the offer.

6.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.
These payments will not reduce the limits of insurance.

COVERAGE PART III: SITE POLLUTION INCIDENT LEGAL LIABILITY
Coverage A – Bodily Injury and Property Damage Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from
an insured site. We will have the right and the duty to defend the insured against any suit seeking damages for
bodily injury or property damage to which this coverage part applies. However, we will have no duty to defend
the insured against any suit seeking damages to which this coverage part does not apply. We may, at our
discretion, investigate any pollution incident and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in Section III – LIMITS OF INSURANCE AND
DEDUCTIBLE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART III in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

b.

This insurance applies to bodily injury and property damage only if:
(1) The bodily injury or property damage is caused by a pollution incident that commenced on or after the
retroactive date applicable to the insured site and before the end of the policy period; and
(2) A claim for damages because of the bodily injury or property damage is first made against any insured and
reported to us in writing during the policy period or any extended reporting period we provide under
SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
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during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
Coverage B – First and Third Party On-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for clean-up costs on, at or under an insured site or non-owned site that the insured becomes legally
obligated to pay because of environmental damage to which this insurance applies but only if:
(1) The environmental damage is caused by a pollution incident on, at or under:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and before the end of the policy period; or
(b) A non-owned site in the coverage territory provided that the pollution incident commenced before the
end of the policy period; and
(2) The insured:
(a) First discovers the pollution incident during the policy period. Discovery of a pollution incident happens
when a responsible executive (i) first becomes aware of the pollution incident, (ii) reports the pollution
incident to us in writing during the policy period, and (iii) promptly reports the pollution incident to the
appropriate governmental authority as required by environmental law; or
(b) Becomes legally liable to pay clean-up costs as a result of a claim, the claim for which is first made against
any insured and reported to us in writing during the policy period or any extended reporting period we
provide under SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period. A claim received by
the insured during the policy period and reported to us within 30 days after the end of the policy period
will be considered to have been reported during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident on, at or under an
insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.

c.

We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) the amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.
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If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

Asbestos and Lead
Environmental damage arising from asbestos, asbestos containing materials or lead-based paint in, on, or applied
to any building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil,
surface water or groundwater.

b.

Off-Site Clean-Up Costs and Emergency Response Expense
Clean-up costs and emergency response expense other than those on, at or under a non-owned site or an insured
site.

Coverage C – Off-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for off-site clean-up costs beyond the boundary of an insured site or a non-owned site that the
insured becomes legally obligated to pay because of environmental damage to which this insurance applies but
only if:
(1) The environmental damage is caused by a pollution incident migrating from:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and the pollution incident commenced before the end of the policy period; or
(b) A non-owned site in the coverage territory provided the pollution incident commenced prior to the end
of the policy period; and
(2) As respects clean-up costs, a claim for clean-up costs is first made against any insured and reported to us in
writing during the policy period or any extended reporting period we provide under SECTION IV –
CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident beyond the boundary of
an insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.
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We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) The amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

d.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART II for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

On-Site Clean-Up Costs
Clean-up costs on at or under a non-owned site or an insured site.

COVERAGE PART III - Common Exclusions
The insurance provided in COVERAGE PART III does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.

b.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessment.

c.

Employer's Liability
Bodily injury to:
(1) An employee of the insured arising out of and in the course of:
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(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
d.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.

e.

Material Change in Use
Clean-up costs resulting from a material change in use or operation at any insured site from the use or operations at
such insured site at the effective date of the policy period

f.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the property
damage or environmental damage occurs.
However, this exclusion does not apply to clean-up costs required by environmental laws governing the liability or
responsibility of an insured to respond to a pollution incident.

g.

Noncompliance
Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any environmental
law, including but not limited to the failure to comply with any regulation applicable to air emissions or effluent
discharges, or any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice
letter, or instruction by or on behalf of any governmental agency or representative or other federal, state, local or
other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

g.

Nuclear Material
Any bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

h.

Previously Reported Claim
Any claim or suit first made and reported to us during the policy period arising from the same, related or continuous
pollution incident for which a claim or suit was reported under any policy of which this policy is a renewal or
replacement or succeeds in time, whether or not such prior policy affords coverage for such claim or suit.

i.

Prior Pollutants or Pollution Incident
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known to a
responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental damage is
specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.
j.

Transportation
Bodily injury, property damage, environmental damage or emergency response expense arising out of a pollution
incident during transportation.
However this exclusion does not apply as respects environmental damage or emergency response expense arising out
of a pollution incident during transportation within the boundaries of an insured site.

k.

Underground Storage Tanks
Bodily injury, property damage or environmental damage based upon or arising out of any underground storage tank
which is: (i) known to a responsible executive as of the effective date of the policy period; (ii) Known to a responsible
executive as of the date an insured site is added by Endorsement during the policy period; or (iii) installed during the
policy period.
This exclusion does not apply to any underground storage tank which has been:
(1) Closed or abandoned in place in accordance with all applicable environmental laws prior to the effective date of
the policy period;
(2) Removed prior to the effective date of the policy period; or
(3) Scheduled to this policy by Endorsement.

l.

Upgrades, improvements or installations
Any costs, charges or expenses for upgrade, improvement of, or installation of any control to, any property or
processes on, at, within or under an insured site even if such upgrade, improvement or installation is required by
environmental laws.

m. War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
n.

Workers' Compensation and Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation law
or any similar law.

o. Your Product
Bodily injury, property damage or environmental damage based upon or arising out of your product and occurring
away from a location you own or occupy or a non-owned site.
However, this exclusion does not apply to bodily injury, property damage or environmental damage arising out of
your product migrating from an insured site.
COVERAGE PART IV – PROFESSIONAL LIABILITY
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1. Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a professional
incident to which this insurance applies. We will have the right and duty to defend the insured against any suit
seeking those damages. However, we will have no duty to defend the insured against any suit seeking damages to
which this insurance does not apply. We may at our discretion investigate any professional incident and settle any
claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART IV in the payment of judgments, settlements and legal and claims expense payments.

b.

This insurance applies only if:
(1) The professional incident takes place in the coverage territory;
(2) The professional incident did not occur before the Retroactive Date shown in the Declarations or after the
end of the policy period;
(3) A claim for damages is first made against any insured and reported to us in writing during the policy period or
any extended reporting period we provide under SECTION IV – CONDITIONS, Condition 11. Extended
Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c. If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous professional incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART IV for claims first made against the insured and
reported to us during the policy period, than all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART IV stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the times such subsequent claims
are first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
2.

Exclusions
This insurance does not apply to damages, claims or suits:
a.

Aircraft, Auto or Watercraft
Based upon or arising out of the ownership, maintenance, use or entrustment to others of any aircraft, auto or
watercraft owned or operated by or rented or loaned to any insured. Use includes operation and transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured.

b.

Bankruptcy
Based upon or arising out of the bankruptcy or insolvency of an insured or of any other person, firm or
organization.

c.

Contractual Liability
Based upon or arising out of damages for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.
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Construction and Demolition
Based upon or arising out of construction or demolition done by you or on your behalf.

e.

Damage to Your Work
Based upon or arising out of damage to your work or any part of your work.

f.

Dishonest or Fraudulent Act
Arising out of a dishonest, fraudulent, criminal or malicious act, error or omission, provided that the act, error or
omission is committed by or at the direction of a responsible executive.

g.

Discrimination
Based upon or arising out of discrimination by an insured on the basis of race, creed, national origin, disability, age,
marital status, sex, or sexual orientation.

h.

Disputed Fees
Arising from disputes over the insured’s fees or charges or claims for the return of fees or charges.

i.

Employer's Liability
Arising from bodily injury to:
(1) An employee of the insured arising out of and in the course of:
(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

j.

Failure to Maintain
Arising out of the insured’s requiring, obtaining, maintaining, advising or failing to require, obtain, maintain or
advise of any bond, suretyship or any form of insurance.

k.

Failure To Comply
Which results from or is directly or indirectly attributable to failure to comply with any applicable statute,
regulation, ordinance, municipal code, administrative complaint, notice of violation, notice letter, administrative
order, or instruction of any governmental agency or body, provided that failure to comply is a willful or deliberate
act or omission of a responsible executive.

l.

Fiduciary Liability
Based upon or arising out of:
(1) Any insured’s involvement as a partner, officer, director, stockholder, employer or employee of an entity that
is not a named insured; or
(2) Any insured’s involvement as a fiduciary under the Employee Retirement Income Security Act of 1974 and its
amendments, or any regulation or order issued pursuant thereto, or any other employee benefit plan.

m. Fines, Penalties and Assessments
Based upon or arising out of any fines, penalties or assessments or punitive, exemplary or multiplied damages
imposed directly against any insured.
n.

Insured versus Insured
Brought by or on behalf of one insured against any other insured.

o. Internal Expense
For costs, charges or expenses incurred by the insured for materials supplied or services performed by the insured.
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Nuclear Material
Based upon or arising out of the radioactive, toxic or explosive properties of nuclear material and with respect to
which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association,
Mutual Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their
successors, or would be an insured under any such policy but for its termination upon exhaustion of limits.

q.

Owned Facilities
Arising from or in connection with any location which is or was at any time owned, operated, rented, or occupied
by you or by any entity that:
(1) Wholly or partly owns, operates, manages, or otherwise controls you; or
(2) Is wholly or partly owned, operated, managed, or otherwise controlled by you.

r.

Personal and Advertising Injury
Arising out of personal and advertising injury.

s.

Previously Reported Claim
Arising from the same, related or continuous professional incident that was the subject of a claim reported under
any policy of which this policy is a renewal or replacement or which it may succeed in time, whether or not such
prior policy affords coverage for such claim.

t.

Prior Professional Incident
Arising from any professional incident known to a responsible executive prior to the effective date of the policy
period, if such responsible executive knew or could have reasonably foreseen that such professional incident
could give rise to damages, claims or suits under this policy.
This exclusion does not apply if we have been notified, in writing, of such professional incident giving rise to such
damages, claims, or suits during the policy period of a policy previously issued by us.

u.

Your Product
Based upon or arising out of your product.

v.

Warranties
Based upon or arising out of express warranties or guarantees. This exclusion shall not apply if liability would have
resulted in the absence of such express warranties or guarantees.

w. Workers' Compensation And Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation
law or any similar law.
SECTION II – WHO IS AN INSURED
1.

If you are designated in the Declarations as:
a.

An individual, you and your spouse are insureds, but only with respect to the conduct of a business of which you
are the sole owner.

b.

A partnership or joint venture, you are an insured. Your members, your partners, and their spouses are also
insureds, but only with respect to the conduct of your business.

c.

A limited liability company, you are an insured. Your members are also insureds, but only with respect to the
conduct of your business. Your managers are insureds, but only with respect to their duties as your managers.
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d.

An organization other than a partnership, joint venture or limited liability company, you are an insured. Your
executive officers and directors are insureds, but only with respect to their duties as your officers or directors.
Your stockholders are also insureds, but only with respect to their liability as stockholders.

e.

A trust, you are an insured. Your trustees are also insureds, but only with respect to their duties as trustees.

2.

Any subsidiary, associated, affiliated, allied or limited liability company or corporation, including subsidiaries thereof, of
which you have more than 50% ownership interest at the effective date of the policy period qualify as a Named
Insured.

3.

Any organization you newly acquire or form, other than a partnership, joint venture or limited liability company, and
over which you maintain ownership or majority interest, will qualify as a Named Insured if there is no other similar
insurance available to that organization. However:

4.

a.

Coverage under this provision is afforded only until the 180th day after you acquire or form the organization or the
end of the policy period, whichever is earlier;

b.

Coverage under this policy does not apply to bodily injury, property damage or environmental damage that
occurred before you acquired or formed the organization;

c.

Coverage under this policy does not apply to personal and advertising injury arising out of an offense committed
before you acquired or formed the organization; and

d.

Coverage under this policy does not apply to damages arising out of any act, error or omission or professional
incident that took place before you acquired or formed the organization.

Each of the following is also an insured:
a.

Your volunteer workers only while performing duties related to the conduct of your business, or your employees,
other than either your executive officers (if you are an organization other than a partnership, joint venture or
limited liability company) or your managers (if you are a limited liability company), but only for acts within the
scope of their employment by you or while performing duties related to the conduct of your business. However,
none of these employees or volunteer workers are insureds for:
(1) Bodily injury or personal and advertising injury:
(a) To you, to your partners or members (if you are a partnership or joint venture) or to your members (if you
are a limited liability company);
(b) For which there is any obligation to share damages with or repay someone else who must pay damages
because of the injury described in Paragraphs (1)(a) above; or
(c) Arising out of the providing or failure to provide professional health care services except incidental health
care services provided by any physician, dentist, nurse, emergency medical technician or paramedic who
is employed by you to provide such services and provided you are not engaged in the business of
providing such services.
(2) Property damage or environmental damage to property owned, occupied or used by, rented to, in the care,
custody or control of, or over which physical control is being exercised for any purpose by you, any of your
employees, volunteer workers, any partner or member (if you are a partnership or joint venture), or any
member (if you are a limited liability company).

b.

Any person (other than your employee), or any organization while acting as your real estate manager.

c.

Any person or organization having proper temporary custody of your property if you die, but only with respect to
liability arising out of the maintenance or use of that property and until your legal representative has been
appointed.

d.

Your legal representative if you die, but only with respect to duties as such. That representative will have all your
rights and duties under this policy.

e.

Any person or organization you agree to include as an insured in a written contract, written agreement or permit,
but only with respect to bodily injury, property damage, environmental damage or personal and advertising
injury arising out of your operations, your work, equipment or premises leased or rented by you, or your products
which are distributed or sold in the regular course of a vendor’s business, however:
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(1) A vendor is not an insured as respects bodily injury, property damage, environmental damage or personal
and advertising injury:
(a) For which the vendor is obligated to pay damages by reason of the assumption of liability in a contract or
agreement except that which the vendor would have in the absence of the contract or agreement;
(b) Arising out of any express warranty unauthorized by you;
(c) Arising out of any physical or chemical change in the product made intentionally by the vendor;
(d) Arising out of repackaging, except when unpacked solely for the purpose of inspection, demonstration,
testing, or the substitution of parts under instructions from you, and then repackaged in the original
container;
(e) Arising out of any failure to make inspections, adjustments, tests or servicing as the vendor has agreed to
make or normally undertakes to make in the usual course of business, in connection with the distribution
or sale of the products;
(f) Arising out of demonstration, installation servicing or repair operations, except such operations
performed at the vendor’s location in connection with the sale of the product; or
(g) Arising out of products which, after distribution or sale by you, have been labeled or relabeled or used as
a container, part or ingredient of any other thing or substance by or for the vendor.
(2) A manager or lessor of premises, a lessor of leased equipment, or a mortgagee, assignee, or receiver is not an
insured as respects bodily injury, property damage, environmental damage or personal and advertising
injury:
(a) Arising out of any occurrence that takes place after the equipment lease expires or you cease to be a
tenant; or
(b) Arising out of structural alterations, new construction or demolition operations performed by or on behalf
of the manager or lessor of premises, or mortgagee, assignee, or receiver.
f.

Any person or organization that has at least a 50% controlling interest in you but only with respect to bodily injury,
property damage, environmental damage or personal and advertising injury arising out of their financial control
of you.

SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE
1.

2.

The Limits of Insurance shown in the Declarations and the rules below fix the most we will pay regardless of the
number of:
a.

Insureds;

b.

Claims made or suits brought;

c.

Persons or organizations making claims or bringing suits;

d.

Pollution incidents;

e.

Acts, errors or omissions; or

f.

Benefits included in your employee benefit program.

The General Aggregate Limit:
a.

Is the most we will pay for the sum of:
(1) Damages and emergency response expense under COVERAGE PART I, except damages because of bodily
injury, property damage or environmental damage included in the products-completed operations hazard
other than damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability;
(2) Damages under COVERAGE PART II;
(3) Medical expense under COVERAGE PART II;
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(4) Damages, clean-up costs, emergency response expense and legal and claims expense payments under
COVERAGE PART III; and
(5) Damages and legal and claims expense payments under COVERAGE PART IV.
b.

Shall apply separately as respects all damages caused by:
(1) Occurrences covered under COVERAGE PART I, Coverages A, B or D arising out of operations at a location
owned or occupied by you;
(2) Occurrences covered under COVERAGE PART I, Coverage A or G arising out of ongoing operations at a project
where you are performing your work; or
(3) Pollution incidents covered under COVERAGE PART III arising out of operations at an insured site.

3.

The Products-Completed Operations Aggregate Limit is the most we will pay for damages because of bodily injury,
property damage or environmental damage included in the products-completed operations hazard other than
damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability.

4.

Subject to Paragraph 2. or 3. above, whichever applies, the Each Occurrence Limit – COVERAGE PART I: Coverage A, B,
C inclusive is the most we will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage A: General Bodily Injury and Property Damage Liability;

b.

Damages under COVERAGE PART I – Coverage B: Hostile Fire and Building Equipment Liability; and

c.

Damages under COVERAGE PART I – Coverage C: Products Pollution and Exposure Liability

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
5.

Subject to Paragraph 4. above, the Damage To Premises Rented To You Limit is the most we will pay under COVERAGE
PART I - Coverage A for damages because of property damage to any one premises, while rented to you, or in the case
of damage by fire, while rented to you or temporarily occupied by you with permission of the owner.

6.

Subject to Paragraph 2. above, the Each Occurrence Limit – COVERAGE PART I: Coverage D, E, F inclusive is the most we
will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage D: Time-Element Pollution Bodily Injury and Property Damage
Liability;

b.

Damages under COVERAGE PART I – Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage
Liability; and

c.

Damages under COVERAGE PART I – Coverage F: Pollution Liability during Transportation

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
7.

Subject to Paragraph 2. above, the Each Occurrence Limit - Contractors Pollution Liability: Coverage G is the most we
will pay for the sum of all damages under COVERAGE PART I – Coverage G: Contractors Pollution Liability because of
bodily injury, property damage or environmental damage arising out of any one occurrence.

8.

Subject to Paragraph 2. above, the Personal and Advertising Injury Limit is the most we will pay for the sum of all
damages because of all personal and advertising injury sustained by any one person or organization.

9.

Subject to Paragraph 2. above, the Employee Benefits Administration Liability Limit is the most we will pay for the sum
of all damages sustained by any one employee, including damages sustained by such employee’s dependents and
beneficiaries. However, the amount paid shall not exceed, and will be subject to, the limits and restrictions that apply
to the payment of benefits in any plan included in the employee benefit program.

10. Subject to Paragraph 2. above, the Medical Expense Limit is the most we will pay under COVERAGE PART II - Coverage
C for all medical expenses because of bodily injury sustained by any one person.
11. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART III: Site Pollution Legal Liability is the most we
will pay for the sum of:
a.

Damages and legal and claims expense payments under COVERAGE PART III – Coverage A: Bodily Injury and
Property Damage;
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b.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage B: First and Third Party On-Site Clean-Up Costs; and

c.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage C: Off-Site Clean-Up Costs

because of all bodily injury, property damage and environmental damage arising out of the same, related or
continuous pollution incident.
12. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART IV: Professional Liability is the most we will
pay under COVERAGE PART IV for damages and legal and claims expense payments arising out of the same, related or
continuous professional incident.
13. The Limits of Insurance apply in excess of the Deductible amounts shown in the Declarations. The deductible amount
applies as follows:
a.

As respects the Each Incident Limit: (i) to the sum of all damages, clean-up costs, emergency response expense
and legal and claims expense payments because of bodily injury, property damage or environmental damage
arising out of the same, related or continuous pollution incident; (ii) to the sum of all damages and legal and
claims expense payments arising out of the same, related or continuous professional incident.

b.

As respects the Each Occurrence Limit, to the sum of all damages because of bodily injury, property damage or
environmental damage as a result of one occurrence regardless of the number of persons or organizations who
sustain damages because of that occurrence.

We may pay any part or the entire deductible amount to effect settlement of any claim or suit or to pay clean-up costs
or emergency response expense which may be covered under this policy and, upon notification of the action taken,
you shall promptly reimburse us for such part of the deductible amount as has been paid by us.
Subject to SECTION IV – Conditions, Condition 16. Multiple Coverage Sections, if the same or related occurrence,
pollution incident or professional incident results in coverage under more than one coverage part, only the highest
deductible under all coverage parts will apply.
14. The Limits of Insurance apply to the entire policy period. If the policy period is extended after policy issuance for an
additional period, the additional period will be deemed part of the last preceding period for the purposes of
determining the Limits of Insurance.
SECTION IV – CONDITIONS
1.

Assignment
This policy may not be assigned without our prior written consent. Assignment of interest under this policy shall not
bind us until our consent is endorsed thereon.

2.

Bankruptcy
Bankruptcy or insolvency of the insured or of the insured's estate will not relieve us of our obligations.

3.

Cancellation
a.

The first Named Insured shown in the Declarations may cancel this policy by mailing or delivering to us advance
written notice of cancellation.

b.

We may cancel this policy by mailing or delivering to the first Named Insured written notice of cancellation at least:
(1) 10 days before the effective date of cancellation if we cancel for nonpayment of premium; or
(2) 90 days before the effective date of cancellation if we cancel for any other reason.

c.

We will mail or deliver our notice to the first Named Insured's last mailing address known to us.

d.

Notice of cancellation will state the effective date of cancellation. The policy period will end on that date.

e.

If this policy is cancelled, we will send the first Named Insured any premium refund due. If we cancel, the refund
will be pro rata. If the first Named Insured cancels, the refund will be less than pro rata and will be subject to the
minimum premium stated in the Declarations. The cancellation will be effective even if we have not made or
offered a refund.
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If notice is mailed, proof of mailing will be sufficient proof of notice.

Changes
This policy contains all the agreements between you and us concerning the insurance afforded. The first Named Insured
shown in the Declarations is authorized to make changes in the terms of this policy with our consent. This policy's terms
can be amended or waived only by endorsement issued by us and made a part of this policy.

5.

Choice of Forum
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that any such litigation shall take place in the appropriate federal or state courts located in New York, New York and
any arbitration or other form of dispute resolution shall take place in New York, New York.

6.

Choice of Law
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that the internal laws of the State of New York shall apply without giving effect to any conflicts or choice of law
principles. The terms and conditions of this policy shall not be deemed to constitute a contract of adhesion and shall
not be construed in favor of or against any party hereto by reason or authorship or otherwise.

7.

Currency
All reimbursement shall be made in United States currency at the rate of exchange prevailing on:
a.

The date of judgment if judgment is rendered;

b.

The date of settlement if settlement is agreed upon with our written consent;

c.

The date of payment of clean-up costs and emergency response expense; or

d.

The date legal and claims expense payments are paid.

Whichever is applicable.
8.

Duties In The Event Of Occurrence, Offense, Pollution Incident, Professional Incident, Act, Error or Omission, Claim
Or Suit
a.

Without limiting the requirements of any insuring agreement in this policy, you must see to it that we are notified
as soon as practicable of an occurrence, offense, pollution incident, professional incident or act, error or omission
which may result in a claim. To the extent possible, notice should include:
(1) How, when and where the occurrence, offense, pollution incident, professional incident or act, error or
omission took place;
(2) The names and addresses of any injured persons and witnesses; and
(3) The nature and location of any injury or damage arising out of the occurrence, offense, pollution incident,
professional incident or act error or omission.

b.

If a claim is made or suit is brought against any insured, you must:
(1) Immediately record the specifics of the claim or suit and the date received; and
(2) Notify us as soon as practicable.

You must see to it that we receive written notice of the claim or suit as soon as practicable.
c.

You and any other involved insured must:
(1) Immediately send us copies of any demands, notices, summonses or legal papers received in connection with
the claim or suit;
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(2) Authorize us to obtain records and other information;
(3) Cooperate with us in the investigation or settlement of the claim or defense against the suit; and
(4) Assist us, upon our request, in the enforcement of any right against any person or organization which may be
liable to the insured because of injury or damage to which this insurance may also apply.
d.

In the event emergency response expenses are incurred, you must provide, in writing, all available information
relating to such emergency response expenses and the pollution incident giving rise thereto to us within fourteen
(14) days of commencement of the pollution incident. Such information shall include all applicable information
detailed in Paragraph a. above.

e.

In the event of a time-element pollution incident, you must provide, in writing, all available information relating to
the pollution incident giving rise thereto to us within thirty (30) days of commencement of the pollution incident.
Such information shall include all applicable information detailed in Paragraph a. above.

f.

No insured will, except at that insured's own cost, voluntarily make a payment, assume any obligation, or incur any
expense, other than for first aid and emergency response expense, without our consent.

g.

When any insured becomes legally obligated to pay clean-up costs to which this insurance applies, the insured
must:
(1) Submit, for our approval, all proposed work plans prior to submittal to any regulatory agency.
(2) Submit, for our approval, all bids and contracts for clean-up costs prior to execution or issuance.
(3) Forward progress submittals regarding clean-up costs at reasonable intervals and always prior to submittal to
any regulatory agency that is authorized to review and approve such submittals.
We shall have the right, but not the duty, to assume direct control of such clean-up costs. Any clean-up costs
incurred by us shall be applied against the applicable Limit of Insurance and deductible.

h.

9.

If we are prohibited under applicable law from investigating, defending or settling any such claim or suit, the
insured shall, under our supervision, arrange for such investigation and defense thereof as is reasonably necessary,
and subject to our prior authorization, shall effect such settlement thereof.

Economic and Trade Sanctions
In accordance with laws and regulation of the United States concerning economic and trade sanctions administered
and enforced by The Office Of Foreign Assets Control (OFAC), this policy is void ab initio solely with respect to any term
or condition of this policy that violates any laws or regulations of the United States concerning economic and trade
sanctions.

10. Enforceability
If any part of this policy is deemed invalid or unenforceable, it shall not affect the validity or enforceability of any other
part of this policy, which shall be enforced to the full extent permitted by law.
11. Extended Reporting Period
This condition applies only as respects COVERAGE PART III - SITE POLLUTION INCIDENT LEGAL LIABILITY and
COVERAGE PART IV – PROFESSIONAL LIABILITY.
a.

This condition applies only if:
(1) The policy is cancelled or non-renewed for any reason except non-payment of the premium; or
(2) We renew or replace this policy with COVERAGE PART III - SITE POLLUTION LIABILITY or COVERAGE PART IV –
PROFESSIONAL LIABILITY that provides claims-made coverage for bodily injury, property damage,
environmental damage or professional incident and that has a Retroactive Date later than the one shown in
the Declarations or for an insured site; and
(3) You do not purchase coverage to replace the coverage described in Paragraph a.(2).

b.

Automatic Extended Reporting Period
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You shall automatically have a period of ninety (90) days following the effective date of such termination of
coverage in which to provide written notice to us of claims first made and reported within the automatic extended
reporting period.
A claim first made and reported within the automatic extended reporting period will be deemed to have been
made on the last day of the policy period, provided that the claim is for damages, clean-up costs or emergency
response expense arising from a pollution incident which commenced on or after the Retroactive Date, if
applicable, and before the end of the policy period or the claim is for damages arising from a professional incident
that occurred on or after the Retroactive Date and before the end of the policy period and is otherwise covered by
this policy.
No part of the automatic extended reporting period shall apply if the optional extended reporting period is
purchased.
c.

Extended Reporting Period Option:
(1) A claim first made and reported within forty eight (48) months after the end of the policy period will be
deemed to have been made on the last day of the policy period, provided that the claim is for damages,
clean-up costs or emergency response expense arising from a pollution incident which commenced on or
after the Retroactive Date, if applicable, and before the end of the policy period or the claim is for damages
arising from a professional incident that occurred on or after the Retroactive Date and before the end of the
policy period and is otherwise covered by this policy.
(2) The Extended Reporting Period Endorsement will not reinstate or increase the Limits of Insurance or extend
the policy period.

d.

We will issue the Endorsement indicating the Extended Reporting Period Option has been accepted if the first
Named Insured shown in the Declarations:
(1) Makes a written request for it which we receive within 30 days after the end of the policy period; and
(2) Promptly pays the additional premium, which will not exceed 200% of the annual premium for the policy,
when due.
The Extended Reporting Period Endorsement will not take effect unless the additional premium is paid when due.
If that premium is paid when due, the Endorsement may not be cancelled. The additional premium will be fully
earned when the Endorsement takes effect.

d.

The Extended Reporting Period Endorsement will also amend SECTION IV – CONDITIONS, Condition 17. Other
Insurance so the insurance provided will be excess over any other valid and collectible insurance available to the
insured, whether primary, excess, contingent or on any other basis, whose policy period begins or continues after
the Endorsement takes effect.

12. Headings
The descriptions in the headings and sub-headings of this policy are inserted solely for convenience and do not
constitute any part of the terms or conditions on this policy.
13. Independent Counsel
In the event the insured is entitled by law to select independent counsel to oversee our defense of a claim or suit at
our expense, the attorney fees and all other litigation expenses we must pay to that counsel are limited to the rates we
actually pay to counsel we retain in the ordinary course of business in the defense of similar claims or suits in the
community where the claim or suit arose or is being defended.
Additionally, we may exercise the right to require that such counsel have certain minimum qualifications with respect
to their competency including experience in defending claims or suits similar to the one pending against the insured
and to require such counsel have errors and omissions insurance coverage. As respects any such counsel, the insured
agrees that counsel will timely respond to our request for information regarding the claims or suit.
Furthermore, the insured may at any time, by the insured’s written consent, freely and fully waive these rights to select
independent counsel.
14. Inspections and Surveys
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We have the right to:
(1) Make inspections and surveys at any time;
(2) Give you reports on the conditions we find; and
(3) Recommend changes.

b.

We are not obligated to make any inspections, surveys, reports or recommendations and any such actions we do
undertake relate only to insurability and the premiums to be charged. We do not make safety inspections. We do
not undertake to perform the duty of any person or organization to provide for the health or safety of workers or
the public. And we do not warrant that conditions:
(1) Are safe or healthful; or
(2) Comply with laws, regulations, codes or standards.
This applies not only to us, but also to any rating, advisory, rate service or similar organization which makes
insurance inspections, surveys, reports or recommendations.

15. Legal Action Against Us
No person or organization has a right under this policy:
a.

To join us as a party or otherwise bring us into a suit asking for damages from an insured; or

b.

To sue us on this policy unless all of its terms have been fully complied with.

A person or organization may sue us to recover on an agreed settlement or on a final judgment against an insured; but
we will not be liable for damages that are not payable under the terms of this policy or that are in excess of the
applicable limit of insurance. An agreed settlement means a settlement and release of liability signed by us, the insured
and the claimant or the claimant's legal representative.
16. Multiple Coverage Sections
No claim or suit, or part thereof, for which we have accepted coverage or coverage has been held to apply under one
or more Coverages in this policy shall be covered under any other Coverages in this policy.
17. Other Insurance
If other valid and collectible insurance is available to the insured for a loss we cover under this policy, our obligations
are limited as follows:
a.

Primary Insurance
This insurance is primary except when Paragraph b. below applies. If this insurance is primary, our obligations are
not affected unless any of the other insurance is also primary. Then, we will share with all that other insurance by
the method described in Paragraph c. below. However, regardless of whether b. below applies, in the event that a
written contract or agreement or permit requires this insurance to be primary for any person or organization you
agreed to insure and such person or organization is an insured under this policy, we will not seek contributions
from any such other insurance issued to such person or organization

b.

Excess Insurance
(1) This insurance is excess over:
(a) Any of the other insurance, whether primary, excess, contingent or on any other basis:
(i) That is Fire, Extended Coverage, Builder's Risk, Installation Risk or similar coverage for your work;
(ii) That is Fire insurance for premises rented to you or temporarily occupied by you with permission of
the owner;
(iii) That is insurance purchased by you to cover your liability as a tenant for property damage to
premises rented to you or temporarily occupied by you with permission of the owner; or
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(iv) If the loss arises out of the maintenance or use of aircraft, autos or watercraft to the extent not
subject to Exclusion a. of COVERAGE PART I – Coverage A – General Bodily Injury And Property
Damage Liability.
(b) Any other primary insurance available to you covering liability for damages arising out of the premises or
operations, or the products and completed operations, for which you have been added as an additional
insured.
(c) Any project specific primary insurance available to you covering liability for damages arising out of your
work, for which you are an insured
(2) When this insurance is excess, we will have no duty to defend the insured against any suit if any other insurer
has a duty to defend the insured against that suit. If no other insurer defends, we will undertake to do so, but
we will be entitled to the insured's rights against all those other insurers.
(3) When this insurance is excess over other insurance, we will pay only our share of the amount of the loss, if
any, that exceeds the sum of:
(a) The total amount that all such other insurance would pay for the loss in the absence of this insurance;
(b) The total of all deductible and self-insured amounts under all that other insurance; and
(c) The deductible and self-insured amounts under this insurance.
(4) We will share the remaining loss, if any, with any other insurance that is not described in this Excess Insurance
provision and was not bought specifically to apply in excess of the Limits of Insurance shown in the
Declarations of this policy.
c.

Method Of Sharing
If all of the other insurance permits contribution by equal shares, we will follow this method also. Under this
approach each insurer contributes equal amounts, excess of applicable deductible and self-insured amounts under
all such insurance, until it has paid its applicable limit of insurance or none of the loss remains, whichever comes
first.
If any of the other insurance does not permit contribution by equal shares, we will contribute by limits. Under this
method, each insurer's share is based on the ratio of its applicable limit of insurance to the total applicable limits
of insurance of all insurers.

18. Premiums and Deductible
The first Named Insured shown in the Declarations:
a.

Is responsible for the payment of all premiums;

b.

Will be the payee for any return premiums we pay; and

c.

Is responsible for the payment of all deductibles.

19. Representations
By accepting this policy, you agree:
a.

The statements in the Declarations are accurate and complete;

b.

Those statements are based upon representations you made to us; and

c.

We have issued this policy in reliance upon your representations.

20. Separation Of Insureds
Except with respect to the Limits of Insurance, any insured versus insured exclusions, and any rights or duties
specifically assigned in this policy to the first Named Insured, this insurance applies:
a.

As if each Named Insured were the only Named Insured; and

b.

Separately to each insured against whom claim is made or suit is brought.
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21. Service of Suit
Subject to SECTION IV – CONDITIONS, Condition 5. Choice of Forum, it is agreed that in the event of failure of us to pay
any amount claimed to be due hereunder, we, at the request of the insured, will submit to the jurisdiction of a court of
competent jurisdiction within the United States. Nothing in this condition constitutes or should be understood to
constitute a waiver of our rights to commence an action in any court of competent jurisdiction in the United States, to
remove an action to a United States District Court, or to seek a transfer of a case to another court as permitted by the
laws of the United States or of any state in the United States. It is further agreed that service of process in such suit
may be made upon us and that in any suit instituted against us upon this contract, we will abide by the final decision of
such court or of any appellate court in the event of any appeal.
Further, pursuant to any statute of any state, territory, or district of the United States which makes provision therefore,
we hereby designate the Superintendent, Commissioner, Director of Insurance, or other officer specified for that
purpose in the statute, or his or her successor or successors in office as its true and lawful attorney upon whom may be
served any lawful process in any action, suit or proceeding instituted by or on behalf of the insured or any beneficiary
hereunder arising out of this contract of insurance, and hereby designates the above named counsel as the person to
whom the said officer is authorized to mail such process or a true copy thereof.
22. Transfer Of Rights Of Recovery Against Others To Us
If the insured has rights to recover all or part of any payment we have made under this policy, those rights are
transferred to us. At our request, the insured will bring suit or transfer those rights to us and help us enforce them.
However, if the insured has waived rights of recovery against any person or organization prior to a loss, we waive any
right of recovery we may have under this policy against such person or organization.
23. Transfer of Your Rights and Duties Under This Policy
Your rights and duties under this policy may not be transferred without our written consent except in the case of death
of an individual named insured.
If you die, your rights and duties will be transferred to your legal representative but only while acting within the scope
of duties as your legal representative. Until your legal representative is appointed, anyone having proper temporary
custody of your property will have your rights and duties but only with respect to that property.
24. When We Do Not Renew
If we decide not to renew, we will mail or deliver to the first Named Insured shown in the Declarations written notice
of the nonrenewal not less than ninety (90) days before the expiration date. If notice is mailed, proof of mailing will be
sufficient proof of notice.
SECTION V – DEFINITIONS
1.

Administration means:
a.

Providing information to employees, including their dependents and beneficiaries, with respect to eligibility for or
the scope of employee benefit programs;

b.

Handling records in connection with the employee benefit program; or

c.

Effecting, continuing or terminating any employee's participation in any benefit included in the employee benefit
program.

However, administration does not include handling payroll deductions.
2.

3.

Advertisement means a notice that is broadcast or published to the general public or specific market segments about
your goods, products or services for the purpose of attracting customers or supporters. For the purposes of this
definition:
a.

Notices that are published include material placed on the Internet or on similar electronic means of
communication; and

b.

Regarding websites, only that part of a website that is about your goods, products or services for the purposes of
attracting customers or supporters is considered an advertisement.

Auto means:
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a.

A land motor vehicle, trailer or semitrailer designed for travel on public roads, including any attached machinery or
equipment; or

b.

Any other land vehicle that is subject to a compulsory or financial responsibility law where it is licensed or
principally garaged.

However, auto does not include mobile equipment.
4.

Bodily injury means physical injury, sickness, disease, building-related illness, mental anguish, shock or emotional
distress, sustained by any person, including death resulting therefrom. Bodily injury shall also include medical
monitoring costs.

5.

Claim means a demand, notice or assertion of a legal right alleging liability or responsibility on the part of the insured.

6.

Clean-up costs means reasonable and necessary costs, charges and expenses, including associated legal and claims
expense payments incurred with our prior written consent, incurred to investigate, remove, dispose of, abate, contain,
treat, neutralize, monitor or test soil, surface water, groundwater or other contaminated media but only:
a.

To the extent required by environmental laws governing the liability or responsibilities of the insured to respond
to a pollution incident;

b.

In the absence of a. above, to the extent recommended in writing by an environmental professional; or

c.

To the extent incurred by the government or any political subdivision within Definition 8.a. of coverage territory;
or

d.

To the extent incurred by parties other than you.

Clean-up costs also includes restoration costs
Clean-up costs does not include costs, charges or expenses incurred by the insured for materials supplied or services
performed by the insured unless such costs, charges or expenses are incurred with our prior written approval.
7.

Conveyance means any auto, railcar, rolling stock, train, watercraft or aircraft. Conveyance does not include pipelines.

8.

Coverage territory means:
a.

The United States of America (including its territories and possessions), Puerto Rico, Canada and the Gulf of
Mexico;

b.

International waters or airspace, but only if the injury or damage occurs in the course of travel or transportation
between any places included in Paragraph a. above;

c.

All other parts of the world if the injury or damage arises out of:
(1) The activities of a person whose home is in the territory described in Paragraph a. above, but is away for a
short time on your business; or
(2) Personal and advertising injury offenses that take place through the Internet or similar electronic means of
communication;
provided the insured’s responsibility to pay damages is determined in a suit on the merits, in the territory
described in Paragraph a. above or in a settlement we agree to; or

d.

All other parts of the world if the injury or damage arises out of your product, a pollution incident caused by your
work, a pollution incident during transportation or a pollution incident on, at, under or migrating from a nonowned site, however:
(1) We assume no responsibility for furnishing certificates or evidence of insurance or bonds; and
(2) We will not be liable for any fine or penalty imposed on you for failing to comply with insurance laws.

9.

Emergency response expense means reasonable and necessary costs, charges and expenses including legal and claims
expense payments incurred to investigate, remove, dispose of, abate, contain, treat, neutralize, monitor or test soil,
surface water, groundwater or other contaminated media.

10. Employee includes a leased worker and a temporary worker. As respects Employee Benefits Administration Liability,
employee also means a person actively employed, formerly employed, on leave of absence or disabled, or retired.
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11. Employee benefits program means a program providing some or all of the following benefits to employees, whether
provided through a plan authorized by applicable law to allow employees to elect to pay for certain benefits with pretax dollars or otherwise:
a.

Group life insurance, group accident or health insurance, dental, vision and hearing plans, and flexible spending
accounts, provided that no one other than an employee may subscribe to such benefits and such benefits are
made generally available to those employees who satisfy the plan's eligibility requirements;

b.

Profit sharing plans, employee savings plans, employee stock ownership plans, pension plans and stock
subscription plans, provided that no one other than an employee may subscribe to such benefits and such benefits
are made generally available to all employees who are eligible under the plan for such benefits;

c.

Unemployment insurance, social security benefits, workers' compensation and disability benefits; and

d.

Vacation plans, including buy and sell programs; leave of absence programs, including military, maternity, family,
and civil leave; tuition assistance plans; transportation and health club subsidies

12. Environmental damage means physical damage to land, conveyances, structures on land or water, the atmosphere,
any watercourse or body of water including surface water or groundwater, giving rise to clean-up costs or emergency
response expense.
13. Environmental laws means any federal, state, provincial, municipal or other local laws, including, but not limited to,
statutes, rules, ordinances, guidance documents, regulations and all amendments thereto, including state voluntary
cleanup or risk based corrective action guidance, and governmental, judicial or administrative orders and directives,
that are applicable to a pollution incident.
14. Environmental professional means an individual approved and designated by us in writing who is duly certified or
licensed in a recognized field of environmental science as required by a state board, a professional association, or both,
who meet certain minimum qualifications and who maintain specified levels of errors and omissions insurance
coverage acceptable to us. We shall consult with the insured in conjunction with the selection of the environmental
professional.
15. Executive officer means a person holding any of the officer positions created by your charter, constitution, by-laws or
any other similar governing document.
16. Extended reporting period means the claims reporting provision described in SECTION IV – CONDITIONS, Condition 11.
Extended Reporting Period.
17. Hostile fire means one which becomes uncontrollable or breaks out from where it was intended to be.
18. Impaired property means tangible property, other than your product or your work, that cannot be used or is less
useful because:
a.

It incorporates your product or your work that is known or thought to be defective, deficient, inadequate or
dangerous; or

b.

You have failed to fulfill the terms of a contract or agreement;

if such property can be restored to use by the repair, replacement, adjustment or removal of your product or your
work or your fulfilling the terms of the contract or agreement.
19. Insured contract means:
a.

A contract for a lease of premises. However, that portion of the contract for a lease of premises in excess of 30
consecutive days that indemnifies any person or organization for damage by fire, lightning or explosion to
premises while rented to you or temporarily occupied by you with permission of the owner is not an insured
contract;

b.

A sidetrack agreement;

c.

Any easement or license agreement;

d.

An obligation, as required by ordinance, to indemnify a municipality, except in connection with work for a
municipality;

e.

An elevator maintenance agreement;
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That part of any other contract or agreement pertaining to your business (including an indemnification of a
municipality in connection with work performed for a municipality) under which you assume the tort liability of
another party to pay for bodily injury, property damage or environmental damage to a third person or
organization. Tort liability means a liability that would be imposed by law in the absence of any contract or
agreement.
Paragraph f. does not include that part of any contract or agreement that indemnifies an architect, engineer or
surveyor for injury or damage arising out of:
(1) Preparing, approving, or failing to prepare or approve, maps, shop drawings, opinions, reports, surveys, field
orders, change orders or drawings and specifications; or
(2) Giving directions or instructions, or failing to give them, if that is the primary cause of the injury or damage.

20. Insured site means a location listed on the Insured Site Schedule Endorsement, if any, attached to this policy.
21. Leased worker means a person leased to you by a labor leasing firm under an agreement between you and the labor
leasing firm, to perform duties related to the conduct of your business. Leased worker does not include a temporary
worker.
22. Legal and Claims Expense Payments means:
a.

All expenses we incur that are directly allocated to a particular claim or suit.

b.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

c.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys' fees or
attorneys' expenses taxed against the insured.

d.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

e.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

f.

Expenses incurred by the insured for first aid administered to others at the time of any accident, for bodily injury
to which this insurance applies.

23. Loading or unloading means the handling of property:
a.

After it is moved from the place where it is accepted for movement into or onto an aircraft, watercraft or auto;

b.

While it is in or on an aircraft, watercraft or auto; or

c.

While it is being moved from an aircraft, watercraft or auto to the place where it is finally delivered;

But loading or unloading does not include the movement of property by means of a mechanical device, other than a
hand truck, that is not attached to the aircraft, watercraft or auto.
24. Location means premises involving the same or connecting lots, or premises whose connection is interrupted only by a
street, roadway, waterway or right-of-way of a railroad.
25. Misdelivery means the delivery of any liquid product into a wrong receptacle or to a wrong address or the erroneous
delivery of one liquid product for another.
26. Mobile equipment means any of the following types of land vehicles, including any attached machinery or equipment:
a.

Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off public roads;

b.

Vehicles maintained for use solely on or next to premises you own or rent;

c.

Vehicles that travel on crawler treads;

d.

Vehicles, whether self-propelled or not, maintained primarily to provide mobility to permanently mounted power
cranes, shovels, loaders, diggers or drills or road construction or resurfacing equipment such as graders, scrapers
or rollers;
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Vehicles not described in a., b., c., or d. above that are not self-propelled and are maintained primarily to provide
mobility to permanently attached equipment of the following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, geophysical
exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;

f.

Vehicles not described in a., b., c., or d. above maintained primarily for purposes other than the transportation of
persons or cargo.
However, self-propelled vehicles with the following types of permanently attached equipment are not mobile
equipment but will be considered autos:
(1) Equipment designed primarily for snow removal, road maintenance (but not construction or resurfacing) or
street cleaning;
(2) Cherry pickers and similar devices mounted on automobile or truck chassis and used to raise or lower workers;
and
(3) Air compressor, pumps and generators, including spraying, welding, building cleaning, geophysical exploration,
lighting and well servicing equipment.

However mobile equipment does not include any land vehicles that are subject to a compulsory or financial
responsibility law or other motor vehicle insurance law where it is licensed or principally garaged. Land vehicles subject
to a compulsory or financial responsibility law or other motor vehicle insurance law are considered autos.
27. Mold matter means mold, mildew and fungi, whether or not such mold matter is living.
28. Natural resource damage means physical injury to or destruction of, as well as the assessment of such injury or
destruction, including the resulting loss of value of land, fish, wildlife, biota, air, water, groundwater, drinking water
supplies, and other such resources belonging to, managed by, held in trust by, appertaining to, or otherwise controlled
by the United States (including the resources of the fishery conservation zone established by the Magnuson-Stevens
Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.)), any state, local or provincial government, any
foreign government, any Native American tribe, or, if such resources are subject to a trust restriction on alienation, any
member of a Native American tribe.
29. Non-owned site:
a.

Means any location which:
(1) Was not at any time owned or occupied by any insured; and
(2) Which is not specifically scheduled as an insured site.

b.

Does not include:
(1) Any location which is not licensed by the appropriate federal, state or local authority to perform storage,
disposal, processing or treatment of waste from your operations or your work in compliance with
environmental law.
(2) Any location or any part thereof that has been subject to a consent order or corrective action under
environmental law or is listed or proposed to be listed on the Federal National Priorities list (NPL) prior to
waste from your operations or your work being legally consigned for delivery or delivered for storage,
disposal, processing or treatment at such location.
(3) Any location of a purchaser or user of your product.

30. Nuclear material means source material, special nuclear material or byproduct material which have the meanings
given them in the Atomic Energy Act of 1954 or in any law amendatory thereof.
31. Occurrence means an accident, including continuous or repeated exposure to substantially the same general harmful
conditions.
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32. Personal and advertising injury means injury, including consequential bodily injury, arising out of one or more of the
following offenses:
a.

False arrest, detention or imprisonment;

b.

Malicious prosecution;

c.

The wrongful eviction from, wrongful entry into, or invasion of the right of private occupancy of a room, dwelling
or premises that a person occupies, committed by or on behalf of its owner, landlord or lessor;

d.

Oral or written publication, in any manner, of material that slanders or libels a person or organization or
disparages a person's or organization's goods, products or services;

e.

Oral or written publication, in any manner, of material that violates a person's right of privacy;

f.

The use of another’s advertising idea in your advertisement;

g.

Infringing upon another’s copyright, trade dress or slogan in your advertisement.

33. Policy period means the period of time stated in the Declarations. However, if the policy is cancelled in accordance
with SECTION IV – CONDITIONS, Condition 3. Cancellation, the policy period ends on the effective date of such
cancellation.
34. Pollutants means any solid, liquid, gaseous or thermal irritant, or contaminant, including smoke, soot, vapor, fumes,
acids, alkalis, chemicals, hazardous substances, hazardous materials, or waste materials, including medical, infectious
and pathological wastes. Pollutants includes electromagnetic fields, mold matter and legionella pneumophila.
35. Pollution incident means:
a.

The discharge, dispersal, release, escape, migration, or seepage of pollutants on, in, into, or upon land,
conveyances, structures on land or water, the atmosphere, any watercourse or body of water including surface
water or groundwater; or

b.

The presence of mold matter.

Pollution incident includes the illicit abandonment of pollutants at any location which is owned or occupied by you
provided that such abandonment was committed by parties other than an insured and without the knowledge of a
responsible executive.
36. Products - completed operations hazard:
a.

Includes all bodily injury, property damage or environmental damage occurring away from a location you own or
occupy and arising out of your product or your work except:
(1) Products that are still in your physical possession; or
(2) Work that has not yet been completed or abandoned. However, your work will be deemed completed at the
earliest of the following times:
(a) When all of the work called for in your contract has been completed.
(b) When all of the work to be done at the job site has been completed if your contract calls for work at more
than one job site.
(c) When that part of the work done at a job site has been put to its intended use by any person or
organization other than another contractor or subcontractor working on the same project.
Work that may need service, maintenance, correction, repair or replacement, but which is otherwise
complete, will be treated as completed.

b.

Does not include bodily injury, property damage or environmental damage arising out of the transportation of
property, unless the injury or damage arises out of a condition in or on a vehicle not owned or operated by you,
and that condition was created by the loading or unloading of that vehicle by any insured or the existence of tools,
uninstalled equipment or abandoned or unused materials.
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37. Professional incident means any act, error or omission in the providing or failure to provide professional services by or
on behalf of the insured.
38. Professional services means those services performed for a fee by you or those acting on your behalf, including but not
limited to, architect, engineer, consultant, inspector, technician and surveyor that you or those acting on your behalf
are qualified to perform for others and are consistent with your corporate statements of professional qualifications.
39. Property damage means:
a.

Physical injury to or destruction of tangible property, including all resulting loss of use and diminished value of that
property. All such loss of use and diminished value shall be deemed to occur at the time of the physical injury that
caused it;

b.

Loss of use of tangible property that is not physically injured or destroyed. All such loss of use shall be deemed to
occur at the time of the occurrence or pollution incident that caused it; or

c.

Natural resource damage.

Property damage does not include environmental damage.
For the purpose of this insurance, electronic data is not tangible property. As used in this definition, electronic data
means information, facts or programs stored as or on, created or used on, or transmitted to or from computer
software, including systems and applications software, hard or floppy disks, CDROMS, tapes drives, cells, data
processing devices or any other media which are used with electronically controlled equipment.
40. Responsible executive means any officer, director, risk manager, partner, your manager of an insured site, your
manager or supervisor responsible for environmental affairs, health and safety affairs, control or compliance or any
other employee authorized by you to give or receive notice of an occurrence or claim.
41. Restoration costs means reasonable and necessary costs incurred by the insured with our prior written consent, to
repair, restore or replace damaged real or personal property damaged during work performed in the course of
incurring clean-up costs in order to restore the property to the condition it was in prior to being damaged during such
work. Restoration costs shall not exceed the lesser of actual cash value of such real or personal property or the cost of
repairing, restoring or replacing the damaged property with other property of like kind and quality. An adjustment for
depreciation and physical condition shall be made in determining actual cash value. If a repair or replacement results in
better than like kind or quality, we will not pay for the amount of the betterment, except to the extent such
betterments of the damaged property entail the use of materials which are environmentally preferable to those
materials which comprised the damaged property. Such environmentally preferable material must be certified as such
by an applicable independent certifying body, where such certification is available, or, in the absence of such
certification, based on our judgment in our sole discretion.
42. Suit means a civil proceeding in which damages to which this insurance applies are alleged. Suit includes an arbitration
proceeding in which such damages are claimed and to which the insured must submit or does submit with our consent
or any other alternative dispute resolution proceeding in which such damages are claimed and to which the insured
submits with our consent.
43. Temporary worker means a person who is furnished to you to substitute for a permanent worker on leave or to meet
seasonal or short-term workload conditions.
44. Time-Element pollution incident means a pollution incident demonstrable as having first commenced at an identified
time and place during the policy period provided:
a.

Such pollution incident does not originate or arise from, or relate to an underground storage tank; and

b.

Such pollution incident is not (i) heat, smoke or fumes from a hostile fire or (ii) solely with respect to bodily injury,
smoke, fumes, vapor or soot produced by or originating from equipment that is used to heat, cool or dehumidify
the building, or equipment that is used to heat water for personal use, by the building’s occupants or their guests.

45. Transportation means the movement of goods, product, merchandise, supplies or waste in a conveyance by the
insured or a third party carrier from the time of movement from the point of origin until delivery to the final
destination. Transportation includes the movement of goods, products, merchandise, supplies or waste into, onto or
from a conveyance.
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46. Underground storage tank means any tank, including any piping and appurtenances connected to the tank, located on
or under an owned or occupied location or an insured site that has at least ten (10) percent of its combined volume
underground. Underground storage tank does not include:
a.

Septic tanks, sump pumps, or oil/water separators;

b.

A tank that is enclosed within a basement or cellar, if the tank is upon or above the surface of the floor; or

c.

Storm-water or wastewater collection systems.

47. Volunteer worker means a person who is not your employee, and who donates his or her work and acts at the
direction of and within the scope of duties determined by you, and is not paid a fee, salary or other compensation by
you or anyone else for their work performed for you.
48. Waste means all waste and includes materials to be recycled, reconditioned or reclaimed.
49. Your product:
a.

Means:
(1) Any goods or products, other than real property, manufactured, sold, handled, distributed or disposed of by:
a)

You;

b) Others trading under your name; or
c)

A person or organization whose business or assets you have acquired; and

(2) Containers (other than vehicles), materials, parts or equipment furnished in connection with such goods or
products.
b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your product; and
(2) The providing of or failure to provide warnings or instructions.

50. Your work:
a.

Means:
(1) Work or operations performed by you or on your behalf; and
(2) Materials, parts or equipment furnished in connection with such work or operations.

b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your work; and
(2) The providing or failure to provide warnings or instructions.
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IN WITNESS WHEREOF, the Insurer has caused this Policy to be executed and attested, but this Policy will not be valid
unless countersigned by a duly authorized representative of the Insurer, to the extent required by applicable law.

Ironshore Specialty Insurance Company by:

Secretary
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