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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS,
FORT WORTH DIVISION

In re:
VISTA PROPPANTS AND LOGISTICS,
LLC, ET AL.,
Debtors

MAALT, LP,
Plaintiff,
vs.
SEQUITUR PERMIAN, LLC,
Defendant.
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Chapter 11
Case No. 20-42002-ELM-11

Jointly Administered

Adversary No. 20-04064-elm
Removed from Cause No. CV19-003 in
the 51st Judicial District Court, Irion
County, Texas

PLAINTIFF'S AMENDED SECOND
MOTION FOR PARTIAL SUMMARY JUDGMENT1

1

This amendment amends Maalt's state court motion for summary judgment refiled in this Court on
September 28, 2020. (Adv.Doc. 19.)
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TO THE HONORABLE UNITED STATES BANKRUPTCY COURT:
Plaintiff, Maalt, LP ("Maalt") files this Amended Motion for Partial Summary Judgment,
and in support shows the Court as follows:
Summary
By this motion, Maalt seeks a partial summary judgment on the following grounds:
Background
Maalt owns and operates a rail transloading facility that serves the energy industry in
Barnhart, Texas (the "Barnhart Facility"). In 2018, Sequitur Permian, LLC ("Sequitur") desired
to obtain crude oil transloading services for its crude oil so it could ship it to higher priced markets
and take advantage of an arbitrage opportunity that was project to carry into 2019. In June, 2018,
Maalt and Sequitur entered into a letter of intent, and ultimately a Terminal Services Agreement
(the "TSA") pursuant to which Maalt would (a) dedicate exclusive use of the Barnhart Facility to
Sequitur's use, (b) transload Sequitur's crude oil at the Barnhart Facility onto railcars for shipment
to markets outside of the Permian Basin, and (c) give Sequitur a right of first refusal to purchase
the Barnhart Facility. The TSA obligated Maalt to exclusively transload Sequitur's crude oil at a
price of $1.50 per barrel and required Sequitur to throughput a minimum of 11,424 barrels per day
or pay Maalt a minimum fee equal to $17,136.00 per day (the "Minimum Fee"). Sequitur never
throughput any crude oil through the Barnhart Facility and never paid Maalt the minimum fee
required by the TSA. Instead, Sequitur claimed that a force majeure event occurred, essentially
claiming that rail transportation services were completely unavailable at any price at the Barnhart
Facility, and refused to pay Maalt any amount despite having exclusive use of the Barnhart Facility
for approximately 6 months of the 17-month TSA term. This suit followed.
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Force Majeure Affirmative Defense
When Sequitur declared force majeure, it did so because even though transportation

services for its crude were available to it at the Barnhart Facility, it had failed to procure the
necessary logistics. Sequitur knew that its obligation to pay the Minimum Fee was upon it, and
simply did not want to pay it. Thus, in response to this suit, Sequitur asserts the affirmative defense
of force majeure. (Adv. Doc. 1-1, p. 386 at ¶6). However, that defense fails because (i) the
summary judgment evidence establishes that rail transportation services were available and had
not been delayed, interrupted or curtailed and (ii) Sequitur cannot meet its burden of establishing
a material fact showing that rail transportation services had been delayed, interrupted, or curtailed.
II.

Impossibility and Commercial Impracticability Affirmative Defenses
Sequitur plead the affirmative defenses of impossibility and commercial impracticability

claiming that it is excused from making the Minimum Payments because it was impossible to find
rail transportation or, alternatively, it was not commercially practicable to acquire rail
transportation. (Adv. Doc. 1-1, p. 0387 at ¶¶ 10, 12.) These affirmative defenses fail as a matter
of law because through the parties' contract, they agreed on the specific conditions that would
excuse performance, and none of those conditions occurred. The presence of the force majeure
provision in the contract precludes the assertion of the impracticability and impossibility defenses.
Further, none of the occurrences that constitute impossibility under Texas law occurred.
III.

Failure of a Condition Precedent Affirmative Defense
Sequitur alleges the affirmative defense of failure of a condition precedent and argues that

its payment obligations under TSA did not ever start because it did not send a notice of the
Terminal Operations Commencement date. (Adv. Doc. 1-1, p. 0387 at ¶9). This defense fails as
a matter of law because the notice provision created only a covenant binding upon Sequitur and
3
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not a condition precedent. Alternatively, even if the notice provision was a condition, the Court
must excuse it or consider it fulfilled because Sequitur had sole discretion over the condition
(sending the notice) and prevented its fulfillment (refusing to send the notice even though the
Terminal was complete). Finally, the Terminal Completion Date occurred as Sequitur documented
the completion of the Barnhart Facility improvements in its own business records.
IV.

Damages as an Unenforceable Penalty Affirmative Defense
Sequitur alleges as an affirmative defense that the Minimum Fee required by the TSA is

actually a liquidated damages provision that is an unenforceable penalty. (Adv. Doc. 1-1, p. 0388
at ¶14.) This defense fails as a matter of law because the Minimum Fee provision is a part of a
through-put-or-pay term akin to a take-or-pay obligation where the contracting party can
alternatively perform its obligations by either through putting the crude or paying the minimum
fee. Courts have repeatedly held that provisions of that nature provide an alternate method of
performance and are not a liquidated damages provision. Because the Minimum Fee is an optional
method of performance, it is not a liquidated damages provision and it cannot be deemed a penalty
as a matter of law.
V.

Breach of Contract Counterclaim
Sequitur plead in the most general terms that Maalt breached the TSA and that its breach

caused Sequitur damages. (Adv. Doc. 1-1, p. 0387 at ¶ 11, Adv. Doc. 45 at ¶ 44.) Sequitur claims
that (a) Maalt did not provide pollution liability policy as required by the TSA, and (b) that Maalt
did not immediately allow Sequitur to retrieve equipment from Maalt's property although it did
retrieve its equipment shortly after its request. With respect to the insurance claim, Maalt did have
the required insurance in place. Moreover, Sequitur did not give notice and opportunity to cure
any claimed default as required by the parties' contract. And, with respect to both claims, Sequitur
4
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has suffered no damage. As shown by this motion, neither claim has merit and summary judgment
should be granted for Maalt on Sequitur's breach of contract claim and defense.
Summary Judgment Evidence
Maalt supports this motion with the following evidence contained in its appendix to this
motion:
Exhibit 1:

Excerpts from the Deposition of Braden Merrill ("Merrill Depo"). Merrill
is Sequitur's Vice President and Chief Financial Officer.2

Exhibit 2:

Excerpts from the Deposition of Mike Van Den Bold ("Van Den Bold
Depo"). Van Den Bold is Sequitur's, founding partner, President and
Chief Operations Officer.3

Exhibit 3:

Excerpts from the Deposition of Stan Meador ("Meador Depo."). Meador
is the Vice President of Sales and Marketing for Texas-Pacifico
Transportation, Ltd.

Exhibit 4:

Declaration of Brian Hecht.

Exhibit 5:

Declaration of Matt Morris.

Exhibit 6:

Declaration of Robert Wright. Wright is the Vice President – Crude Oil
for Murex, LLC.

Exhibit 7:

Terminal Services Agreement (Deposition Ex. 13).

Exhibit 8:

Letter of Intent dated June 1, 2018 (Deposition Ex. 6).

Exhibit 9:

Letter dated December 7, 2018 (Deposition Ex. 75 [same as Ex. 27]).

Exhibit 10:

Letter dated February 8, 2019 (Deposition Ex. 32).

Exhibit 11:

Sequitur Weekly Status Update (Deposition Ex. 76).

Exhibit 12:

Midstream-assetN-service (master) 2018-11spreadsheet (Deposition Ex.
89).

2

Merrill Dep. pp. 7:22-25.

3

Van Den Bold Dep. pp. 4:14 – 5:12
5
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Incorporation of Brief
Pursuant to Local Bankruptcy Rule 7056-1(d)(2), the other items required to be included
in Maalt's motion will be set forth in Maalt's Brief in Support of its Amended Second Motion for
Partial Summary Judgment.
Conclusion
Wherefore, Maalt prays that the Court grant Plaintiff's Amended Second Motion for
Summary Judgment in whole or in part.
DATED: November 16, 2020
Respectfully submitted,
By: /s/ James Lanter
James Lanter
State Bar No. 11940700
JAMES LANTER, P.C.
560 N. Walnut Creek
Suite 120
Mansfield, Texas 76063
(817) 453-4800
(817) 453-4801 FAX
jim.lanter@lanter-law.com
Paul O. Wickes
State Bar No. 00788663
WICKES LAW, PLLC
5600 Tennyson Parkway
Suite 205
Plano, Texas 75024
(972) 473-6900
(972) 767-3225 FAX
pwickes@wickeslaw.com
ATTORNEYS FOR PLAINTIFF MAALT, LP
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was served on all counsel of
record through the Court's electronic filing service on November 16, 2020.
/s/ James Lanter
James Lanter
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS,
FORT WORTH DIVISION
In re:
VISTA PROPPANTS AND LOGISTICS,
LLC, ET AL.,1
Debtors
MAALT, LP,
Plaintiff,
vs.
SEQUITUR PERMIAN, LLC,
Defendant.
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Chapter 11
Case No. 20-42002-ELM-11
Jointly Administered

Adversary No. 20-04064-elm
Removed from Cause No. CV19-003 in
the 51st Judicial District Court, Irion
County, Texas

APPENDIX TO PLAINTIFF’S AMENDED SECOND
MOTION FOR PARTIAL SUMMARY JUDGMENT
Plaintiff, Maalt, LP (“Maalt” or “Plaintiff”), submits this Appendix to its Amended Second
Motion for Partial Summary Judgment filed contemporaneously herewith. This Appendix contains
copies of the exhibits to the motion.
The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Vista Proppants and Logistics, LLC (7817) (“Vista HoldCo”); VPROP Operating, LLC (0269)
(“VPROP”); Lonestar Prospects Management, L.L.C. (8451) (“Lonestar Management”); MAALT Specialized Bulk,
LLC (2001) (“Bulk”); Denetz Logistics, LLC (8177) (“Denetz”); Lonestar Prospects, Ltd. (4483) (“Lonestar Ltd.”);
and MAALT, LP (5198) (“MAALT”). The location of the Debtors’ service address is 4413 Carey Street, Fort Worth,
TX 76119-4219.
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EXHIBIT

PAGE

DOCUMENT

1

Maalt 2nd MPSJ 0004

Excerpts from the Deposition of Braden Merrill

2

Maalt 2nd MPSJ 0033

Excerpts from the Deposition of Mike Van Den Bold

3

Maalt 2nd MPSJ 0038

Excerpts from the Deposition of Stan Meador

4

Maalt 2nd MPSJ 0066

Declaration of Brian Hecht

5

Maalt 2nd MPSJ 0129

Declaration of Matt Morris

6

Maalt 2nd MPSJ 0267

Declaration of Robert C. Wright III

7

Maalt 2nd MPSJ 0272

Terminal Services Agreement (Deposition Ex. 13)

8

Maalt 2nd MPSJ 0310

Letter of Intent dated June 1, 2018 (Deposition Ex. 6)

9

Maalt 2nd MPSJ 0318

Letter dated December 7, 2018 (Deposition Ex. 75 [Same as
Ex. 27])

10

Maalt 2nd MPSJ 0321

Letter of Intent dated February 8, 2019 (Deposition Ex. 32)

11

Maalt 2nd MPSJ 0324

Sequitur Weekly Status Update (Deposition Ex. 76)

12

Maalt 2nd MPSJ 0330

Midstream-assetN-service (master) 2018-11 spreadsheet
(Deposition Ex. 89)
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Respectfully submitted,
By: /s/ James Lanter
James Lanter
State Bar No. 11940700
JAMES LANTER, P.C.
560 N. Walnut Creek
Suite 120
Mansfield, Texas 76063
(817) 453-4800
(817) 453-4801 FAX
jim.lanter@lanter-law.com
Paul O. Wickes
State Bar No. 00788663
WICKES LAW, PLLC
5600 Tennyson Parkway
Suite 205
Plano, Texas 75024
(972) 473-6900
(972) 767-3225 FAX
pwickes@wickeslaw.com
ATTORNEYS FOR PLAINTIFF, MAALT, LP
and THIRD PARTY DEFENDANT VISTA
PROPPANTS AND LOGISTICS, INC.
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served on all counsel of
record through the Court's electronic filing service on November 16, 2020.
/s/ James Lanter
James Lanter
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EXHIBIT 1
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CAUSE NO. 19-003

2
MAALT, LP,

§ IN THE DISTRICT COURT OF

3

§
Plaintiff,

§

4

§
VS.

§ IRION COUNTY, TEXAS

5

§
SEQUITUR PERMIAN, LLC,

6

§
§

Defendant.

§ 51st JUDICIAL DISTRICT

7
8

--------------------------------------------------------

9

ORAL AND VIDEOTAPED DEPOSITION OF

10

BRADEN MERRILL

11

November 19, 2019

12

Volume 1

13

--------------------------------------------------------

14
15

ORAL AND VIDEOTAPED DEPOSITION OF BRADEN MERRILL,

16

produced as a witness at the instance of the Plaintiff

17

and duly sworn, was taken in the above-styled and

18

numbered cause on the 19th day of November, 2019, from

19

9:32 a.m. to 5:25 p.m., before Patricia Palmer, CSR, in

20

and for the State of Texas, reported by machine

21

shorthand, at the offices of Mr. Matthew A. Kornhauser,

22

Hoover Slovacek LLP, 5051 Westheimer Road, Suite 1200,

23

Houston, Texas 77056, pursuant to the Texas Rules of

24

Civil Procedure and the provisions stated on the record

25

herein.
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APPEARANCES

FOR THE PLAINTIFF:
Mr. James Lanter
JAMES LANTER, P.C.
4
560 North Walnut Creek, Suite 120
Mansfield, Texas 76063
5
817.453.4800
Jim.lanter@lanter-law.com
6
7 FOR THE PLAINTIFF:
Mr. Paul O. Wickes
8
WICKES LAW, PLLC
5600 Tennyson Parkway, Suite 205
9
Plano, Texas 75024
972.473.6900
10
Pwickes@wickeslaw.com
11
FOR DEFENDANT: Sequitur Permian, LLC
12
Mr. Matthew A. Kornhauser
Mr. Christopher J. Kronzer
13
HOOVER SLOVACEK, LLP
5051 Westheimer Road, Suite 1200
14
Houston, Texas 77056
713.977.8686
15
Kornhauser@hooverslovacek.com
Kronzer@hooverslovacek.com
16
ALSO PRESENT:
17
Mr. Daniel Alpizar, Videographer
Mr. Christopher Favors, Corporate Representative of
18 Sequitur Permian, LLC
19
20
21
22
23
24
25
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EXHIBITS
NO.
DESCRIPTION
PAGE
Exhibit 34.................................. 87
Handwritten Notes May, 2018
Exhibit 35.................................. 100
E-mails
Exhibit 36.................................. 107
E-mails
Exhibit 37.................................. 116
Spreadsheet (USB Flash Drive)
Exhibit 38.................................. 124
Differential Graph
Exhibit 39.................................. 131
Price Index
Exhibit 40.................................. 131
Term Dial Analysis
Exhibit 41.................................. 138
Handwritten Notes/Dated: 05/15/18
Exhibit 42.................................. 140
E-mails
Exhibit 43.................................. 142
E-mail/Dated: 05/29/18
Exhibit 44.................................. 143
Letter/Dated: 06/01/18
Exhibit 45.................................. 146
Handwritten Notes
Exhibit 46.................................. 154
Handwritten Notes
Exhibit 47.................................. 159
E-mail/Dated: 06/14/18
Exhibit 48.................................. 161
Handwritten Notes
Exhibit 49.................................. 162
E-mail/Dated: 06/21/18
Exhibit 50.................................. 165
Services Agreement
Exhibit 51.................................. 168
E-mails
Exhibit 52.................................. 171
Handwritten Notes
Exhibit 53.................................. 172
Handwritten Notes
Exhibit 54.................................. 173
Handwritten Notes/Dated: 08/06/18
Exhibit 55.................................. 174
Handwritten Notes
Exhibit 56.................................. 175
E-mail/Dated: 08/17/18
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1
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INDEX
PAGE

3

2
Appearances................................... 2

4

3

5

Stipulations.................................. 4

6

4
5 BRADEN MERRILL
6
Examination by Mr. Lanter...................7
7
Examination by Mr. Kornhauser..............244
8
Examination by Mr. Lanter..................248
9 Correction Sheet.............................. 253
Signature Page................................ 254
10
Reporter's Certificate........................ 255
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EXHIBITS
NO.
DESCRIPTION
PAGE
Exhibit 57.................................. 176
E-mail
Exhibit 58.................................. 178
E-mails
Exhibit 59.................................. 179
E-mails
Exhibit 60.................................. 184
E-mails
Exhibit 61.................................. 187
Handwritten Notes/Dated: 10/18/18
Exhibit 62.................................. 188
Handwritten Notes
Exhibit 63.................................. 192
E-mail/Dated: 11/06/18
Exhibit 64.................................. 193
Handwritten Notes/Dated: 11/06/18
Exhibit 65.................................. 197
Handwritten Notes/Dated: 11/06/18
Exhibit 66.................................. 199
E-mail/Dated: 11/12/18
Exhibit 67.................................. 201
E-mail/Dated: 11/28/18
Exhibit 68.................................. 206
Handwritten Notes/Dated: 11/08/18
Exhibit 69.................................. 207
Handwritten Notes/Dated: 11/18/18
Exhibit 70.................................. 209
Price List
Exhibit 71.................................. 211
Handwritten Notes/Dated: 11/29/18
Exhibit 72.................................. 212
Handwritten Notes
Exhibit 73.................................. 215
Memorandum
Exhibit 74.................................. 217
Memorandum
Exhibit 75.................................. 222
Letter/Dated: 12/07/18
Exhibit 76.................................. 227
Memorandum
Exhibit 77.................................. 228
E-mail
Exhibit 78.................................. 232
Handwritten Notes/Dated: 01/15/19
Exhibit 79.................................. 233
Deal Economics and Pricing Overview
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EXHIBITS
NO.
DESCRIPTION
PAGE
Exhibit 80.................................. 238
3
Corporate Update
Exhibit 81.................................. 244
4 First Amended Counterclaim and Original
Third-party Claims
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
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24
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Q. Okay. Now, you were -- you understand why we
are here, don't you?
A. I do.
Q. A deposition in a case brought by Maalt; and is
that a yes?
A. I do, yes. I'm sorry.
Q. Okay. You were the person who signed the
letter declaring force majeure under the terminal
services agreement that your company held at Maalt; is
that right?
A. I'm not sure if it was either me or Mike Van
den Bold, but it would have been one of us.
Q. Okay. You don't remember that -- that you were
the one who signed it?
A. I don't remember that.
MR. LANTER: I am going to hand you what
was previously marked as Exhibit 32 in earlier
depositions.
THE WITNESS: All right.
Q. And that is the February 8th of 2019 letter
that was sent by Sequitur Permian reportedly to
terminate the terminal services agreement, correct?
A. Yes, sir.
Q. And that was signed by you, right?
A. That was signed by me.
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THE VIDEOGRAPHER: Today's date is
November 19th, 2019. This is the video deposition of
Braden Merrill. The time is 9:32. We are on the
record.
The court reporter may now swear in the
witness.
THE REPORTER: Are there any stipulations?
MR. KORNHAUSER: We are -- we are
proceeding by agreement and by notice.
MR. LANTER: And by notice, yeah.
MR. KORNHAUSER: Yeah. We would like to
have the opportunity to read and sign, please.
MR. LANTER: Sure.
BRADEN MERRILL,
having been first duly sworn, testified as follows:
EXAMINATION
BY MR. LANTER:
Q. Good morning.
A. Good morning.
Q. Would you state your name, please.
A. It's Braden Merrill.
Q. Okay. And what is your position with Sequitur
Permian?
A. I am vice president and senior -- I am vice
president and chief financial officer.
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Q. Okay. Would you tell me all of the reasons why
you determined that a force majeure event occurred?
MR. KORNHAUSER: I am going to object to
the form of the question. You can answer.
MR. LANTER: Go ahead.
THE WITNESS: Okay.
A. We -- we invoked the force majeure or we -- we
sent the letter because we were unable to get trains to
the facility, we -- and I guess, it was -- the primary
is the trains to the facility and also we never got our
pollution liability -- or legal liability.
Q. Never got what?
A. The pollution legal liability.
Q. Okay. All right. So make sure I understand
you, the first reason was you were unable to get trains
to the facility and -- is that yes?
A. Yes. And -- and trains out of the facility,
yes.
MR. LANTER: Okay. She can't take down
shakes of the head.
THE WITNESS: No, I get you. I am sorry
about that.
MR. LANTER: It looks -- uh-huh (positive
response) and uh-uh (negative response) look exactly the
same, okay.
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Q. Okay. And how about logistic providers?
A. Well, all of those were logistic providers
slash purchasers.
Q. Okay. Which ones -- I want to separate the
two. Which ones were purchasers, BP, Valero, Shell,
Sunoco?
A. All of them would have purchased our oil.
Q. Okay. So they would have all had purchased and
then they would have provided logistics after the point
of purchase I take it?
A. Yes, that's correct.
Q. All right. Did you ever reach out to any
companies who were just pure logistic providers to pick
your oil up at the Barnhart facility and transport it to
a purchasers location somewhere else?
A. Not that I know of.
Q. Okay. So the only thing you did was reach out
to purchasers?
A. That's my recollection.
Q. Okay. And what was your role in doing so?
A. I -- I facilitated most of the -- or I was the
one who called on most of the companies.
Q. Okay. So you were personally involved in the
day-to-day activities of that?
A. Yes, I was.
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you never had any contact with anybody, right?
A. No, I -- Steve McCarley, I believe -Q. Okay.
A. -- was on site. And I'm not sure which -- what
the name of -- it was either the president or the CEO
came to one of our meetings. I don't remember his name.
I remember he has a deer -- deer breeding facility.
That's what I remember.
Q. Okay. Did you ever go to that deer facility?
A. No, I did not.
Q. Anybody else that you ever talked to with
Maalt?
A. I was introduced to Blake DeNoyer at the
beginning.
Q. Okay. And how do you know Blake DeNoyer?
A. He tried to sell sand to our company.
Q. Okay.
A. And we had contact through that so I received
his information from our operations team.
Q. All right. And that was SIM that was talking
to Vista about purchasing sand, correct?
A. That's correct.
Q. Okay. Do you have any involvement in that at
all?
A. No, I did not.
Page 16
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Q. Was Mr. Wroten working with you on that?
A. Yes, he was.
Q. What was his role?
A. Mr. Wroten works for me. He did a lot of the
day-to-day as well.
Q. Uh-huh (affirmative response).
A. So he and I both would call these companies at
the beginning.
Q. Okay. In your dealings with Maalt, who were
the individuals that you primarily dealt with?
A. Primarily at the beginning it was Jon Ince and
then it switched to Chris Favors pretty quickly, but Jon
Ince stayed in the picture somewhat.
Q. Okay. So just those two individuals?
A. That's correct.
Q. Now, you never had any contact with any officer
of director of Sequitur -- excuse me, of Vista Proppants
and Logistics, Incorporated, did you?
A. I -- honestly I don't know the difference
between Vista and Maalt, so I'm not -- I'm kind of...
Q. Okay. I'm you very specifically, did you have
any contact with anybody who is an officer, director of
Vista Proppants and Logistics, Inc.?
A. I -- I am not sure.
Q. Okay. But other than Jon Ince and Chris Favors
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Q. All right. When all of this first started in
early to mid 2018, you were the one who reached out to
Blake DeNoyer, weren't you?
A. Yes, I was.
Q. Okay. And you made the initial contact with
his company or with Maalt Service entities about running
transloading services, right?
A. I did.
Q. Okay. And after your initial conversation with
Blake DeNoyer -- or was it an e-mail or conversation?
A. I don't remember.
Q. Okay. After that first communication, did you
have anymore discussions or communications with -- with
Mr. DeNoyer?
A. No, I -- after -- after talking with him about
using the facility we -- he set me in touch with Jon
fairly quickly and then Chris fairly quickly after that.
Q. Okay. Now, I want to ask you this up front and
we will talk about it some more potentially. But during
your conversations with Jon Ince and Chris Favors?
A. Uh-huh (positive response), yes.
Q. Did they ever make any promises to you that
they did not keep?
A. I am not sure.
Q. You are not aware of any as you sit here today?

Page 15

Page 17

5 (Pages 14 - 17)
Veritext Legal Solutions
800-336-4000
Maalt 2nd MPSJ 0008

Case 20-04064-elm Doc 48-1 Filed 11/16/20
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Entered 11/16/20 16:01:52

A. I'm -- I'm -- I'm trying to think of any. I
can't think of any off he top of my head right now.
Q. Okay. You can't think of any examples of
anything they promised to do and did not do, correct?
A. Individually?
Q. Individually or together?
A. I can't remember any off the top of my head
right now.
Q. Okay. And if there was such a promise made,
you would know about that, wouldn't you?
A. Most likely unless they made it to someone
else.
Q. Okay. If some -- if something was like was
said to somebody else your other people would have told
you wouldn't they?
A. Most likely, yes.
Q. Yes. Now, the pollution liability policy that
you mentioned earlier.
A. Yes.
Q. That has nothing to do with force majeure, does
it?
MR. KORNHAUSER: Objection form.
A. I do not believe that that -- I am sure if that
has to do with force majeure, I am -- I am not a lawyer.
But I do -- yeah I am not sure.
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Q. Where are you referring to?
A. It says, "It is further agreed that the
obligations of the parties that are effected by such
force majeure, except as provided above, shall be
suspended without liability for breach of this agreement
during the continuation of continuance of force
majeure."
Q. Okay. So nothing in this Article 14 that you
were involved in writing has any mention of failure to
provide an insurance policy is a force majeure event,
does it?
A. Well, it refers to the agreement, the breach of
the agreement, but I mean, nothing specifically calls
out the insurance.
Q. Okay. If you read 14.2.
A. Okay.
Q. It defines what a force majeure event is,
correct?
A. That's correct.
Q. And there is no mention in here anywhere of
failure to write an insurance policy?
MR. KORNHAUSER: Objection form.
A. Not that I -- I saw, no.
Q. Okay. And with respect to the pollution
policy, your company's goal was to get $5 million of
Page 20
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Q. Okay. You were involved in the preparation -the drafting and writing of the terminal services
agreement in this case weren't you?
A. Yes, I was.
MR. LANTER: Okay. Is it 13? Ma'am, I am
just going to mark this. It's a copy, I am going to
mark it as 13 just for him to use right now. Do you
want a copy?
MR. KORNHAUSER: No, I've got it.
MR. LANTER: Okay. Why don't you go ahead
and take a look at that and turn to Article 14.
THE WITNESS: Okay.
Q. All right. Would you look at -- look at that
Article 14 and tell me if insurance appears anywhere in
there as a force majeure event?
MR. KORNHAUSER: Wait a second. What page
are you on?
MR. LANTER: Article 14. It is on 22.
MR. KORNHAUSER: And what's your question?
MR. LANTER: Would you read back the
question.
(Requested portion read back. )
MR. KORNHAUSER: Object to form.
A. The only thing I can see is in 14-1, Breach of
this agreement.
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pollution coverage in place, wasn't it?
A. I believe that's the case, yes.
Q. Okay. Did you go back through the documents
that were submitted through your INS system to determine
whether $5 million worth of pollution coverage was
obtained by Maalt?
A. My -- our lawyer checked on that, so I -- I was
told that it was not in place.
Q. Okay. My -- did you look?
A. I personally did not.
Q. Okay. Tell me what the INS system is?
A. I'm -- honestly, I was not involved in the INS
system.
Q. Okay so you don't know what that is?
A. No.
Q. Okay. Did you ever have any involvement in
reviewing the insurance certificate -- the insurance
certificates that were uploaded through the INS system
by Maalt?
A. No, that would have been our HSC group and our
legal team.
Q. Okay. And was that Russ?
A. Russ, yes.
Q. Okay. Did Russ ever come to you and tell you
that all of the policies that were required under the
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contract were not in place?
A. I don't remember.
Q. Okay. Did you -- did your company ever send
out a notice of default to Maalt claiming that they were
in default because they had not provided the required
insurance certificates?
A. Not that I remember.
Q. And certainly, I haven't seen a default notice
from your company to Maalt anywhere in the documents
produced. If there had been one it would be in those
documents, correct?
A. I believe so.
Q. Okay. With respect to the terminal service
agreement that is Exhibit 13, what was your role in
preparing that document?
A. So our outside legal counsel drafted most of
the document. Most -- most of my role is involved in
the commercial aspect of the contract.
Q. Who is that outside counsel?
A. Vinson and Elkins.
Q. Okay. So they drafted this document?
A. That's my understanding, yes.
Q. Okay. And then once it was drafted it came to
you and what did you do with it?
A. So most of the efforts that we put into it were
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MR. KORNHAUSER: You need to define these
term, Jim. I mean, favorable rail rates. I mean, your
question is vague and ambiguous.
MR. LANTER: No. I can ask him what I want
and you can say objection form. And if there is a
problem he can tell me. I think he understood my
question.
MR. KORNHAUSER: Do you want to go off the
record and have him take a look at it?
MR. LANTER: Sure.
THE VIDEOGRAPHER: The time is 9:55. Off
the record.
(Break taken.)
THE VIDEOGRAPHER: The time is 10:03. We
are back on the record.
Q. Okay Mr. Merrill, we took a break off the
record and gave you time to go through the terminal
services agreement. Now, we are going to go back to my
question. Is there any provision in that contract that
makes it contingent on Sequitur Permian obtaining
favorable rail rates?
MR. KORNHAUSER: We object to form.
A. I didn't read that in the agreement.
Q. Okay. Is there anything in that contract that
makes it contingent on Sequitur Permian obtaining a JV
Page 24
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involved in kind of writing the commercial terms and
making sure that they stuck with what we had agreed to
with Vista.
Q. Okay. This contract was not contingent upon
Sequitur obtaining any type of favorable rail rates, was
it?
MR. KORNHAUSER: Objection form.
A. I am -- I am not sure what -- I'm not sure. I
would have to go back and read the document.
MR. LANTER: Okay. Well, why don't we take
a minute and look through there and tell me -MR. KORNHAUSER: Well, what's -- what's -what's your question specifically?
MR. LANTER: Did you understand my
question?
THE WITNESS: It is my understanding that
the question is that this document doesn't have any word
in it that says that there's -- that we have to secure
reasonable rail rates. Is that -Q. My question to you was, is there any provision
in this contract that makes this contract contingent
upon Sequitur Permian obtaining any type of favorable
rail rates?
MR. KORNHAUSER: Object to form.
A. I -- I --
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partner?
MR. KORNHAUSER: Objection form.
A. Not that I read, no.
Q. So you know what JV partner means, don't you?
A. Joint ventures.
Q. Yes. And in that contract, the terminal
services agreement, Maalt, was not hired by your company
to provide any logistic services other than the
transloading itself, correct?
MR. KORNHAUSER: Objection form. A.
A. I -- I don't remember seeing that in the
contract.
Q. Okay. During this whole course of events you
have never come across anything in this contract
otherwise that obligated Maalt to procure trains or rail
service or rates for your company?
MR. KORNHAUSER: Objection form.
A. I don't remember it in this contract. I
remember never discussing them getting us rates, but
that they offered to help us get -- or help us with the
logistics and understanding the railroads and with
connections to people inside the railroads.
Q. Okay. And they did that on a gratuitous basis,
right?
A. What do you mean by that?
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Q. Just because they were trying to be a good
provider of services to you.
A. I mean, I think they -- I mean, they were
trying -- I think they were trying to do it to get the
rail terminal up and operational so they can start
making money faster.
Q. Okay. So they are trying to help you get
started so you can make money faster, too, correct?
A. Yeah for both -- both of us.
Q. But they didn't have a contractual obligation
to do any of that, did they?
MR. KORNHAUSER: Objection form.
A. I mean, written contract, I don't believe so.
Q. Okay. Now, when we go back a little bit in
time you mentioned that your first contact with Maalt
was through Blake DeNoyer?
A. Yes.
Q. What prompted you to call him?
A. The -- what prompted me to call them was
differentials and the Midland Basin for the price of oil
was -- was becoming a lot higher or so -- more of a
discount to our -- the price that we would receive for a
barrel of a well. And I knew that EOG who was the
company that we bought our assets from, our oil and gas
assets from, owned a rail facility. I had been out
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I - I mean, I sent in the discovery I had, an economics
folder, I had an Excel file that had from May -- I
believe from May through December -Q. Okay.
A. -- of what the differentials were.
Q. All right. Now, the December was look forward,
right?
A. Yes.
Q. And so was that your projections?
A. Yes.
Q. Or was it based on futures?
A. That was based on the CME, so Chicago
Mercantile Exchange futures.
Q. Okay. And what other selling point locations
were you comparing to Midland at the time?
A. LLS, Louisiana Light Sweet.
Q. Okay. So that would be Gulf Coast?
A. That would be Saint James, Louisiana.
Q. Saint James, Louisiana, okay. And that is on
the Gulf Coast, right?
A. It is on the Gulf Coast.
Q. All right. Were you looking at the spread
between Midland and any other selling points, such as
Houston, Beaumont, Port Arthur?
A. We -- we looked at -- we looked at Houston, but
Page 28
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there when they still owned it. They -- I knew that it
was set up initially for -- for oil service. And so I
-- I asked kind of what was the status of that facility.
And so I was told by somebody in the organization, I
don't remember who at this point, that it was now owned
by Vista Maalt.
Q. Okay. And that prompted you to call Blake
then?
A. After I got his contact information from our
operations team.
Q. Okay. What was the differential between what
you were receiving for your oil at Midland and the other
place that you were looking at?
A. It -- it depended on the month, but it got as
high as $20 a month.
Q. Okay. And?
MR. KORNHAUSER: $20 a barrel.
A. $20 a barrel, yes.
Q. Do you remember what time frame this was when
was you first reached out to Blake DeNoyer?
A. I believe it was early May.
Q. Okay. So in the May time frame what was the
difference between the Midland price for oil in the
other locations you were looking at?
A. I -- I can't remember exactly what it was, but
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Houston was becoming a -- kind of a narrower spread, so
we focused on Louisiana Light Sweet.
Q. Okay. And where did you go to determine what
the Saint James prices were at the time, was that CME as
well?
A. Yes.
Q. And when you go to CME, tell me as if you are
-- you are telling your mom or your aunt, somebody who
is not in the oil industry what you would go on their
website and what data you would pull up and look at?
A. Okay. So the CME has the settlements, so the
market closing price, the last price that a contract
settled on its website from the day before. And so
those are the -- the values that I would pull up. So
there is two differentials that I would pull up every
night. One would be the difference between Midland and
WTI and the other one would be the differential between
WTI and LLS, because WTI is the standard cost of a
barrel in Cushing, Oklahoma with a grade of west -- what
is called a west Texas grade barrel. There may be
something a little bit more scientific than that, but
that's just kind of how it is vernacular of the
industry.
Q. Yeah.
A. And so I would take what was in essence the
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difference between the Midland to WTI differential or
what was the differential and then I would -- which was
a negative number. And I would then have the LLS
differential, which was a positive number, which is the
-- the benefit between getting it from Cushing to -- to
an LLS market. So let's say, for -- for -- for example,
that there was a $5 differential between WTI and LLS and
then there was a negative $10 differential between WTI
and Midland then I would take LLS, which was $5 and I
would subtract out the $10 -- the negative $10, which
would then give me a $15 benefit between the two.
Q. And then from that I guess you would reduce out
your transportation cost?
A. That's correct.
Q. And then the difference is what you guys call
the arbitrage?
A. Yes.
Q. Okay. Now, when you first contacted Mr.
DeNoyer in May, I'm not going to hold you to an exact
number right now, but it would be on your spreadsheet,
right?
A. Yes, it will.
Q. The spread difference will be on there?
A. It will.
Q. Okay. What is your recollection of what that
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Q. Would that be in your spreadsheet?
A. It would be in my spreadsheet.
Q. Okay.
A. Well, actually it is not in my spreadsheet. So
you would then have to deduct out the -- the -- the cost
of seeking the build-out.
MR. LANTER: Okay. I am going to pull that
spreadsheet out in a little bit.
THE WITNESS; okay.
MR. LANTER: And then we'll talk about it.
It was too big to print.
THE WITNESS: I completely understand. It
is a lot of data.
MR. LANTER: But I will get the computer
out and you can walk me through it -THE WITNESS: That'd be great.
MR. LANTER: -- in a little bit, okay?
THE WITNESS: Yeah.
Q. So then in May you are looking at, you know,
hey, we've got this potential $10 million -A. Uh-huh (positive response).
Q. -- you know, bonanza.
A. Yep.
Q. You know, minus out build-out cost on a
terminal.
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was in the ballpark?
A. My recollection at that time -- so the hard
part is it changed month by month. But at that point I
would say it was probably around a $15 differential.
Q. Okay. And did that make moving crude by rail
to Saint James attractive?
A. It did.
Q. Okay. And how attractive?
A. At that point it was -- it would have been a
very lucrative venture. It was -- I think our initial
forecast, it is in that spreadsheet. I -- I can't
remember exactly how much the benefit to us would have
been. But it would have been probably in the
$10 million range.
Q. Okay. Over what period of time?
A. Over the period from September to -- September
of 2018 through December of 2019.
Q. Okay. And that would be extra profit over and
above what you would typically expect on your oil sales?
A. Yes.
Q. Okay. And was that $10 million then also after
taking into consideration your -- your build-out cost on
a transloading facility?
A. I am not sure if that would be after that or
not. I -- I can't remember.
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A. That's right.
Q. And so you contacted Mr. DeNoyer. Before that
had you talked to any of your customers or your
potential JV partners about doing this?
A. I -- I don't remember.
Q. Okay. When did you first start talking to
Shell about it?
A. It -- it would have been in May.
Q. Okay. And who were your discussions with at
Shell?
A. Ben Thompson.
Q. What were you talking to him about?
A. About the possibility of them being -- or -- or
entering into a joint venture with us whereby they would
pick up the -- or they would send trains to the Barnhart
facility, Vista would load them. We would -- or we
would provide the oil and Shell would take them to Saint
James to market.
Q. Okay. When -- when you are talking to him, was
Shell already a customer for your oil?
A. No.
Q. So this was a new?
A. This was a new relationship.
Q. New relationship, okay. And how long did you
continue to have those discussions with him?
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which is in front of you as Exhibit 13.
A. Yes.
Q. That's dated effective August 6th, 2018, right?
A. That's correct.
Q. So by that time were your talks with Shell
still alive?
A. They were still alive. We told them we would
give them one week.
Q. Okay. And so you went ahead and signed this
agreement without having a JV partner, right?
A. We were assured by Jupiter that they -- they
would take Shell's shoes if -- if they wanted to step
out.
Q. Okay. You -- you had -- your company had never
done any business with Maalt, had it?
A. I don't know. I don't believe so, but I don't
know.
Q. You hadn't?
A. I had not, no.
Q. Never been involved?
A. No, I had not.
Q. Okay. When -- when you were told or it was
suggested to you that you call Maalt about the transload
facility?
A. Uh-huh (positive response).
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them on potential sand purchases?
A. I don't remember that.
Q. Okay. So as you sit here today, you don't
recall doing any research or due diligence into Maalt
and its affiliated companies before you went down this
road to doing a terminal service agreement?
A. Well, not -- not at the beginning. I mean, I
thought the question was about when I contacted Blake.
Q. Okay. Fair enough. It was. So my question to
that then you didn't do any due diligence or research
into the company at that point?
A. Oh, I did research.
Q. That you recall?
A. I did. I did follow. I didn't do research on
the company at that point.
Q. Okay. And what research did you do?
A. I tried to figure out who their main purchasers
were.
Q. Uh-huh (positive response).
A. Because my understanding -- my understanding
was the EOG was one of their main purchaser and we had a
lot of faith in EOG and trust Maalt. So we put a lot of
stock in the fact that they had -- they trusted Vista as
a -- Vista Maalt is a large cluster, is one of their
little main service providers in the area that they must
Page 40
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Q. What research did you do into the company?
A. Honestly, I don't remember.
Q. Okay. Did you look at the website?
A. I -- I'm -- I -- I'm sure I did. I -- I don't
remember.
Q. What would have been -- what would be your
normal practice back then?
A. My normal practice would have been to ask the
operations team their understanding of Maalt's and what
their representation is. And that was -- I mean, when
we initially contacted Maalt the first time, we didn't
know if they were going to want to sell it to us or what
the structure of the agreement would have been. So I
mean, there was -- the initial lob in or the initial
call in or e-mail would have been just kind of a
discovery.
Q. Uh-huh (positive response). When you called
Blake?
A. Yes.
Q. Okay.
A. Or e-mailed them. I'm not sure which one.
Q. All right. Did you talk to any of the people
over at SEM Operating; is that the right name?
A. It's one of our names, yes.
Q. Okay. About their experiences, working with
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be standup guys and follow through on what they said.
Q. How did you learn that information?
A. I learned that information, I think initially
in talking with one of the Vista Maalt folks and I kind
of researched it afterwards.
Q. And what research did you do afterwards?
A. I Go ogle searched.
Q. Okay. Did you talk to anybody at the EOG?
A. I don't believe that I did. Some of our
operations team might have.
Q. Okay. Who would those people be?
A. That would have been Steve McVay our head of
procurement and Blake Cantley our vice president of
completion and production, I believe.
Q. Okay. Did you obtain any information from them
about their research or their due diligence into Maalt
or the Vista entities?
A. I had -- I heard positive things about -- about
Vista Maalt.
Q. Okay. And so that whatever you learned gave
you enough confidence that you could move forward with
negotiating and talking about this type of deal?
A. It did.
Q. When you did it you wanted exclusivity on this
facility, didn't you?
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A. Yes, we did.
Q. Why was that?
A. Because if we were putting money in the
facility, we wanted to make sure that that money was
going to be able to be used. We felt like we were
operating in a collaborative effort and so it was a team
kind of thing. And so if we were going to move forward
and trust in them to -- to have -- or to work with us,
then they would trust in us that we are doing what we
said we would do.
Q. Okay. How important was the exclusivity to
you?
A. It was fairly important because it was -- we
wanted to make sure our money was secure.
Q. Okay. Important enough to you to insist that
those provisions be in the terminal services agreement,
right?
A. The -- I -- I don't remember that being in the
terminal services agreement.
Q. Okay.
A. Is there exclusivity in the terminal services
agreement?
Q. Well, we will come back and we will look at
that. Yeah look at 2.3.
A. Okay.
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they wanted to step out of Shell's shoes.
Q. Okay. How did you come into contact with
Jupiter?
A. Through Maalt.
Q. And how did -- how did that happen?
A. I don't remember if it was either Chris or Jon
who was the original person that told us about -- about
Jupiter Maalt.
Q. Was it an introduction type thing?
A. It was.
Q. And how did that introduction take place?
A. Via phone -- phone call from -- from Vista
Maalt and then an e-mail, I believe, from -- from Vista
Maalt to Jupiter and myself introducing us.
Q. Okay. And did the phone call and e-mail result
in any kind of meeting or, you know, lunch or dinner or
anything, like that?
A. It did.
Q. And what -- what did it lead to?
A. We had a meeting.
Q. And where did you have the meeting?
A. At our offices, Sequitur's office.
Q. And who -- who attended that meeting?
A. I can't -- I can't tell you to be sure. I know
that there is Travis Morris, myself and I believe -Page 44
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Q. Does that provide for exclusivity for your
company?
A. Yes, I thought you were referring to it in a
different manner. I'm sorry. Yes, that does.
Q. Okay.
A. Okay.
Q. All right. So this exclusivity was important
to you, you didn't want them bringing other business
into the facility, correct?
A. Absolutely.
Q. Whether that was oil, sand or anything else,
you wanted to have the complete right to control the
tracks and what took place out there?
A. Yes.
Q. Okay. And you also insisted upon having thing
right of first refusal to purchase the facility if
somebody else came along and wanted to buy it, right?
A. We asked for it, yes.
Q. And you got that in your contract, didn't you?
A. We did.
Q. Okay. Now, when you signed this contract you
didn't have anybody lined up to provide your logistic
services, right?
A. When we signed the contract? Well, we had an
oral agreement from Jupiter that they wouldn't, if -- if
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this is not for sure, but I believe Blake Cantley was
there on our side and I believe they had a second person
on their side as well. It may have been Albert, but I
am not sure.
Q. Okay. So had the exchange of either e-mail or
phone call that you mentioned.
A. Yes.
Q. And then did you go to lunch or did you go to
dinner at some place after that e-mail or?
A. No.
Q. So just the exchange of e-mails?
A. Yes.
Q. And then there was a meeting at your office?
A. Yes.
Q. And you told us who was there, Vista was not
there, Maalt was not there?
A. Vista was not there.
Q. Okay. So I take it from that point on all of
your conversations with Jupiter were directly between
your company, Sequitur Permian and Jupiter, right?
A. I can't remember. I -- I don't know.
Q. Okay. But you were -- you would agree me
wouldn't you that at that time the decision whether or
not to do business with Jupiter was solely within your
control?
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why it was whatever it was. I don't remember exactly
what it was and the financials that brought that
question up. But that was kind of what spurred the
thought was that hey, you know, EOG when they did this
crisis -- or when entered -- when they had this issue
several years ago this is how they handled it and that
facility is still there, so I wonder if we could do the
same thing.
Q. Okay. So basically EOG had been shipping it
out to take advantage of the arbitrage?
A. That's right.
Q. Did you have any conversations with anybody at
EOG about that?
A. Yes, when we were doing our financial due
diligence.
Q. Yeah. And who was that person?
A. I honestly -- I don't remember.
Q. Okay. When you -- when you got to 2018, did
you recognize -- just recognize the difference in the
markets and decide to do what EOG had previously done or
did somebody come to you and say hey, you know, the
market spread is pretty favorable right now, you need to
be looking at this?
MR. KORNHAUSER: Objection form.
A. I -- I -- I -- I honestly -- I am not positive,
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they don't want to be shipping crude out of that
facility unless -- or out of that facility except for
the KCS. But they couldn't get us to our downstream
markets.
Q. Okay. Well, you had those conversations
earlier in the year as well hadn't you?
A. Yes.
Q. So what was the precipitating event that
occurred in late November, early December of 2018 that
led you to send out the letter claiming force majeure?
A. We wanted to know or we felt that the -- the
facility was going to be through construction fairly
soon or it was nearing the end of construction and felt
like it was only fair to notify Vista Maalt at that time
that hey, we are trying. I mean, Chris and I had
several conversations about our unavailability to -- or
our inability to find trains and he had tried vetting at
least one, if not more, on our behalf.
Q. Okay. So you get to December facilities
nearing or at completion, right?
A. Yes, nearing. I -- I -- I don't remember
exactly when it was, but it was nearing completion.
Q. And so then you decided to declare force
majeure?
A. Yes.
Page 68
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but I'm pretty sure it was just a hey, EOG did this, why
can't with do it sort of feeling. It wasn't somebody
coming to us. It was an internally -Q. Okay.
A. -- thrown idea.
Q. Who would have been in the internal discussions
about that?
A. It would have been myself, Mike Van den Bold,
Scott Josey, who is the CEO, and other folks on the
operation team. So Steve McVay and Blake Cantley.
Q. Okay.
A. And Tony Wroten.
Q. Tony Wroten?
A. Yes. Sorry.
Q. When you got to December of 2018.
A. Uh-huh (positive response).
Q. What happened that caused you to decide to send
a letter to Maalt saying that there was a force majeure
event?
A. We were trying to get rail. And I mean, we
tried every avenue we knew as a kind of the teams had
kind of these robust logistics teams, these rail teams
because we figured those were the ones who could it get
it done. And basically everybody told us that, you
know, the railroads really aren't open for business and
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Q. Because you knew if you didn't you were going
to start paying the monthly minimums, right?
A. That -- that was part of it, yes.
Q. Was that most all of it?
A. I mean, we thought -MR. KORNHAUSER: Objection form.
A. We thought that it was partly. I mean, we -we -- we felt like it was -- I mean, we felt like Vista
would probably count on the revenue, we wanted them to
be aware that this was not -- that -- that we were
having these issues.
Q. Right. And you knew you were going to have to
go online with the minimum monthlies and so you sent the
force majeure letter, right?
A. We -- we thought that that was a possibility.
Q. But you knew it was a possibility, not just a
thought didn't you?
A. Yes.
Q. Okay.
MR. KORNHAUSER: Can we take a break when
you get a chance.
MR. LANTER: Sure.
MR. KORNHAUSER: Thanks.
MR. LANTER: Let's go now.
MR. KORNHAUSER: Okay. Thanks.
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1
2
3
(Break taken.)
THE VIDEOGRAPHER: The time is 11:07. Back 4
5
on the record.
6
Q. Mr. Merrill, before we broke you made a
7
statement to the effect of the UP and BNSF was the one
8
that transported the crude out of the Barnhart area?
9
A. Uh-huh (positive response).
10
Q. And KCS was willing to do so, but couldn't get
11
to your downstream markets. Do you recall saying that?
12
A. I do.
13
Q. What were your downstream markets at that time?
14
A. Well, that was LLS. So that was -- so that's
15
Louisiana, it's a Nustar facility.
16
Q. Is that the only one?
17
A. There are multiple markets in -- in Louisiana,
18
so I don't know all their names offhand. I don't
19
remember them.
20
Q. Sure. But Nustar was the one you primarily
21
relied upon?
22
A. It was the one that Jupiter had -- had tankage
23
at.
24
Q. Oh, okay. During this time did you look into
25
other downstream markets for the receipt of your oil?
THE VIDEOGRAPHER: 10:52. We are off the

record.

Q. Anybody with your company?
A. No.
Q. What rates have you heard about from KCS?
A. I heard about rates through Murex.
Q. Uh-huh (positive response). So Murex could get
KCS transportation services?
A. That was what they were putting. I am not
positive that they could get transportation services,
but...
Q. Okay. What were they telling you about the
transportation services they could get?
A. They said that the transportation -- they could
get KCS service, but not to a location that had open -or the ability to take our rail -- railcars.
Q. Now Murex, is it a purchaser of oil itself?
A. Yes.
Q. Okay. All of these companies that -- that you
are talking about are all companies that would be
purchasers of your oil, right?
A. That's correct.
Q. So with respect to each of them then, would
they be buying the oil at the wellhead and then
transporting it via their rail logistics to whatever end
points they wanted to do?
A. Yes.
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A. We -- we talked with other companies about it
and they said that there wasn't -- that most of the
downstream markets had -- were pretty full in terms of
ability to take new railcars.
Q. Who did you talk to?
A. So we talked with Sunoco about that directly,
with Arm Energy about that, Murex. That's what I
remember.
Q. Anybody else? Nobody else?
A. That's -- that's who I remember. I don't -- I
may have talked with -- I am sure I talked with Shell
about it at some point, but...
Q. Okay. And that was all about markets in
Louisiana?
A. Uh-huh (positive response).
Q. Yes?
A. Yes, I am sorry.
Q. Okay. So there were -- there were markets that
KCS could get your oil to from Barnhart, right?
A. I don't know. I am -- I am not positive on
that.
Q. Okay. Did you ever obtain rates from KCS?
A. I personally did not. I -- I -Q. Anybody with your company?
A. What's that?
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Q. Okay. Now, you never talked to any companies
that were solely logistics companies, did you?
A. I -- I am not sure which companies those would
be.
Q. Okay. When you say you are not sure what
companies those would be, you are not sure you if talked
to any or you are not sure where you had looked for them
or if there are such companies? What do you mean by
that?
A. I -- I know that there are individual
contractors that -Q. Uh-huh (positive response).
A. -- that will provide logistics.
Q. Uh-huh (positive response).
A. Or will offer the logistic services. I
believed we talked with one at the beginning, but
decided to instead go with the route of using a company
that actually already had railcars because we knew they
were in short supply.
Q. Okay. Who did you talk to at the beginning
that was a logistics provider?
A. I -- I don't remember.
Q. Did anybody -- did you or anybody in your
company make any effort to find railcars?
A. We did at the beginning, but not -- not at the
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you specific consultation services?
A. I don't believe we had a specific agreement.
Q. And your contract that you had with them, the
terminal services agreement, didn't put any obligation
on Maalt to procure railcars for you, did it?
MR. KORNHAUSER: Objection form.
A. No.
Q. And under your contract, the terminal services
agreement, Maalt was not responsible for getting
railcars to the Barnhart facility was it?
MR. KORNHAUSER: Objection form.
A. I don't believe so.
Q. Okay. And it was not responsible for finding
Sequitur a joint venture partner or other customer for
its rail that could provide rail transportation
services?
MR. KORNHAUSER: Objection -- objection
form.
A. Responsible, it wasn't responsible in the TSA.
MR. LANTER: That was my question.
MR. KORNHAUSER: Objection, form.
Q. Okay. Now, when you were talking to Murex
about moving oil to Louisiana through the KCS, were they
giving you any kind of idea of transportation costs?
A. I believe so.
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Q. Fair question. If you -- if you move the oil
via rail through Murex at their transportation cost, was
it going to be a positive gain or a net loss for you?
MR. KORNHAUSER: Objection form.
A. Assuming that we had a downstream market?
Q. Yes.
A. It would have been a positive gain.
Q. Okay. Who at Murex did you talk to?
A. I believe the gentleman's name is Rob Wright.
Q. And where is he located?
A. I believe he is in the Dallas Fort Worth
Metroplex.
Q. All right. Have you had any conversations with
him since then?
A. Since November of 2018?
Q. Yes.
A. I do not believe so.
Q. Okay. Why did the conversations end in
November of '18?
A. Because he said that we were going to have to
-- well, he said that -- where the KCS could us -- or
the KCS couldn't get us to a place that -- or a location
that had offloading availability.
Q. Is there any other reason?
A. I -- I don't remember one. That's...
Page 80

Page 78

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. And what did they tell you the transportation
1
costs would be?
2
A. I don't remember. But I believe it was just a
3
little bit -- it was a little bit more expensive than
4
Jupiter. That's what I remember.
5
Q. And when you say "it was a little bit more
6
expensive," what was Jupiter quoting you?
7
A. I believe it was -- it is -- it is in that
8
Excel spreadsheet. I can show it to you in a second, if 9
that works.
10
Q. Sure. So when were you having these
11
conversations with Murex?
12
A. November.
13
Q. Okay.
14
A. 2018.
15
Q. And they quoted -- they quoted you
16
transportation cost?
17
A. I believe that was in an e-mail.
18
Q. And were those transportation cost going to be 19
beneficial to you or not?
20
MR. KORNHAUSER: Objection, form.
21
A. How do you -- how do you mean?
22
Q. Pardon me?
23
A. I'm sorry. What do you mean being beneficial 24
to me?
25

Page 17 of 333

Q. Okay. Did you ever do anything yourself or did
anybody within your company ever do anything to contact
the markets on the Louisiana Gulf Coast to see if that
was or not the case?
A. We -- I mean, we talked with the -- those
companies we spoke with who owned most of those
facilities down there. So Sunoco, for instance, owns a
lot of facilities in that area and others and so we
spoke with them.
Q. Okay. Who was we?
A. So it would be me and Tony. But probably the
majority would be myself.
Q. Do you have notes of those conversations?
A. I don't remember having notes. I -- I don't
know if I have notes of those conversations.
Q. Are you a note taker?
A. Sometimes. But often times I will -- I will
write something at the top of the page to take notes and
then I don't end up taking it.
Q. Okay. We saw -- we have a bunch of notes that
your lawyers have produced to us and some of have
doodling on them. Are those yours by any chance?
A. Yes.
Q. All right. So you are the doodler?
A. I am the doodler.
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Q. Okay. That will help us as we go through the

2 notes later and talk about those.
3

All right. So we talked about Murex a

4 little bit. I am going to run through a list of
5 different companies. And I want to ask you if you ever
6 contact any of these companies to determine whether or
7 not you could get railcars from them.
8

A. Okay.

9

Q. First one, BTG Rail?

10

A. I don't remember contacting them.

11

Q. Greenbriar?

12

A. I don't remember contacting.

13

Q. CIA Rail?

14

A. I don't remember contacting them.

15

Q. Chicago Freight Car?

16

A. I don't remember contacting them.

17

Q. MUL Railcars?

18

A. I don't remember contacting them.

19

MR. KORNHAUSER: Slow down, slow down, slow

20 down. I'm trying to take notes here. What was after
21 Chicago Freight?
22

MR. LANTER: MUL Railcars.

23

Q. SMBC Rail Services?

24

A. I don't remember.

25

Q. Fright Car America?
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Q. Did -- did you or anybody at your company do
anything to try and find that out?
A. I don't remember.
MR. KORNHAUSER: Objection form.
Q. Was your sole focus just merely looking for a
purchaser of your oil who could then provide their own
transportation services?
A. That was our primary focus.
Q. Okay. Was that -- did you look at any other
avenues?
A. I don't remember.
Q. -- for moving?
A. I don't remember.
Q. Okay. So by don't remember, I take it that if
you had looked at other avenues of moving oil by rail
out of Barnhart, you would probably remember that,
wouldn't you?
MR. KORNHAUSER: Objection form.
A. I am -- I am not sure.
Q. In each of those cases where you were talking
to purchasers, potential purchasers, Sunoco was always
your intent to split the arbitrage with that buyer?
A. We actually always let them come up with the
first offer of what they suggested. We -- we threw out
an arbitrage methodology to begin with. But that was
Page 84
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A. I don't remember.
Q. Trinity Railcars?
A. I don't remember.
Q. The Anderson's?
A. I don't remember.
Q. Herzog Railroad Services?
A. I don't remember.
Q. CIT Railcar Leasing?
A. I don't remember.
Q. Railcar Leasing and Logistics?
A. I don't remember.
Q. TCIX Rail?
A. I don't remember.
Q. Okay. Was there anybody that you did call or
contact to see about obtaining railcars directly?
MR. KORNHAUSER: Objection form.
A. The only that I recall is Jonas Struthers.
Q. Okay. Other than him, no other discussions
with anybody?
A. (Head nod left to right.)
Q. Did anybody ever tell you that in mid-2018
there would be new railcars capable of carrying crude
oil coming on the market in Q3 Q4 of '18 that you could
purchase?
A. I don't remember.
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our initial starting point. But we entertained
different offers -- we would have entertained different
offers.
Q. Were any offers made to you other than Jupiter?
A. Initially, Shell and BP made offers contingent
upon then being able to get rail.
Q. Okay. Any others?
A. Not anything -- nothing firm.
Q. How about unfirm?
A. I mean, the only thing that could be Murex gave
us kind of what the freight rates were, but they
couldn't get us to anywhere.
Q. Okay. Anything else that had and informal
proposal offer, something to toss out?
MR. KORNHAUSER: Objection form.
A. No. We spoke with BioUrja about it, but they
-- they had no use for a facility.
Q. Okay. They had one just right down the road
didn't they?
A. Yes.
Q. Did you talk to them about how much rail -- or
how much crude they were moving out by rail in 2018,
'19?
A. I did in December of 2018.
Q. Uh-huh (positive response).
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Q. Okay. So BP was willing to do a deal with you,
but you just liked the numbers that Shell was throwing
out better?
A. Yes.
Q. Now, you said you recalled a conversation of
the proposal that you got, was it ever reduced to any
type of writing, like an e-mail or a term sheet,
anything of that nature?
A. I don't remember.
Q. Okay. Was BP ready to go forward with the deal
if you accepted their terms?
A. The deal was never -- it was always contingent
on funding rail -- railcars.
Q. Yeah.
A. But they would have been -- we never had a deal
with Shell either really in -- in contract.
Q. So the deal with BP was contingent on them
finding railcars?
A. Yes.
Q. Was it contingent on anything else?
A. And rail service.
Q. Okay. Did they ever tell you they were not
able to obtain cars or rail service?
A. They were not able to maintain rail service.
Q. Okay. Throughout this whole thing, all of your

1
Q. And who did you talk to at the BN?
2
A. I don't remember.
3
Q. And when did you have that conversation?
4
A. I don't remember.
5
Q. And what did they tell you?
6
A. Honestly, I don't remember.
7
Q. Who else was on that phone call?
8
A. Tony Wroten.
9
Q. Okay anybody else?
10
A. Just us two.
11
Q. Okay. Did you ever have any conversations with
12 the KCS?
13
A. No.
14
Q. Never talked to Josh Monroe?
15
A. Not that I remember.
16
Q. Okay. Do you know who he is?
17
A. I don't remember if I did at one point.
18
Q. Okay. Did you ever talk to anyone at the Fort
19 Worth and Western Railroad?
20
A. I -- I don't remember.
21
Q. Okay. Did you ever talk to anybody at the
22 Texas Pacifico Railroad?
23
A. Yes.
24
Q. Who did you talk to at Texas Pacifico?
25
A. So I talked with Stan Meador and Jorge, I can't
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conversations have been with potential off-takers or
purchasers of your oil, right?
A. Yes.
Q. And do I understand correctly that -- that you
were relying on those potential purchasers or off-takers
telling you that they could not get rail service as your
basis for the force majeure in this case?
MR. KORNHAUSER: Objection, form.
A. That was most of what we relied upon.
Q. Okay what else?
A. We relied -- we relied on what we heard from
Maalt Vista about not being able -- or about the
railroads not being interested in service. And we also
relied on kind of what we heard from kind of the
industry in terms of people -Q. Okay.
A. -- not being able to get their companies.
Q. So you don't have any -- let me back up.
Did you ever have a discussion directly
with the UP about what it would take for them to ride
you rail service?
A. I don't remember having that conversation.
Q. Okay. Did you ever have a conversation with
the BN about that?
A. Yes.
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remember what his last name is.
Q. Anybody else?
A. I believe there was another gentleman who came
to our on-site visit, but I can't remember his name.
Q. Okay. What discussions did you have with Mr.
Meador?
A. He was very generous in offering up training
services for us on transloading, and also discussed kind
of the tenor of the railroads and what he was hearing?
Q. Uh-huh (positive response). Okay. And what
the did he tell you about that?
A. He said that the class ones typically negotiate
and then he is kind of -- the TXPF is the -- the -- I
can't think of the name. But lesser tiered railroad.
Q. Short line?
A. Short line. There you go. Is kind of at the
mercy of the class ones in many ways. And so he was
waiting on confirmation from the class ones regarding
our rail service.
Q. All right. Anything else you can recall ever
discussing with him?
A. I know he was frustrated with the lack of
communication with Travis Morris.
Q. Uh-huh (positive response). Okay. Anything
else that you can remember discussing with him?
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A. I mean, I -- I -- no, that was it.
1
Q. All right. Mr. Meador never told you that you 2
would not be able to obtain rail service, did he?
3
A. I am not sure. I don't remember if he did or
4
not.
5
Q. Okay. So you just don't recall him saying that 6
at all, do you?
7
A. I don't recall that.
8
Q. Okay. Do you remember Jorge ever telling you 9
that you would not be able to obtain rail service for 10
your products?
11
A. I don't recall that.
12
Q. Did you ever retain rates from any railroad?
13
A. Sequitur or SEM?
14
Q. Yes.
15
A. No.
16
Q. So going back to BP, that just kind of fell by 17
the wayside because you liked the Shell rates better or 18
Shell pricing better?
19
A. For awhile it did.
20
Q. Okay. Did it ever get resurrected?
21
A. We called back later in the summer when Shell 22
was having difficulty getting rates.
23
Q. You called BP?
24
A. I did.
25

Q. Would Mr. Wroten or Mr. Van den Bold have any
communications with BP in writing or anybody else in the
company?
A. I do not know. Tony may, Tony Wroten may.
Q. Okay. Tell me who Enmark is?
A. Enmark is a third-party company that we use
that helps us in bidding out our oil and also managing
kind of regulatory and state reporting requirements.
Q. Okay. Did you talk to them about rail
transportation for your products?
A. Yes.
Q. And how did those conversations go?
A. We talked with them about they tried to talk
with Valero, I believe and they tried -- they asked
around to others apparently. I can't remember who they
were, but didn't receive any positive interest.
Q. Do you know of any -- were they just contacting
purchasers, crude purchasers?
A. I don't remember.
MR. LANTER: I would like to talk to you
about Exhibit 35.
(Exhibit 35 marked.)
THE WITNESS: Okay.
Q. This appears to be a chain of e-mails between
you and Spencer Falls.
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Q. Okay. And how did those conversations go?
A. They said they were also having -- would have
difficulty getting rates.
Q. And did they tell you what class one railroad
they were having difficulty getting rates from?
A. I don't remember.
Q. Did Shell ever tell you which class ones they
were having difficulty getting rates from?
A. I'm -- I'm -- I know UP and I believe with the
BNSF, but I am not sure beyond that.
Q. Okay. In both of those cases is that all they
told you is they were having difficulty getting rates?
A. Yeah they said that the railroads weren't
interested in taking crude oil.
Q. Okay. But they never told you they could not
get crude transported by rail cars did they?
MR. KORNHAUSER: Objection form.
A. They said they couldn't get rail cars there.
Q. Okay. Did anybody ever tell you the railroad
was refusing to transport crude by rail out of the
Barnhart area?
A. No.
Q. Okay. Did you have any e-mail communications
with BP?
A. I believe I had a couple.
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A. Okay.
Q. And he is with Enmark, right?
A. That's correct.
Q. Okay. Going to the last page of that document.
It looks like you sent him an e-mail on May 4th.
A. Uh-huh (positive response).
Q. And it says you just got off the phone with the
rail depot owner; is that Maalt?
A. What's that?
Q. We're at the last page.
A. Yep.
Q. Yeah.
A. I was just checking the date.
Q. Sure. It says you say just got off the -you're writing this one?
A. Uh-huh (positive response).
Q. And you say: Just got off the phone with the
rail depot owner," was that Maalt?
A. Yes.
Q. Okay. And then you tell Mr. Falls information
you need, such as volume and things of that nature to
see if you could talk to Maalt about doing a deal with
them, right?
A. Wait, say that again. I'm sorry.
Q. You are telling him that you need to go back to
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Maalt with volume and frequency and things of that
nature to see if you could do some sort of deal with
their facility; is that right?
A. I am sorry. I am reading. I -- I believe this
is just an informative e-mail at this point.
Q. Uh-huh (positive response). And then we go to
the page before, three days later on May 7th. You said
you wanted to follow-up on this, have you had a chance
work through our netback using the Plains or Medallion
pipelines. What were you talking about there? What
were you looking for?
A. Honestly, I am not sure.
Q. What would -- what would the term "netback"
mean?
A. It would mean price for oil, net of expense
getting it there.
Q. Okay. And then it looks like Mr. McFall -- Mr.
Falls responded to you that same day later and then you
had another e-mail back to him at 5:18 p.m., which is on
Page 2 of this exhibit. And it looks like you say,
"Thank you for the update. We do not have final
proposal from Medallion or terms from Plains. Do you
think that any deal we would be able to get through
would be at Mid-Cush, if so, I am going to start working
the train angle in tandem. But if Enterprise Midland
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summer of 2018, were you able to get a rate?
A. I don't believe from -- I don't remember, but I
mean, I don't -- I don't remember.
Q. Uh-huh (positive response). Because from what
I understand about the market at that time, the
pipelines were backed up and over capacity; is that
right?
MR. KORNHAUSER: Objection form.
A. No, the long hauls were.
Q. Uh-huh (positive response). Okay. Are these
short haul pipelines that you are talking about in this
e-mail?
A. These are enter-basing pipelines.
Q. Okay. But they have to go to a long haul
pipeline, right?
A. Yes.
Q. And those pipelines are backed up. So if there
is no place for oil to go you couldn't simply put it in
there could you?
MR. KORNHAUSER: Objection form.
A. If there was no place for it to go, then no.
Q. And then Tony sends an e-mail on May 9th and in
the last paragraph of his e-mail on Page 2, it says, "Do
you have any suggestions for a third-party that could
manage the logistics for us? And then secondly, where
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delivery point could offer better terms, I would rather
not do the train deal."
What were you trying to do at this point in
time? Tell us what that means.
A. This was -- I was trying to figure out if there
was other avenues to get our oil to the Gulf Coast
besides and get better pricing.
Q. Okay. And when you say "from a proposal from
Medallion or terms from Plains," what were you looking
-- what were talking about on that?
A. So Medallion and Plains both have enter-basing
pipelines.
Q. Uh-huh (positive response).
A. So there are pipelines that connect to other
long haul pipelines.
Q. So you were trying to get a rate -A. Yes.
Q. -- to put your oil into those pipelines?
A. Yes.
Q. Did you ever get the rate?
A. At this point, no.
Q. Okay. Did you ever get one?
A. Yes, we were selling on Medallion and Texon
now.
Q. Now you are, but back in this time frame in
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do you think we would want to take the oil and would
want" -- "who we would want to sell to?"
Did you ever get anything from Mr. Falls
back about third-party logistic companies that you could
hire to handle the train transportation for you?
A. I --I don't remember.
Q. Other than an off-taker?
A. I don't remember.
Q. Do you -- did you ever do anything to look for
a third-party logistics company other than an off-taker?
A. We did at one point.
Q. Okay. Who did you contact on that?
A. I don't remember. It was early on.
Q. How early?
A. Around this time frame.
Q. So May of 2018?
A. I -- I would guess.
Q. Yeah. And what happened with those efforts,
where did they lead?
A. They always lead back to finding a -- a kind of
overall provider or somebody who could manage the JV
aspect.
Q. Okay. And you don't recall who you might have
talked to about third-party logistics?
A. I don't.
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Q. Do you know who was in charge of doing that? 1
A. I don't.
2
Q. Do you know if Tony ever did it?
3
A. I am not sure.
4
Q. And then Mr. Falls asked if the terminal owner 5
was Vista San, you -- Tony said yes, sir. Did you ever 6
have discussion with Spencer Falls about Vista San or 7
Maalt or any of those companies that were involved? 8
A. I don't remember.
9
Q. So in this context, what were you trying to get 10
from Enmark?
11
MR. KORNHAUSER: Objection, form.
12
A. We were trying to receive help on finding a
13
market and logistics for our oil.
14
Q. Okay. And was it in your mind something that 15
they had to go hand in hand, the market and logistics 16
had to be from the same provider?
17
A. Not necessarily.
18
Q. So at that point you were willing to entertain 19
a third-party logistics company?
20
A. I -- I can't speak to my -- what I was thinking 21
at the time on that.
22
Q. But I take it after that you never pursued the
23
third-party logistics -24
A. Not that I can recall.
25

Struthers?
MR. KORNHAUSER: Objection form.
A. I understood that he said that Jonas could get
us cars if we needed it.
Q. Uh-huh (positive response). And there is
nothing in this e-mail that promises you that Jon would
be able to get Jonas to do that, is there?
A. It says, "I am sure he will be able to get you
cars that you need for your fleet."
Q. But it doesn't say that he promises that he
will be able to do so, does it?
MR. KORNHAUSER: Objection form.
A. He never articulates the word promise.
Q. Uh-huh (positive response). And then once you
had the introduction then you had your direct
communications with Mr. Struthers, correct?
A. Yes.
Q. Now, it says that you are going to have -- or
that you offered to have a phone call that same day on
May 10th or after 10:30 a.m. on the 11th, did you have
such a call?
A. I'm not sure if it was that time frame, but I
-- we did speak with Jonas.
Q. Okay. And when you talked to Jonas, tell us
what your discussion was.
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Q. -- avenues did you?
MR. LANTER: Here is Exhibit 36.
(Exhibit 36 marked.)
THE WITNESS: All right. Thank you.
Q. It looks like this is your first introduction
to Jonas Struthers; does that look right?
A. It looks like it.
Q. Okay. And if you look at Page 2.
A. Okay.
Q. On May 9th we have what appears to be the
introductory e-mail by Jon Ince where he is telling you
about Jonas Struthers, right?
A. That's correct.
MR. LANTER: Excuse me.
Q. Now, on the second paragraph he says, "Let me
introduce Jonas Struthers, the railcar guy I mentioned
to you on our call." He said, "He has been a great
partner for me in the past with our sand cars."
MR. LANTER: I'm sorry.
Q. "And I am sure he will be able to get you the
cars that you need for your fleet. I'm sure he can get
you cars that you need at a really good rate. He has
done amazing work for me in the past."
Did you understand that Mr. Ince was just
simply telling you about his experiences with Jonas
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A. Basically we tried to articulate the need as we
understood at that time, it was very early.
Q. Uh-huh (positive response).
A. For railcars, timing and volume and he -- he
said that it would be -- he had some more questions for
us about what railcars we would need for it, which we
didn't really have that information at the time. And he
had -- and -- but he said well -- I don't know. I am
trying to think exactly. But basically for this
conversation it was let's keep the conversation going.
Q. Okay. Did he ever tell you that he would not
be able to get railcars for you?
MR. KORNHAUSER: Objection form. At this
point in time?
MR. LANTER: No, I said did he ever.
MR. KORNHAUSER: Okay.
A. I -- I do not remember him saying that, no.
MR. LANTER: Okay. Since I am having a
little bit of a coughing fit, why don't we go ahead and
take our lunch break.
MR. KORNHAUSER: Sounds good to me.
THE VIDEOGRAPHER: The time is
12:00 o'clock. Off the record.
(Break taken.)
THE VIDEOGRAPHER: The time is 1:11. Back
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thought that that was the date that I possibly set up
the meetings.
Q. Well, I could be wrong on that, but I am just
going off the date off the document.
A. No, I know. I think that this was started as
of August, but it actually -- we cancelled. I think
this was either November, December.
Q. Okay.
A. But I am not positive on that. But I am fairly
certain.
Q. Did this go out after the facility was
completed by your company?
A. I didn't -- no, it would not have.
Q. Okay.
MR. KORNHAUSER: When you get to a breaking
point, Jim, if that's okay.
MR. LANTER: Yeah we can take one now.
THE VIDEOGRAPHER: The time is 3:04. Off
the record.
(Break taken.)
THE VIDEOGRAPHER: The time is 3:14. We
are back on the record.
MR. LANTER: Mr. Merrill, let's take a look
at Exhibit 58.
(Exhibit 58 marked.)
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Q. This is an e-mail from you to Stan Meador, and
you are telling him in the September 6th e-mail in the
second paragraph.
A. Uh-huh (positive response).
Q. "I got the KCS rate yesterday and I'm working
the last of the details on cars so I can evaluate which
direction."
What KCS rates did you get on September 5?
A. So the first sentence says, "I believe Travis
just reached out to you," but below are his responses.
Q. Uh-huh (positive response).
A. So that was me forwarding on what Travis had
received.
Q. Okay. So you didn't get rates from KCS, Travis
told you he did?
A. That's correct.
Q. And you are forwarding that on to Mr. Meador?
A. That's correct.
Q. Did you ever see those rates?
A. I did not.
Q. Did you ask to see them?
A. I don't remember. Or actually I may have, I
don't remember either way.
Q. So where does Mr. Morris's e-mail start and end
in your September 6th e-mail?
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Q. It appears to be some communication involving
the Enmark people that you were included on, at the top
Derek Jones sending it to you?
A. Okay.
Q. And he's forwarding you an e-mail from AJ
Sander at railcar.com, and in that e-mail Mr. Sander is
saying that -- to Derek, that they have 79 28.5000
gallon CNIs in Texas available for 20 months at a rate
of 950, they also have another 15 cars in Canada that
they can get down there that are available. So
apparently these railcars are available and Mr. Jones is
passing that information along to you; is that right?
MR. KORNHAUSER: Objection form.
A. I don't remember this e-mail. But it would
appear that somebody is claiming that they have access
to 94 cars.
Q. If you don't recall this e-mail, is it safe to
say that you did not follow-up on this e-mail to inquire
about these cars or see what it would take them to get
to Texas for your use?
A. I honestly don't remember so.
MR. LANTER: I am going to hand you
Exhibit 59.
(Exhibit 59 marked.)
THE WITNESS: All right.
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A. That's a great question. I didn't do a very
good job of saying which one was which. But it would be
my assumption that the paragraph starting with Jupiter
would be the -- where I start talking.
Q. Okay. Why did you not ever pick up the phone
and call KCS and ask them what their plans were doing or
what they could do for you?
MR. KORNHAUSER: Objection, form.
A. I guess we thought as a kind of smaller player
with no history we were better -- our better shot was to
go in with the approach of somebody who had history and
who they had done business with before.
Q. But you would certainly agree with me there
would be nothing stopping you from picking up the phone
and calling KCS and talking with their sales people
would you?
A. I don't believe there would be anything
stopping us.
Q. Yeah. And you could certainly call them up and
say what kind of rates can you offer us and where can
you take our product and maybe we can start a
relationship with you; you could do that kind of call
couldn't you?
A. We could, yes.
Q. In fact, you do do that in your business, you
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make cold calls to sell and to buy stuff from vendors
and things of that nature don't you?
A. I don't personally.
Q. People in your organization do don't they?
A. I would imagine they do. I am not sure.
Q. Did you ever follow-up with Mr. Meador after
this e-mail?
A. I believe so. I mean, I was in somewhat
regular contact with him.
Q. So what did you do to follow-up and kind of
make sure things continued along toward getting put in
place?
A. We talked with each other fairly regularly and
he was always -- he was on the weekly calls we had.
Q. Okay. But you can't tell me anymore
specifically than that what you did do follow-up with
him and kind of spur this thing along?
A. I mean, I always asked what the progress was,
but that's -Q. That would be about it?
A. That's about it.
Q. Okay. And after you got this information from
Travis Morris, did you get with him and say hey, let's
get this in place and get it going, I want to see what
the rates are and let's see how this is all working out?
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there was other factors that slowed us down. And I
don't remember the exact timing of it, but we had a lot
of rain delays.
Q. Uh-huh (positive response).
A. There is flooding out in the area perpetually,
which is anomalous for west Texas.
Q. Okay. So mainly weather?
A. That's what I recall.
MR. LANTER: Let's take a look at
Exhibit 60.
(Exhibit 60 marked.)
THE WITNESS: All right.
Q. It looks like you sent Mr. Morris an e-mail on
September 13th at 3:54 that you correct a few minutes
later, corrected some things on it. But in the original
e-mail you've got some bullet points. In the fourth
bullet point it says, "I believe the only controversial
item could be the deficit volumes concept."
A. Uh-huh (positive response).
Q. What is the deficit volumes concept?
A. I -- I am not positive.
Q. What do you think it might mean?
A. I really don't know. I -- I'd be assuming or
just guessing.
Q. Well, since you wrote it, I am going to ask you
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A. Yeah.
MR. KORNHAUSER: Objection, form.
A. Yes, I did.
Q. And did you get the information?
A. It was always another day.
Q. So the answer is you never got the information?
A. Never got the information.
Q. But you still planned on going forward with
Jupiter?
A. I -- I -- I don't remember the timing of it,
but we also looked at other options somewhere around
this time frame.
Q. The other option was continuing to be Shell?
A. Shell and then later on we moved onto other
options as well.
Q. Why wasn't this terminal done by September 1st?
MR. KORNHAUSER: Objection form.
A. My recollection is that there were a lot of
factors that -- that contributed to it so -- or you mean
constructed?
Q. Yes.
A. Constructed, finish construction.
Q. Yes.
A. So one of those factors was the fact that Vista
Maalt still had sand on the -- at the facility, but
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to guess and tell me what you believe you meant by that?
MR. KORNHAUSER: I am going to object and
I'm going to instruct you not to guess and not answer
the question.
THE WITNESS: Okay.
MR. KORNHAUSER: So if you rephrase it, we
will answer it.
Q. What were you meaning when you wrote the
sentence, "I believe the only controversial item would
be the deficit volumes concept?"
A. I am not sure. I would have to go back and
look at a lot of -- or kind of the previous
conversations that we had.
Q. And you said, "The rationale for is we have
made a large capital commitment to the facility and want
to make sure it is getting used as we will have no
volumes of our own to commit."
The facility being the Barnhart
transloading facility?
A. I would imagine so, yes.
Q. And then when you say, "As we will have no
volumes of our own to commit," what are you saying
there?
A. I don't know what that would have been
referenced to.
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Q. Uh-huh (positive response).
A. Then Russ Perry, and from TXPF Denise, who I
forgot about. And Vista had Brian H and David.
Q. Okay. Then the first line of your notes says,
"Train, waiting on UP and BNSF. "
What were you trying to memorialize with
that line entry?
A. My understanding was that they were trying to
figure out how to get the -- the train that they had
brought down or this is Jupiter to the facility, but
they were waiting on some agreement between UPN and
BNSF.
Q. Which facility were they taking that train to?
A. I don't remember.
Q. Was it supposed to go to the Barnhart?
A. Oh, that's -- yes. Yes. It was the Barnhart
facility. Excuse me.
Q. And why would it be sent to Barnhart if the
construction and the improvements that y'all were doing
weren't completed?
A. I -- honestly, I am not sure. Yeah I'm not
sure.
Q. Okay. Don't remember what was going on then?
MR. KORNHAUSER: Objection, form.
A. I don't -- I don't remember honestly.
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about Murex earlier.
THE WITNESS: Uh-huh (positive response).
MR. LANTER: I want to go back to that.
Let me hand you Exhibit 63.
(Exhibit 63 marked.)
THE WITNESS: Okay.
Q. Okay. This seems to be some e-mails between
you and Rob Wright on November 6th of 2018.
A. Okay.
Q. And Mr. Wright is writing to you and he says,
in the second paragraph, "Murex owns and controls just
under 4,000 tank cars they we use to trade and market
gasoline blending components for fine products and crude
oil." And then it talks about terminals in New Mexico
and New Orleans. So he thinks Murex is going to be a
good partner with Sequitur in the position with
Barnhart. Your response is, "I am available if Collin
and Tony are and look forward to it."
Did you have a conversation that day at
4:00 o'clock?
A. I am not sure if it was that day or after, but
we did have a conversation.
Q. Okay. Who is Collin Johansen's role within
your company?
A. He is a property accountant.
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Q. Okay. And then the third page 11/6, was this
some notes of a conversation you had with somebody at
Jupiter?
A. That would be my guess, yes.
Q. Okay. Who is Rudy?
A. Rudy is Rudy Ortiz, so he must be the OR on the
last sheet.
Q. Okay. Works for your company?
A. He does.
Q. What is his role within your company?
A. He is our oil measurement foreman.
Q. Okay. Down at the bottom you have "KCS
conference calls with TXPF and Jupiter."
Did you have a conference call with TXPF
and Jupiter?
A. I don't remember.
Q. Do you remember doing anything to follow-up on
these notes on 11/6/2018?
A. I don't remember. I don't think this was
actually with Jupiter. I don't know why I wrote that
down.
Q. Who do you think it was with?
A. Or it may have been -- honestly, I am not
really sure who it was with.
MR. LANTER: Okay. We talked a little bit
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Q. And what do you mean by property accountant?
A. He handles our depletion, depreciation,
amortization, he does some other things for us as well,
but all accounting related.
Q. Okay. What was his role in this potential
transaction involving the crude by rail?
MR. KORNHAUSER: Objection form.
A. He really had no role. He just happened to
have -- he had an event with Rob Wright that weekend and
mentioned that we were looking to do rail out of the
Permian and got his contact information.
Q. Okay. Do you know who Murex's gateway terminal
in New Orleans which rail line it is on?
A. I don't remember.
Q. Did you ever know?
A. I am sure I did at one point.
MR. LANTER: Okay. And here is Exhibit 64.
(Exhibit 64 marked.)
Q. Are these Tony's notes or do they appear to be?
A. These appear to be Tony's notes.
Q. Okay. And it looks like there was a Murex call
on November 6th, so looks like one was had that same
day?
A. Yep.
Q. Does it appear? Were you on that call?
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A. I would have been, yes.
Q. Okay. And it looks like Mr. Wroten noted that
"There is an unloading facility in New Orleans that
Murex has, can get there through six class one railroads
and 75 percent of the fleet" -- "of Murex fleet is
117s."
Is that what he wrote?
A. That's correct.
Q. And do you recall having that conversation in
that phone call?
A. I mean, I don't -- I do remember having that
conversation. I don't remember all of the specifics of
the conversation.
Q. Uh-huh (positive response). And the next line
it looks like it says, and correct me if I'm reading
this wrong, but I'm just trying my best on the
handwriting, it says, "Connection through TXPF, they can
use cars other than DOT 117s."
Is that what it says?
A. I believe so, but I am not positive.
Q. You don't recall that in a conversation?
A. I believe that -- I mean, that it was -- that
is -- I believe he did state that to be a fact or his
assumption.
Q. When you had this conversation, what did you
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conversation?
A. Oh, I don't remember that from the
conversation.
Q. All right. And then he writes down, "Can
negotiate rate with KCS in less than five days," do you
see that?
A. I -- I do.
Q. So it sounds like he is kind of in a position
to move your oil down to the Gulf in -- within a week or
two?
MR. KORNHAUSER: Objection form.
Q. Did you get that impression from talking to
him?
A. Yeah when we had this conversation I did.
Q. Uh-huh (positive response). And so why didn't
you follow-up on that more quickly than saying let's go
to lunch the next time you were in town?
A. That's what he wanted to do.
Q. Did you tell him that you were interested in
seeing if you could work out some sort of a deal?
A. We did.
Q. And did anybody make a proposal back and forth?
A. We did -- I mean, he took awhile to get us kind
of a scoping e-mail, but then he got us a scoping e-mail
and then we had a call with him afterwards about it.
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tell him that you were trying to do?
A. We told him we were trying to get our -- our
barrels to the Gulf Coast on -- on rails, so that we
could get -- or so that we would not be subject to the
penalty of the -- of the west Texas differential.
Q. Uh-huh (positive response). So you took
advantage of that?
A. Uh-huh (positive response).
Q. And what was Mr. Wright's response back to you?
A. He said basically at this point he suggested
that we go to lunch the next time he was in town.
Q. Okay. Now on the notes that your -- that Mr.
Wroten wrote, the next line, it looks like it says
something takes five business days to negotiate. What's
that first word, can you read that? Is that a lease?
A. I would be guessing. I'm not positive.
Q. Okay. Do you know what's being referencing
there when he says takes five business days to
negotiate?
A. I -- I am not positive.
Q. And then he writes, "Legacy contracts with BNSF
and UP." Was Mr. Wright telling you that his company
has legacy contracts with both of those railroads?
A. I -- I -- I don't see that.
Q. Do you have a memory of that from the
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Q. Okay. How long did it take him to get you that
scoping e-mail?
A. I don't remember.
Q. Now Rob was the guy with Murex that handles
crude oil, right?
A. I believe so, yes.
MR. LANTER: And I am going to hand you
Exhibit 65.
(Exhibit 65 marked.)
THE WITNESS: Okay.
Q. This look like it is your notes from the same
day?
A. It does.
Q. Okay. And you wrote down on here, "Rob manages
crude oil 35,000 at Carlsbad," and then you wrote, "Gulf
gateway all class ones except one?"
A. Uh-huh (positive response).
Q. Which is what we were talking about earlier
that there is six railroads that converge on that
gateway?
A. Yes.
Q. Class ones, right?
A. Yes.
Q. And that they have 3,500 cars available?
MR. KORNHAUSER: Objection, form.
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Q. Is that what you noted he was writing?
A. I am not sure if it was available or they were
running 3,500 cars. Actually, I don't remember what
that was in reference to.
Q. Okay. And then you wrote, "KCS suggestion
legacy rates" and then "Shawn", what were you noting
there?
A. Honestly, I don't remember.
Q. And then you said, "Sets of 1232s around two
weeks out." So was he telling you he had 1232 cars that
were only two weeks away from you?
A. I don't remember if that was in reference to
that specifically, but so I am not -- I am not positive.
Q. And going down a couple lines, "TXPF twice in a
month," what are you referring to there?
A. I don't know.
Q. Okay. Next, "Flow assurance, Eddie and Lee
accounting, do they offer," and you said, "Don't own
many trucks," what were you noting there?
A. Flow assurance is basically that if -- if
something went wrong with the train facilities, say
there was some sort of event that they would provide or
they had the ability to flow our oil elsewhere.
Q. Okay. Was that an issue for you or was that a
good thing?
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A. We did.
Q. And tell me what you -- y'all talked about?
A. A large portion of it was just to get to know
you, meet and greet sort of lunch, but then he kind of
came at us with kind of what rates he thought he might
be able to provide us. And we said that we would be
interested in those rates and for him to -- or that we
would like to move forward.
Q. Anything else?
A. I can't remember anything specifically.
Q. What rates did he tell you he could get you?
A. I can't -- I can't remember specifically.
Q. Okay. But he did quote you rates in that
conversation didn't he?
A. He said he had a ballpark that he said that he
thought it would be somewhere between X and Y. I don't
remember what X and Y were.
Q. Wasn't that far apart though was it?
A. I think at that point, it wasn't -- that it was
a little bit further apart, but then I think later he
came back to us with a more narrow range.
Q. Okay. And when you talk about far apart, we
are talking about in terms of $10 a barrel or $12 a
barrel, something around in there, correct?
A. That's correct.
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A. That's a good thing.
Q. Okay. Now, when you got off the phone were you
excited that this looked like an opportunity that you
could take advantage of?
A. Yes.
Q. Uh-huh (positive response). Is there anything
else about the conversation that you remember?
A. Not specifically, no.
Q. Okay. How did you leave the conversation?
What were -- what were you going to do after you got off
the phone?
A. I am pretty sure we told them that we were
ready to talk when ever he was available.
Q. Okay. And what did he say?
A. I -- I honestly don't remember specifically.
MR. LANTER: Let's go to Exhibit 66.
(Exhibit 66 marked.)
Q. This is an e-mail from Mr. Wright a couple of
days later, huh?
A. Yes.
Q. And he said he was going to be in town on
Wednesday, so this e-mail is on Monday, he is going to
be in town on Wednesday, I guess in Houston and wanted
to see if you were free to grab lunch. Did you end up
having lunch with him?
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Q. Okay. So if you are somewhere apart it could
be one dollar on either side of that, but we are not
talking about $10 on either side of it, are we?
A. No. No, we are not.
Q. Okay. And so how did you -- how did you leave
the lunch, who was going to do what to follow-up?
A. He was -- he to do all the follow-ups. So his
job was to figure out kind of if it was something they
would be interested in and at what rates.
Q. Okay. And he didn't tell you that there would
-- that it would be impossible to get rail rates or
impossible to get cars or service to their facilities,
did he?
MR. KORNHAUSER: Objection form.
A. No, he did not.
Q. In fact, he was telling you he could get it?
A. He said he believed he could.
Q. Yeah. Now, that lunch was on November 12th,
when was your next conversation with him?
A. I am not really sure.
Q. Was your next by e-mail or by phone?
A. I don't remember.
MR. LANTER: Okay. Let's take a look at
67.
(Exhibit 67 marked.)
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THE WITNESS: Okay.
Q. If you look down at the bottom, it's an e-mail
from Mr. Wright to you and Johansen and Wroten. Is this
your next -- the next communication you had with him or
was there something in between?
A. There may have been a call, but nothing was
expressed. He was still -- I mean, I -- I -- this is
the first substantive conversation I believe.
Q. Okay. He says, "When we ate lunch I indicated
that I thought our cost would be somewhere around 11.25
to 11.75 bucks per barrel off LLS, which are true."
What was your reaction to that type of
rate?
A. My reaction was that it seems it would still
make money at that.
Q. Okay. And then he says, "Last week I revisit
our capacity constraints and opportunities for next year
and still believe that Murex can be of assistance to
Sequitur in offering a crude by rail solution out of the
Permian." And he says, "In efforts to be transparent,
Murex's cost structure is going to be higher for a
12-month term due to other competing crude rail" -"crude by rail opportunities that are destined for
Murex's Gulf gateway terminal. For a 12-month term we
would have to value those competing opportunities and
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A. I don't remember him telling me that.
Q. But he did tell you that the rate would not be
a rate that you would?
A. Yes.
Q. He says in the next paragraph, "Why don't you
guys get a better feel for your alternatives and current
economics and flow assurance at the wellhead. Let's
have a brief conference call to determine how we go
forward."
Did you have that conference call?
A. I am not sure if it was a conference call or a
just call.
Q. Okay. Did you have a call?
A. We did.
Q. And when did you have that call?
A. I don't remember. It was soon thereafter.
Q. Within a day or two or a week?
A. I am sure -- I'm sure it was within a week. I
don't know exactly when.
Q. Okay. And what did you talk about in that
call?
A. That -- that was where I was talking about
where he said, you know, I think we could get it there,
but we just don't think it is a reasonable solution for
-- because there is no availability to unload at that
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give you a firm number that reflected those cost."
Did he ever give you that firm number?
A. I called him on the phone and he told me that
he thought that it -- he told me it would be prohibitive
to us doing a deal because it would just be very hard -that the Gulf gateway terminal was -- was going to be
extremely difficult to -- to get space on and he didn't
think it was doable and reasonable.
Q. Okay. So it was doable, but he didn't think it
would be doable at a price that you would be wanting to
spend?
A. He didn't know, I mean, I don't remember him
saying whether it was doable or not, but I do remember
him saying it was cost prohibitive and that's was the
point where we left it.
Q. Okay, but he didn't say it wasn't do believe?
MR. KORNHAUSER: Objection form.
MR. LANTER: What's the objection?
MR. KORNHAUSER: The form of the question.
MR. LANTER: Yeah. Tell me what -MR. KORNHAUSER: It presumes facts that are
not in evidence and gives no definition, it is
inherently vague amongst other things.
Q. Did Mr. Wright tell you that getting the crude
from your wells through Barnhart was not doable?
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facility.
Q. Okay. So the -- did he ever send you an e-mail
following up on that then?
A. No.
Q. Did you ever have anymore communications with
him?
A. I -- I told -- no, I did not. That I remember.
I am sorry.
Q. So basically he saying you could move -- they
could move your oil, but the cost would be too high?
A. If they could do it, yes.
Q. When you are looking at the 11 and a quarter to
11.75 bucks per barrel number that's referenced in this
November 28th e-mail.
A. Uh-huh (positive response).
Q. Did that include your dollar 50 per barrel
transloading fee?
A. I don't remember honestly.
Q. Would there be any documents anywhere to
indicate whether or not that was the case?
A. Not that I know of.
Q. Do you know Deon Nicely, or know who that is?
A. I don't remember the name.
Q. No memory at all of hearing that name?
A. Nope.
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nothing that you know of that would prevent -- had
prevented you from operating that facility other than
the lack of trains?
A. To my knowledge, yes.
MR. LANTER: Okay. I am going to hand you
Exhibit 75.
(Exhibit 75 marked.)
Q. Do you recognize that document?
A. I do.
Q. And what is it?
A. It's our notice of force majeure.
Q. Signed by you?
A. It was.
Q. Does it mention anything about not having a
pollution liability policy?
A. No, it does not.
Q. All right. Do you still have the terminal
services agreement in front of you, which is Exhibit 13?
A. I do.
Q. If you look at Section 8.3, starting on Page 14
going over to 15, you see that provision down there,
remedies for default?
A. Yes.
Q. Did your company ever send Maalt a default
notice as it is used in this paragraph stating that you

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

remember that term? You mentioned it in your force
majeure letter.
A. Okay.
Q. And it's your position that once that facility
is complete that you can simply withhold the written
notice that's mentioned in that paragraph, so as to
delay or eliminate your company's obligation to honor
its obligations under the contract?
MR. KORNHAUSER: Objection, form.
A. Say that again, I am sorry.
Q. Sure. Is it your position that once the
facility is complete you can merely withhold that letter
in an effort so that you don't have to comply with the
terms of the contract?
MR. KORNHAUSER: Objection, form.
A. I -- I mean, I am not sure I have a position.
I mean, I rely on our lawyers to kind of make or to have
-- to tell me what the contract says.
Q. Well, I am asking you your thoughts, do you
believe -- is it your position as you sit here today
that you can simply withhold that written notice and
claim that you don't have to honor your obligations
because you haven't sent that written notice?
MR. KORNHAUSER: Objection, form.
A. Just for no reason?
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don't have a pollution liability policy in place and
have 30 days from your receipt of the default notice to
cure that?
MR. KORNHAUSER: Are you asking if he
personally?
MR. LANTER: Mr. Merrill, did you
understand my question?
THE WITNESS: Honestly, I don't remember
your question fully, sir.
MR. LANTER: Would you read it back,
please.
(Requested portion read back.)
A. Okay. We are just talking about 8.3?
Q. Yeah the default notice as required by that
section.
A. Okay.
MR. KORNHAUSER: Objection form.
Q. Did your company -- did your company ever send
one to Maalt?
A. Not that I am aware of.
Q. Okay. Now, a lot of noise has been made in
this lawsuit about the environmental operations
commencement date.
A. Uh-huh (positive response).
Q. Which is referenced on Page 5 of that, do you
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Q. Yeah.
MR. KORNHAUSER: Objection, form.
A. No, it's not my position.
Q. Okay. Do you think it would be reasonable to
withhold that written notice once the facility is
complete just because you just don't want to have to pay
your minimum monthly obligation?
MR. KORNHAUSER: Objection form. Oh,
you're arguing with him now, Jim. Ask him a proper
question.
MR. LANTER: No, I am going to ask this
question. I have every right to.
MR. KORNHAUSER: It is inappropriate.
MR. LANTER: It's inappropriate for you to
interrupt me except for to make the objection form so.
MR. KORNHAUSER: It is inappropriate.
MR. LANTER: I'm going to ask him my
questions. Mr. Merrill, answer my question, please.
THE WITNESS: I'm sorry, would you say it
again.
MR. LANTER: Would you repeat my last
question, Patricia.
(Requested portion read back.)
MR. KORNHAUSER: Objection, form.
A. No.
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Q. Who wrote Exhibit 75, the force majeure letter?
A. Oh, excuse me.
Q. Yeah that's okay.
A. I don't remember.
Q. Was it written by your lawyers?
A. I honestly don't remember.
Q. Would it be your style to begin a letter by
saying reference is made to that certain terminal
services agreement dated August 6th, 2018?
A. That would not be my style.
Q. All capitalized terms, not otherwise defined
herein have the same meanings as in the agreement; that
wouldn't be your style either would it?
A. Not normally, no.
Q. More like your lawyer's style isn't it?
MR. KORNHAUSER: Objection, form.
A. It's more of a legal style.
Q. Which of your lawyers would have written this,
Mr. Aronowitz or your general counsel?
MR. KORNHAUSER: Objection, form.
A. I honestly have no idea. Could have been
either of them or outside counsel.
Q. Outside counsel, meaning Vinson and Elkins?
A. I am not really sure honestly. I don't who
they would have used.
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A. On the operations report, no.
Q. As of December 1st, were there any permits,
governmental permits that were not in place for this
facility?
A. I honestly have no idea.
Q. Russ?
A. Russ would be the right person to know.
MR. LANTER: Okay. We can take a break
now.
THE VIDEOGRAPHER: The time is 4:32. We
are off the record.
(Break taken.)
THE VIDEOGRAPHER: The time is 4:44. Back
on the record.
MR. LANTER: Okay Mr. Merrill, why don't
you take a look at Exhibit 77, please.
(Exhibit 77 marked.)
Q. This is an e-mail from you to Noah Carson, who
is Mr. Carson?
A. Noah Carson became our contract at Jupiter
after Travis left.
Q. Okay. And so as of December 20th what is going
on with Jupiter?
A. Jupiter was not -- not bringing the trucks to
our field, or enough trucks.
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Q. Okay.
MR. KORNHAUSER: Take a short break?
MR. LANTER: Just a minute. I am going to
hand you Exhibit 76.
(Exhibit 76 marked.)
THE WITNESS: Okay.
MR. LANTER: And I do have another one
here.
Q. If you turn to the last page -- well, hold on a
second. Tell us what Exhibit 76 is.
A. My assumption and my understanding would be
this is our weekly operations report for the meetings
held on the Tuesdays. It is typically addressed to
Scott Josey with others, such as myself as CC.
Q. And it looks like somebody forgot to change the
date on Page 1 because the subsequent pages are dated
January 2nd, would that sometimes happen?
A. I wouldn't be surprised.
Q. Okay. And on the last page, is there a
reference to Vista rail yard?
A. There is.
Q. And what does it say?
A. It says 100 percent complete.
Q. There is nothing on there that references that
any insurance was not in place is there?
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Q. Uh-huh (positive response).
A. So they were getting behind on truckloads,
which meant that our field was filling up with oil.
Q. Okay. So this is what we talked about earlier
when Indeca moved their trucks out and did something
else with them?
A. I'm sure if this is -- I think that was
actually a different time.
Q. Okay. So continuing problems with trucking -A. Yes.
Q. -- out of your field?
When did you stop doing business with
Jupiter?
A. My recollection was that we switched
February 1st.
Q. Okay. And who did you switch to on February
first as far as off-taker for your product?
A. To Shell.
Q. Who is Les Werme?
A. He works Les Werme -Q. Yes.
A. -- works at Arm.
Q. Okay. And in Jan of 2013 why were you talking
to them?
A. I -- I asked Les if -- if they had any rail
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would be your -- the effect on the net margin to SER?
MR. KORNHAUSER: Objection, form.
A. So it would be -- it would appear that there
would be a $0.25 per barrel negative effect.
Q. Okay. When you say 25 percent per barrel
negative effect, you would lose $0.25 per barrel?
A. Yes.
MR. LANTER: Can you tell me what
Exhibit 80 is?
(Exhibit 80 marked.)
A. I am guessing this is from -- I am not sure
what it is. I could guess, but I am not sure.
Q. Do you know who authored it?
A. It was probably me.
Q. Do you know what the date of this document was?
A. I do not.
Q. And who were -- who were the recipients?
A. Honestly, I don't know.
Q. Okay. It says up here at the top, "Union
Pacific will not accept trains despite providing rate;"
is that true?
A. As far as we understood with Jupiter, yes.
Q. Okay. So you are relying upon what Jupiter
told you to make that line entry?
A. Yes.
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Casey.
Q. Uh-huh (positive response). Anybody else?
A. There was another gentleman there at a meeting
we had, but I don't remember his name.
Q. Okay. Did you ever talk to anybody at CIT
about the activities at the their transloading facility
in Barnhart?
A. I do not believe so.
Q. And did you ever talk to anybody at the
transloading facility run by the Anderson's down the
line?
A. I don't -- I don't remember doing so.
Q. There was a complaint made in this lawsuit that
Maalt did not allow you to pick up the transloaders when
you wanted to. During the time that Maalt had
possession of the transloaders after you attempted to
terminate the contract, did you have any other use for
those machines?
A. At that time?
Q. Yes.
A. No.
Q. Okay. Since then, what have you done with
them?
A. We have been looking for somebody to buy them.
Q. All right. So they are just sitting in
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Q. And when it says, "JV partner unavailable to
provide alternative," are you talking about Jupiter?
A. I am not sure if it would be Jupiter or other
JV partners we looked into.
Q. It just mentioned one JV partner, it doesn't
mention multiple.
A. That's correct.
Q. So are you referring to one in particular on
here?
A. I don't remember what the line of my thinking
was at the time.
Q. And then you note that you continue to receive
favorable trucking rates, so is that helping you with
your profitability on these -- on the products coming
out of your Barnhart field?
A. It was, yes.
Q. We've touched on BioUrja earlier, how many
times have you talked to somebody from BioUrja about
their train activities in Midland or Permian Basin?
A. I am not sure.
Q. More than one?
A. Yes.
Q. And who was -- who are the people that you
spoked to?
A. The people that I remember are Hershel and
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storage?
A. I don't know where they are.
Q. When you received them back from Maalt, was
there any damage to them?
A. I am not aware.
Q. Okay. Do you know who would have that
information?
A. Mike Van den Bold would know. If he wouldn't
know then he would know who would know.
Q. Okay. Your company has not suffered any kind
of loss as a result of the delay in getting the
transloading machines back, has it?
A. The only loss that I would be aware of is any
loss that we had by not being able to sell at that -during that time frame.
Q. Did you have any buyers during that time frame?
A. I am not aware.
Q. Okay. You didn't have any place else you could
use them, did you?
A. No.
Q. Let me ask you a little bit about your -- your
personal background, how long have you been working for
Sequitur Permian?
A. For six years.
Q. And has your position always been CFO and vice
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needed to do, they had the experience and they access to
cars, and so we were relying upon that when we made our
final decision to sign the TSA.
Q. Okay.
A. And to actually spend the remainder of the cap
X at that point.
Q. Did Mr. Ince or did Mr. Favors promise or
represent to Sequitur that trains and railcars would be
available?
MR. LANTER: Objection, form.
Q. To your knowledge?
A. Yes.
Q. Okay. What do you recall specifically, as best
you can, being told by Mr. Favors and Mr. Ince in that
regards?
A. I remember with railcars -- this is just in
regards to railcars?
Q. Yes, sir.
A. That he represented that he could help us find
railcars or put us in contact with people who could find
railcars.
Q. And did he tell you that trains and railcars
were available?
MR. LANTER: Objection, form.
A. He said it would be a difficult thing to do,
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transloaders that are no longer in market.
MR. LANTER: Objection nonresponsive.
Q. But for the representations and promises that
were made by Mr. Ince and Mr. Favors to Sequitur about
the availability trains and railcars, would Sequitur
have signed the TSA?
A. No.
MR. KORNHAUSER: We pass the witness.
EXAMINATION
BY MR. LANTER:
Q. Did your company purchase the transloaders
before you signed the TSA?
A. We signed purchase orders for the, I believe,
but I can't verify that.
Q. Before the TSA?
A. Yes.
Q. And your company has in-house lawyers, right?
A. That's correct.
Q. And what's your -- what's your education?
A. I've got a finance degree and an MBA.
Q. Okay. So you have people who are highly
educated people, right?
A. Yes.
Q. You are used to doing due diligence?
A. Yes.
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but that we could -- but that we could do it.
Q. Okay. Did he tell you from whom that trains or
railcars would be available?
A. I don't know that he specifically specified
whom, but he did tell us in an e-mail, I believe, that
-- that Jonas Struthers would be able to help us.
Q. Okay. And did you rely upon these promises and
representations?
MR. LANTER: Objection, form.
A. Yes we did.
Q. Okay. Did these promises and representations
prove to be true?
A. For the railcars?
Q. Yes and trains?
A. And what do you mean by trains?
Q. Well, the power?
A. The power? Oh, no they did not turn out to be
true.
Q. Okay. Has Sequitur suffered damages as a
result of the promises and representations that you just
stated not being true?
MR. LANTER: Objection, form.
A. Yes, we have spent a lot of money. We have
spent millions and millions of dollars in cap X on these
-- upgrading the faculties, which is the sub-cost and
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Q. You are used to making your decisions based on
your own due diligence and research, aren't you?
A. We are.
Q. Okay. And you had every capability of
determining whether or not there were railcars available
on your own, didn't you?
MR. KORNHAUSER: Objection, form.
A. We would have had to relied on somebody at some
point.
MR. LANTER: Objection nonresponsive.
Q. You had the capability of making phone calls
and asking people if railcars were available, didn't
you?
MR. KORNHAUSER: Objection, form.
A. Asking people on the -- yes.
Q. Yes. Earlier in your deposition I asked you
about roughly about 10 to 15 railcar manufacturers and
leasing companies and you said you didn't recall a
single one of them; that's true isn't it?
A. That is true.
Q. But you certainly could have couldn't you?
A. I could have called them, yes.
Q. Okay. And you said the -- when did those
representations that your lawyers asked you about take
place, was that May and June?
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CAUSE NO. 19-003
MAALT, LP,

3
Plaintiff,
4
VS.
5
SEQUITUR PERMIAN, LLC,
6
Defendant.

§ IN THE DISTRICT COURT OF
§
§
§
§ IRION COUNTY, TEXAS
§
§
§
§ 51st JUDICIAL DISTRICT

7
8
-------------------------------------------------------9
ORAL AND VIDEOTAPED DEPOSITION OF
10
MICHAEL VAN DEN BOLD
11
November 21, 2019
12
Volume 1
13
-------------------------------------------------------14
15
16
17
18
19
20
21
22
23
24
25

ORAL AND VIDEOTAPED DEPOSITION OF MICHAEL VAN DEN
BOLD, produced as a witness at the instance of the
Plaintiff and duly sworn, was taken in the above-styled
and numbered cause on the 21st day of November, 2019,
from 9:31 a.m. to 11:29 a.m., before Patricia Palmer,
CSR, in and for the State of Texas, reported by machine
shorthand, at the offices of Mr. Matthew A. Kornhauser,
Hoover Slovacek LLP, 5051 Westheimer Road, Suite 1200,
Houston, Texas Houston, pursuant to the Texas Rules of
Civil Procedure and the provisions stated on the record
herein.
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APPEARANCES

1

THE VIDEOGRAPHER: Today's date is

2 November 21st, 2019. This is the video deposition of

FOR THE PLAINTIFF:
3
Mr. James Lanter
JAMES LANTER, P.C.
4
560 North Walnut Creek, Suite 120
Mansfield, Texas 76063
5
817.453.4800
Jim.lanter@lanter-law.com
6
7 FOR THE PLAINTIFF:
Mr. Paul O. Wickes
8
WICKES LAW, PLLC
5600 Tennyson Parkway, Suite 205
9
Plano, Texas 75024
972.473.6900
10
Pwickes@wickeslaw.com
11
FOR DEFENDANT: Sequitur Permian, LLC
12
Mr. Matthew A. Kornhauser
Mr. Christopher J. Kronzer
13
HOOVER SLOVACEK, LLP
5051 Westheimer Road, Suite 1200
14
Houston, Texas 77056
713.977.8686
15
Kornhauser@hooverslovacek.com
Kronzer@hooverslovacek.com
16
ALSO PRESENT:
17
Mr. Daniel Alpizar, Videographer
18
19
20
21
22
23
24
25

3 Michael Van Den Bold. The time is 9:32. We are on the
4 record. The court reporter may now swear in the
5 witness.
6

THE REPORTER: Are there any stipulations?

7

MR. KORNHAUSER: By agreement and we would

8 like to read and sign, please.
9

MR. WICKES: Agreed.

10

MICHAEL VAN DEN BOLD,

11 having been first duly sworn, testified as follows:
12

EXAMINATION

13 BY MR. WICKES:
14

Q. All right sir, could you state your name for

15 the record?
16

A. Michael Van Den Bold.

17

Q. Okay, Mr. Van Den Bold. My name is Paul Wickes

18 and I represent Maalt, LP in this case, you understand
19 that, correct?
20

A. Correct.

21

Q. And you understand you are here for a

22 deposition related to a dispute about a terminal service
23 agreement in Barnhart, Texas?
24

A. I do.

25

Q. All right. If you could, go ahead and just
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state your -- your position with Sequitur and what you
do.
A. I am the chief operations officer and
president.
Q. Okay. And is there anyone that you report to?
A. I report to the CEO Scott Josey.
Q. Scott Josey?
A. Correct.
Q. Okay. And how long have you been with
Sequitur?
A. We -- I am a founding partner and we founded it
in 2011.
Q. Okay. Who are the other founding partners?
A. Scott Josey. Dalton Polasek, since retired.
Mike McCullough, since retired, Charlie Odom and Larry
Long.
Q. Okay. And have you always served in your role
as chief operating officer or is that something you
worked yourself into?
A. I don't remember the exact date, but
approximately two years ago I was named chief operating
officer and president.
Q. Okay. Both titles at the same time?
A. Correct.
Q. What titles did you hold before that?
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MR. WICKES: Okay. Take a look at
Exhibit 79. And this appears to be another PowerPoint.
This one we know better on the date because if you look
at the second page, it says that the pricing is based on
CME as of 8/20/18. So we surmised in prior depositions
that this was probably created sometime on the 20th or
shortly there after.
THE WITNESS: Okay.
Q. Have you seen Exhibit 79 before?
A. I have.
Q. Okay. When did you see this or in what
context?
A. We made a presentation probably to -- to Scott
about the status of the crude by rail project.
Q. Okay. And Scott would be the CEO?
A. Correct.
Q. Would other members of the board been involved
in that presentation?
A. I don't recall, but possibly.
Q. Okay. Other than these two exhibits, 79 or 80,
we don't know if 80 was given to the CEO or not. But
any other PowerPoint, presentations, analyses that you
are aware of that were presented to the CEO or the board
that dealt with this project?
A. Not that I am aware of.
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conversation with Shell or Mr. Thompson or anyone else
when it was decided to pivot to Jupiter and not pursue
Shell as a logistical partner?
A. I did not, that was Braden.
Q. Okay. Did you ever talk to anyone with Shell
after a decision was made not to partner with them?
A. I did not.
Q. Did you ever speak personally with anyone at
any of the railroads?
A. I did not.
Q. Okay. What about with anyone from Murex?
A. I did not.
Q. Other than speaking with the people in-house at
Sequitur with Mr. Morris at Jupiter or with Chris Favors
at Maalt, did you speak to anyone else on this project
about moving crude by rail?
A. No, that was in Braden's responsibilities.
Q. Okay. Did -- speaking with regard to the TSA,
did Maalt do anything to breach the contract as written
in the TSA that you are aware of?
MR. WICKES: Objection, form.
A. Not that I am aware of, no. It was force
majeure, it was -- to me it was nobody's fault.
Q. Okay. There was a claim that dealt with the
holding over of property of Sequitur's afterwards, are
Page 64
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Q. Did you personally have any conversations with
BP about moving rail by crude?
A. No.
Q. Did you have any conversation yourself with
Shell on that topic?
A. I did with Ben Thompson, I think is his name,
possibly a phone call and I recall one meeting in
person.
Q. Okay. And that would have been before August
of -- or I guess before Jupiter got involved?
A. I don't recall the exact date, but it was
during the summer.
Q. Okay. What do you recall from that meeting?
A. Just discussing Shell's willingness and ability
to -- what I phrase as being able to be the joint
venture partner that did everything from buying the
crude, trucking the crude, railing the crude and getting
it to a Gulf Coast terminal.
Q. What was your feeling on how interested Shell
was in the opportunity?
A. Shell was very interested in the opportunity.
They -- they really wanted to get this done. They were
already buying our crude in the field and they saw the
same economic opportunity that Maalt and ourselves saw.
Q. Okay. What was the -- did you have the
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you familiar with that?
A. I am familiar with that.
Q. Okay. What property, as best as you can
describe, was held over?
A. Maalt moved our transloaders without our
permission off the location and didn't advise us of
that.
Q. Okay. And then ultimately Sequitur was able to
come and pick up that equipment?
A. That is correct, we were.
Q. All right. Do you know how long of a period of
time after it was moved before Sequitur was able to pick
it up?
A. I recall it being more than a month.
Q. Okay. Are you aware of any damage to the
equipment when Sequitur picked it up?
A. I am not aware of any damage.
Q. Okay. Are you aware of any lost business
opportunities for that equipment during that period of
time?
A. No.
Q. What damages, if any, are you aware of that
Sequitur incurred because of the delay in obtaining that
equipment?
A. Well, it is just the -- to me it was the -- it
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felt like our property was stolen from us and we weren't
sure we were going to get it back. And we had to decide
whether to take legal action or call the authorities.
So it became a, you know, a time sync for our people to
deal with this problem.
Q. Okay.
A. And yeah.
Q. Are you making an emotional distress claim?
A. I am not.
Q. Okay. So the damage would be the time Sequitur
that employees had to focus on that as opposed to doing
other business things?
A. Correct.
Q. Okay. Have you been able to quantify that
amount in any way?
A. I am not.
MR. WICKES: Okay. Let's take another
break. I will look at my notes and try to get you out
of here.
THE WITNESS: Okay.
THE VIDEOGRAPHER: The time is 11:18. Off
the record.
(Break taken.)
THE VIDEOGRAPHER: The time is 11:29. Back
on the record.
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Page 68

1
SIGNATURE PAGE
2
I, MICHAEL VAN DEN BOLD, have read the foregoing
3 deposition and hereby affix my signature that same is
4 true and correct, except as noted on the correction
5 sheet.
6
____________________________
7
MICHAEL VAN DEN BOLD
8 THE STATE OF TEXAS
)
9 COUNTY OF _____________ )
10
11
Before me, ____________________________ on this day
12 personally appeared MICHAEL VAN DEN BOLD, known to me
13 (or proved to me under oath or through
14 ___________________________) (description of identity
15 card or other document) to be the person whose name is
16 subscribed to the foregoing instrument and acknowledged
17 to me that they executed the same for the purposes and
18 consideration therein expressed.
19
Given under my hand and seal of office this ___ day
20 of ___________________, ______.
21 Job No. TX3569880
22
__________________________________
23
NOTARY PUBLIC IN AND FOR
THE STATE OF
24
_____________________
Commission Expires:
25
______________
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Q. All right, sir, you mentioned during the break
there was one name you left off on the founders?
A. Thank you for letting me correct that. There
is another founding partner called Charlie Odom.
Q. Okay.
A. O-D-O-M.
Q. And is he retired as well?
A. No, he is still active management.
MR. WICKES: Very good. Thank you for your
time, sir. I am going to pass the witness.
MR. KORNHAUSER: We reserve our questions
until the time of trial, which means you are done.
THE WITNESS: Okay. Thank you.
THE VIDEOGRAPHER: 11:29. We are off the
record.
[Proceedings concluded at 11:29.]
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FOR THE PLAINTIFF:
Mr. Paul O. Wickes
WICKES LAW, PLLC
5600 Tennyson Parkway, Suite 205
Plano, Texas 75024
Phone: 972.473.6900
Email: Pwickes@wickeslaw.com
FOR THE DEFENDANT/COUNTER-PLAINTIFF:
Matthew A. Kornhauser
HOOVER SLOVACEK LLP
5051 Westheimer, Suite 1200
Galleria Tower II
Houston, Texas 77056
Phone: 713.977.8686
Email: Kornhauser@hooverslovacek.com and
Soliman@hooverslovacek.com
ON BEHALF OF TEXAS PACIFICO TRANSPORTATION:
Mr. Jeffery S. Lisson
Carter, Boyd, Lisson & Hohensee, PC
515 W. Harris, Suite 100
San Angelo, TX 76903
Phone: 325.655.4889
Email: Jlisson@carterboyd.com
VIDEOGRAPHER:
Craig Kimball
ALSO PRESENT:
Ms. Perri Grandstaff, Senior Litigation Paralegal
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COURT REPORTER: This is the oral
deposition of Stan Meador, and it is being conducted
remotely in accordance with the First Emergency Order
Regarding the COVID-19 State of Disaster, paragraphs 2.b
and c. The witness is located at the offices of Carter,
Boyd, Lisson & Hohensee, 515 West Harris Avenue,
Suite 100, San Angelo, Texas.
My name is Tamara J. Braun, CSR No. 3396.
I am administering the oath and reporting the deposition
remotely by stenographic means from my residence within
the state of Texas. The witness had been identified to
me through attestation of counsel.
VIDEOGRAPHER: Now going on the record
beginning Tape No. 1. Today's date is Wednesday,
May 27, 2020. The time is 9:32.
STAN MEADOR,
having been first duly sworn, testified as follows:
EXAMINATION
BY MR. KORNHAUSER:
Q. Mr. Meador, my name is Matthew Kornhauser, and
I am a lawyer for Sequitur Permian, LLC, the Defendant
in this lawsuit.
We've never met nor have we spoken before;
is that correct?
A. That's correct.
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question along the way, please tell me. I'd be more
than glad to rephrase the question so that you
understand that. Is that okay?
A. Yes, it is. Thank you.
Q. And, otherwise, if you don't tell me you don't
understand my question, I'm going to assume that you've
given me an answer to a question that you understood.
Is that agreeable?
A. That's agreeable.
Q. And, also, if you don't mind waiting for me to
finish my question before you answer, and I'll wait for
you to finish your answer before I make my next question
so that we can have a clean record. Is that okay?
A. That's fine, yes.
Q. Okay. Now, this, I confess to you, is my first
Zoom deposition. So we've got some technological
challenges ahead of us, I'm sure. So I'm going to be
patient. I know you will be too. And we'll do our best
to get through this. So I appreciate you working with
us, in advance, on all this. Okay?
Have you ever had your deposition taken
before?
A. I don't believe I have, no.
Q. Okay. Have you ever given testimony in court
before?
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Q. Well, we're going to be asking you some
questions with respect to the facts and issues in this
lawsuit. We appreciate you appearing virtually, which
we are all doing.
And in the context of taking this
deposition, it's probably best that we get some ground
rules on the record. Is that okay?
A. That sounds fine.
Q. Great. Thank you.
You've just taken a sworn oath to tell the
truth. You understand that, correct?
A. I do.
Q. And that the pains and penalties of perjury
apply with respect to your testimony; you understand
that, correct?
A. I do.
Q. And I'm going to be asking you questions. You
are going to hopefully give me your best answer. We're
going to have a video and a transcription of this
testimony, my question, your answer, and the other
lawyers' questions and your answers.
At the end you'll have an opportunity to
review that. Is that okay?
A. Yes, sir, that's fine.
Q. All right. And if you don't understand a
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A. I have not.
Q. And what about in an arbitration, have you ever
given any testimony in any tribunal before?
A. I have not, no, sir.
Q. Okay. Now, we're hear today by way of subpoena
and agreement. Would you agree with that?
A. Yes.
Q. Okay. And you are present here today with
Mr. Lisson; is that correct?
A. Correct.
Q. Who is participating virtually, like we all
are, right?
A. Yes, that's correct.
Q. And Mr. Lisson, what's his position; do you
know?
A. Mr. Lisson is our legal counsel for Texas
Pacifico.
Q. So fair to say you are represented by counsel
today?
A. Yes.
Q. What's your address, sir?
A. The business address is 106 South Chadbourne in
San Angelo, Texas 76903.
Q. And I assume you are employed by TXPF?
A. That's correct.

3 (Pages 6 to 9)
Infinity Reporting Group, LLC
Office: 832-930-4484 Fax: 832-930-4485
Maalt 2nd MPSJ 0041

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 42 of 333

Videotaped Deposition of Stan Meador
Page 10
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. In what capacity are you employed for them?
A. My title is vice president of sales and
marketing.
Q. For how long have you held that title?
A. Just right at two years.
Q. Okay. We'll talk about that in a minute.
Let me ask you, what, if anything, did you
do to prepare for this deposition this morning?
A. Well, I've read back through the documents that
I provided previously. I didn't get through all of them
and reviewed, but I read back through probably close to
50 percent of them this morning. And that's about it.
Q. Okay. Other than your lawyer, Mr. Lisson, did
you speak to anybody in preparation for the deposition
this morning?
A. No, sir.
Q. Prior to today, have you had any conversation
with Mr. Lanter or Mr. Wickes about the issues in this
case?
A. Yes, and I think that was evidenced in some of
the materials I provided. But I did have a conversation
with Mr. Lanter -- I believe it was last October.
Q. All right. Let's take a look for a moment
at -MR. KORNHAUSER: Tammy, can you go ahead
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correct?
A. Yes.
Q. Did he call you or how did that happen?
A. Yes, I was contacted by him. Or it could have
been Maalt, I don't remember. As far as setting up the
meeting, is that your question?
Q. Yeah. I mean, how did this contact get
initiated? That's my question.
A. It was by Maalt or specifically Mr. Lanter
himself. I don't recall exactly.
Q. Okay. But you got on the phone with him; is
that fair to say? Or did you meet him personally?
A. Yeah. No, I don't remember if we had a phone
conversation prior to, but we did have a physical
meeting face-to-face.
And I'm pretty sure this email that's in
front of me now was follow-up to that meeting.
Q. Okay. And it looks like you had a meeting on,
what, the 9th of October?
A. I think those dates -- yes, it would have been
in that range. I don't know the exact date, but, yes,
in that time range.
Q. Okay. And who was at this meeting?
A. Sitting in the meeting was myself, Mr. Lanter
and Mr. Favors -- Chris Favors.
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and please mark Exhibit No. 1 and present that to the
witness, please.
(Exhibit No. 1 was marked.)
MR. WICKES: Matt, do we want to continue
with our exhibit numbering where we had left off?
MR. KORNHAUSER: Well, no. I'm going to go
ahead and mark them just 1, sequentially. So I think
I'm going to deviate from that numeration that we had
going, if that's okay.
MR. WICKES: That's fine.
MR. KORNHAUSER: Okay. Thank you.
Q. (By Mr. Kornhauser) I'm showing you,
Mr. Meador, what's been marked as Exhibit No. 1 in your
deposition.
A. Okay.
Q. Specifically this is a document that's Bates
labeled at the bottom TXPF 128.
And this is an email that Mr. Lanter sent
you on October 10th, 2019. Do you see that?
A. Yes, I do.
Q. Okay. And he says in his email, "Stan, thanks
again for taking time to talk to me yesterday about the
Maalt Barnhart crude transloading project."
And I think he goes on to talk about
preservation and gathering of certain documents; is that
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Q. And what did you understand the purpose of that
meeting to be?
A. Well, that there was -- you know, they informed
me that there was, you know a dispute. And I don't
remember -- I guess, looking at it here, they identified
that there was a lawsuit, so I guess I was aware of that
at that time.
And they just had some questions and wanted
to, you know, get information from me relevant to that
lawsuit.
Q. Okay. And what type of information were they
interested in gathering from you at this meeting?
A. Well, I would -- I would point to items 1
through 6 in this email that he -- it was really nothing
beyond that.
Q. Okay. So were there any subjects in this
conversation that Mr. Lanter brought up that he was
interested in learning about specifically that you
recall?
A. I don't recall, I really don't.
Q. Okay. How long did the meeting last?
A. Maybe an hour. It could have gone somewhere
beyond an hour, but it was -- wouldn't have been more
than two. But I think it probably would have been
closer to an hour.
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A. I don't recall giving any information to him at
the meeting, no.
Q. Did you display any information, documentation
to him?
A. No.
Q. Now, is this the first time that -- in this
meeting, is that the first time you met Mr. Lanter?
A. It was.
Q. Okay. To your knowledge, has Mr. Lanter or
Mr. Wickes ever represented you, TXPF, or any of their
related companies?
A. Not to my knowledge, they have not.
Q. In this meeting, did you offer TXPF any
assistance as it relates to this lawsuit other than
gathering documents?
A. None.
Q. And you had said that Mr. Favors was present at
this meeting?
A. Yes, he was.
Q. Do you know why he was present?
A. I do not know why he was present, no.
Q. Okay. When was the last time you spoke with
Mr. Favors?
A. I really have no idea.
Q. Was it a week ago, a month ago?
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about or when it was, no.
Q. Have there been any text messages between you
and Mr. Lanter, his law firm, or Maalt Vista since this
meeting?
A. No, sir.
Q. Okay. Who owns TXPF?
A. TXPF is part of GrupoMexico Transportes.
Q. Okay.
COURT REPORTER: I'm sorry. Mr. Meador,
can you repeat that?
THE WITNESS: It's Grupo, G-R-U-P-O, and
then Mexico and Transportes, T-R-A-N-S-P-O-R-T-E-S.
Q. (By Mr. Kornhauser) The administrative offices
for TXPF, where are they located?
A. At the address I gave you earlier, in San
Angelo, Texas.
Q. And you had said that your position with the
company was the VP of sales and marketing, and you said
you've held that position for two years; is that right?
A. That's correct.
Q. And what responsibilities do you have as the VP
of sales and marketing?
A. Well, in a smaller operation, relatively
speaking in terms of rail as compared to big Class 1s,
or whatever like that, I wear a variety of hats as do
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A. No, no. It's been -- it's been I'd say at
least six months. I really don't -- I don't really
remember.
I remember -- I saw him at a conference in
March, but I never talked to him. And that was -- so
it's probably been since last September or October -- or
maybe that meeting in October. It'd have been a
conference or a meeting in October. I don't remember.
Q. Well, I'm not trying to nail you down to the
day or a week. But let me ask you, since that meeting
that happened with Mr. Lanter back in October of 2019,
did you speak to Mr. Favors?
A. There's a good chance I haven't spoken to him
since that meeting, now that I kind of think about it.
I probably haven't.
Q. Okay. Since that meeting in October 2019, have
you spoken to anybody at Maalt Vista about this lawsuit?
A. No, not about the lawsuit.
Q. And have you spoken to Mr. Lanter or Mr. Wickes
since that meeting?
A. Everything -- any correspondence that's been
had with Mr. Lanter has been identified in these -- in
the emails that have been produced. I don't recall
another -- I've not had another meeting. If there was a
follow-up call, I don't remember what it would have been
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all of us in that small operation.
Principally and, you know, most obvious is
the sales and making sure -- ensuring that we've got -you know, we've got car volume moving on our line. And
whatever associated activity goes along in support of
that, we lease and manage sitings and terminals. We
work with privately held terminals that move product on
our line, you know, and work on projects like this one.
I handle landowner relations, governmental
relations. Some of the communications we do internally,
particularly with our employees. Those are -- come to
top of mind.
Q. Okay. So a fairly diverse range of
responsibilities. And I appreciate you sharing that
with me. But obviously you are in the business of
sales, the key being to move volume on your line, right?
That's part of your responsibility, right?
A. Yes.
Q. And you held that position. When did you first
start that position?
A. It was early May of 2018.
Q. And prior to that position, what position did
you hold?
A. Well, I was new to the company at that time.
Q. So you came to the company in May of 2018?
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of activity and interest in shipping crude by rail that
was just getting started. I mean, there were people saw
an opportunity and a window in the markets to pursue
crude by rail, one.
And I knew that we had participated in
crude-by-rail shipment activity in our past, you know.
These opportunities are kind of windows. They come and
go. And so in a -- during a previous market
opportunity, Texas Pacifico had shipped some crude by
rail prior to my arrival to the company, of course.
Q. But you had never done it for Maalt Vista
before?
A. I can't say whether they had done that or been
party to a crude-by-rail shipment in the past. I don't
know that to be -- I don't know that to be the case.
Q. Okay. And do you have any personal knowledge
with respect to the specifics of TXPF's activity to ship
crude by rail along your line prior to your coming to
the company in May of '18?
A. Can you restate the question? I'm sorry.
Q. Right. Do you have any personal knowledge
regarding the specifics of efforts to ship crude by rail
along the TXPF line prior to your coming to the company
in May of '18?
A. Well, I was certainly interested in learning
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sand while you were involved; do you know?
A. That sand was coming in -- inbound it would
come to us and principally go to Big Lake and perhaps
the site there in question that's -- what we call
Barnhart.
Q. Was Jupiter in any way involved in the efforts
to transload frac sand and ship by rail; do you know?
A. Jupiter involved in shipment of frac sand? Not
to my knowledge, no.
Q. Prior to coming on board with TXPF in 2018, did
you have any prior experience in shipping crude by rail?
A. None.
Q. Now, you had said that in May of 2018 that
there was interest in shipping crude by rail, but a
window had been created in the markets.
What was your understanding as to why that
window had opened?
A. My understanding was that given the prolific
production of oil in the Permian Basin relative to the
takeaway capacity via pipelines, that that's -- the
imbalance there is what created opportunity for crude by
rail to be an option. The economics of crude by rail
could work because there's more production than there
was pipeline takeaway capacity out of the Permian.
Q. All right. So diminished pipeline capacity and
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what I could from our past experiences in so much as how
that would translate and relate into trying to land
these opportunities that we saw coming towards us, you
know, in 2018.
So, you know, I would say I was trying to
learn that and understand that and leaning on my team
and our company that had been involved in the past to -you know, to help me figure that out better.
Q. Do you know of a specific instance where TXPF
was involved in shipping crude by rail at the Maalt
Vista facility over in Barnhart?
A. I believe it had been shipped out of that
facility. But what I'm not sure of is what the
ownership of that facility was at that time.
Q. I'm sorry. It could have been -- it could have
been Maalt Vista's predecessor, when they opened, for
instance?
A. Correct.
Q. But you just don't know whether it was Maalt
Vista or their predecessor?
A. My understanding is that crude had been shipped
from that site before, but I'm not sure that Maalt Vista
was involved in that activity at that time, that's
correct.
Q. Now, where was Maalt Vista shipping their frac
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increased demand based upon production, right?
A. Yeah. Not so much diminished but just full.
The pipelines were full and the Permian was still
churning up a lot of crude.
Q. And at that point in time, what about the frac
sand market?
A. In May of '18, it was still strong.
Q. At this point, in May of 2018, was TXPF
actively looking for opportunities to transport crude by
rail out of Permian Basin?
A. Well, we were -- the phone was ringing off the
wall, so to speak. And we were being inundated with
requests and interest from a whole host of parties to do
crude by rail. So clearly we were pursuing those as
we -- you know, we would any business opportunities.
Q. All right. And what customers were shipping
crude by rail with the TXPF, if any, during this period
of time, which is May or June of 2018?
A. There was no activity -- there was no -- in May
or June, there was no crude-by-rail activity, actually
crude being moved in railcars at that time.
Q. But that was something that you were pursuing
at that point in time?
A. There were many opportunities where -- were
rising up during that time, and people were trying to
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put deals together during that period.
Q. So you same aboard in May of 2018. Can you
recall when was the first instance where crude by rail
was actually transported along to TXPF?
A. I would say it was in August or September, as
best -- is my recollection, somewhere in that time
frame.
Q. Of 2018?
A. Of 2018, yes.
Q. And what customer are we talking about there?
A. That would be -- that was BioUrja. And I guess
I'm pronouncing it correct. I don't know. It's how
I've always said it, "BioUrja." It's capital B-I-O,
capital U-R-J-A, all together.
Q. And BioUrja, you said, was transporting crude
by rail along the TXPF. Were you involved in that deal?
A. I was.
Q. Okay. They were coming out of what facility?
A. They were coming out of a private terminal just
outside of Barnhart -- I mean out of -- well, between
Big Lake and Barnhart. It's the CIG Logistics facility.
Q. And do you know to where they were going?
A. BioUrja was shipping down into the Gulf Coast
region, Beaumont area.
Q. In what amounts?
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Q. (By Mr. Kornhauser) And this is what happened
back in September of '18 through the summer of '19? You
are not going to answer the question, sir?
MR. LISSON: I'm instructing him not to
answer.
Q. (By Mr. Kornhauser) Okay. Now, why is it that
those rails were selected? Is there any particular
reason?
A. Well, I don't get into the business, really, of
where customers want -- you know, where they are going
to end up going and why a particular route is chosen.
But my understanding is and the way it
works in rail is depending on where your -- what largely
drives that, if not totally, is the decision-making is
who serves the destination point where this product is
going to go, right.
Q. Okay. What was the final destination? I think
you said it was the Gulf Coast, but where specifically;
do you know?
A. Well, in the Beaumont area. It was a Phillips
66 facility.
Q. They were the buyer of the oil?
A. I don't know -- I don't know all of the
business interest of who bought from whom, when, and who
owned the product when. I don't know those answers. It
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A. In carloads, we were shipping 75 car trains and
we would -- I don't remember the exact volumes. But we
were -- after a lit bit of a ramp-up, we were probably
running four trains a month or so, a train a week
roughly, somewhere in that neighborhood.
Q. For how long?
A. That ran until February, March time frame of
'19, and there was a little lull. And then we did a few
more shipments in the string of '19 before that business
ended in early summer of '19. I'm giving you general
time frames here.
Q. What routes were being used; do you know?
A. Well, the route -- the route was us to the Fort
Worth & Western -- are you asking for the rail carriers
or -Q. Yes, sir.
A. So the rail carriers involved Texas Pacifico,
Fort Worth & Western, and Kansas City Southern.
Q. And can you tell us what was the per car
revenue that TXPF was receiving for those movements?
MR. LISSON: No, we're not. We're
objecting to that.
MR. KORNHAUSER: Why is that?
MR. LISSON: It's confidential and trade
secret information.
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could be assumed that, but I don't know that to be the
case.
Q. Okay. The railcars that were used to make the
transportation of this crude by rail by BioUrja, were
those railcars that they were leasing or did they own
them; do you know?
A. My recollection and understanding is they were
leasing those cars.
Q. Do you know from whom?
A. I do not remember. I don't -- if I ever knew.
I don't know.
Q. Okay. Do you recall what agreements had to be
put together between the TXPF, the Fort Worth & Western,
and the KCS to make that happen?
A. Well, we had had a term sheet with -- directly
with BioUrja or a contract on shipment volumes.
Q. Okay. So that was an agreement that TXPF had
with BioUrja?
A. That is correct.
Q. Okay. What about agreements between the TXPF
and Fort Worth & Western and the KCS?
A. You know, we don't have written agreements
between us in terms of movements like this. So there
was no written contractual agreements amongst the rail
carriers as such.
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Q. And these were not unit trains; is that
correct? They were not 90 car unit trains?
A. Well, typically, kind of, the default number,
as it were -- usually people -- 100 cars is usually what
a lot of times gets considered a unit train. A unit
train is -- the number of cars in a train doesn't
necessarily constitute a unit train or not.
In this case, these trains, even at 75 cars
per train, were being considered a unit train.
Q. Was there a designated locomotive to the train?
A. No, I wouldn't say that there was a designated
locomotive to the train. The locomotive power for those
movements was KCS power, and that really, honestly,
is -- whether it was a dedicated or not is something
that I wouldn't really know. But I don't believe that
to be the case.
Q. Did you negotiate the agreement, the term sheet
between TXPF and BioUrja?
A. I did.
Q. Okay. And you said there were no written
contracts related to the movement between TXPF, Fort
Worth & Western, and KCS?
A. Yeah. Well, let me think about that. Because
what I just said a second ago, there was actually -actually, that was probably not entirely correct.
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material fee in place for crude oil shipments?
A. Well, in the case -- it depends.
Q. And what does it depend on?
A. It depends on the carrier and the Class 1
carrier that we are connecting with.
Q. Okay. Would you have it for some and not for
others?
A. No, that's not accurate. It's how it gets -how and when and where and to whom it's applied and paid
for.
Q. Okay. Well, how does that work, if you can
help me out?
I'm curious to know to whom you would
charge that hazmat fee?
A. Well, everyone that's moving hazardous material
-- I mean, anyone moving hazardous material over the
line is subject to the hazmat surcharge fee, and -- but
the difference is whether we are allowed to build that
into the price that goes to the Class 1s or not.
And there is an instance in this case with
KCS, we're able to quote them a rate that's what they
call our division for the Texas Pacifico, and that
division is inclusive of our hazmat fee.
Q. I see. So on this particular business with
BioUrja, was there a $1,000 a car hazmat fee?
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I believe there was a power share agreement
that we would have entered into with Kansas City
Southern, KCS. And then I guess the Fort Worth &
Western would have also separate from us. So in that
way there was an agreement in place.
What I was thinking of when I answered your
question previously was more of a contractual agreement
with term and volume and pricing and that kind of stuff,
and there wasn't anything like that between the three
parties -- between the three of us.
Q. Right. But you are saying that there was a
power sharing agreement with the KCS and the Fort Worth
& Western?
A. Yeah. It was -- specifically it would have
been between Texas Pacifico and KCS and then a separate
agreement. But I'm sure they mirrored it, you know,
closely between Fort Worth & Western and KCS.
Q. So KCS would have had a power sharing agreement
with both TXPF and Fort Worth & Western?
A. That's right. Because it was their power that
was going across Fort Worth & Western's line as well as
ours, that's correct.
Q. I got it. Okay. Thank you for that.
A. Uh-huh.
Q. Did TXPF have a $1,000 per car hazardous
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A. Well, the hazmat fee -- there was not a
stand-alone hazmat fee because it was built into the
rate that we were able to quote. So our hazmat fee was
included -- I mean, our division was inclusive of the
hazmat fee.
Q. I got it.
A. And that would apply to anyone shipping
hazardous material with -- over our line in conjunction
with Kansas City Southern. It would always be an
inclusive price -- our division would be inclusive of
the hazmat fee.
Q. All right. So you are saying with BioUrja, it
was built into the rate?
A. That's correct.
Q. Okay. Now, you talked about the BioUrja
business in August or September 2018. In 2018 into the
early part of 2019, was there any other customer that
was transporting crude by rail on the TXPF line?
A. In 2019, there was a second project that stood
up.
Q. Well, let's talk about 2018 just for a minute
and then we'll get into '19.
A. Okay.
Q. You had said in I think it was August or
September of '18, BioUrja was actually transporting
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crude by rail on your line. We talked about that.
Is there any other customers in 2018 that
are transporting crude by rail on TXPF's line?
A. Not -- no. The second project -- my
recollection is the second project didn't actually start
shipping crude until January of '19. I don't think
there were any trains that went out on that project
prior to December 31, '18.
Q. And why is that?
A. Sorry?
Q. And why is that? I mean, obviously the demand
was very high, -- we talked about that -- starting May,
June of 2018.
A. Right, right.
Q. You had described for us the business of
BioUrja. Why is it that there wasn't more crude by rail
being transported along your line in 2018?
A. Well, there's -- I guess the short answer is
that it takes -- these are fairly complex projects to
get off the ground and a lot of things have to fall in
place with a lot of different parties, you know, really
all getting lined up together and making it work.
And if your question is why is that, why in
December -- why was it December or January before you
could get the next one? It just -- it takes that long
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A. Around Bakersfield. I don't know the terminal
exactly, but in the Bakersfield area.
Q. Okay. And what kind of volume?
A. We were running 104 car trains, and, again,
about four a month. About one a week, generally.
That -- that -- it's never static; it's never always the
same.
Q. Right. And for how long was that done?
A. That ran through the better part of 2019. I
would say into the fourth quarter.
Q. Okay. And what was the -- what was that route?
A. Yeah. As far as the carriers again, I think is
what you are asking.
Q. Yes, sir.
A. Yeah, it would just be Texas Pacifico and BNSF.
Q. Okay. And were there power sharing agreements
between the TXPF and BNSF?
A. We don't power share with them, no.
Q. Okay. Why not?
A. Well, because we have sufficient power on our
line to deliver the cars to the interchange where BNSF
takes over the cars and moves them from there, and so
there's not a need for that.
Q. Okay. And do you know where Plains was able to
get their railcars?
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for these things to materialize. And, you know,
granted, everybody knows that there's a window, right?
And so with each passing month, you are
losing volume that you won't make up on the back end.
But it just -- it takes times. These are complicated
deals.
Q. Is it complicated because you are having
several different interchanges to get to the market
that's desirable?
A. Well, that can add to it. But I think there's
much more complexity beyond just the rail component of
crude by rail.
Q. Okay. Thank you for telling me that.
So what was this second project that came
together in 2019? Who was the customer?
A. Plains.
Q. Okay.
A. I guess it's Plains All American. I guess. I
don't know the different divisions they have but Plains.
Q. And they were moving crude by rail on your line
starting in, I think you said, January of 2019?
A. That's when I believe it started, yes.
Q. Okay. And where were they taking their crude?
A. Theirs was going to the West Coast.
Q. Where specifically?
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A. I don't know that either. I don't know if they
own them or if they lease them. I don't know.
Q. Okay. Is there anything else you recall about
that transaction whereby Plains was transporting crude
by rail on your line to Bakersfield?
A. Anything in specific that you are asking -- I
mean, I don't...
Q. Did you have a term sheet that you put together
with them on this?
A. Yes, we did.
Q. And was the $1,000 per car hazmat fee built
into their rate as well?
A. There was a hazmat surcharge fee billed
directly to Plains in this particular project.
Q. Was it different from BioUrja or was it the
same?
A. Well, it was different in that the BioUrja
charge was -- I mean, the difference is we billed -- in
the case of Plains, we billed that surcharge fee
directly to the customer because we're not able to
include that in our rate with BNSF.
Q. I see. Now, Plains was shipping this crude by
rail on your line out of their facility, but that was
not in Barnhart, correct?
A. That's correct.
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shipping service agreement.
It says (as read): Some of my general
questions kind of for you and/or Travis, is the plan
still for Jupiter to be the main player in shipping
crude by rail, not Shell? Who is the class one carrier?
How many 90 car trains are anticipated? And when do we
expect to start seeing empty cars show up?
And I believe in this next email Braden
tells you he believed "Travis just reached out to you,
but below are his responses."
And so Braden gave you the response to the
questions that you were looking for?
A. Okay.
Q. So these are Travis Morris' comments being sent
to you by Braden Merrill; is that correct?
A. Well, I don't know. I don't know. I mean, I
got the email from Braden, so I don't know what the
source of his information was for that unless it's
stated. But I don't see that.
Oh, it says here "his responses." I'm
sorry, it does say that. Okay.
Q. Okay. He says, "The Class One will be BNSF or
KCS."
So is it fair to say that as of September
6, the UP was not going to be the Class 1 carrier?

Page 108
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

power agreement between the TXPF and the BNSF for them
to be an option?
A. No.
Q. All right. That was not something that was
needed, correct?
A. No, it's not needed.
Q. All right. It was just if you were going to
pursue the UP or the KCS; is that correct?
A. That's correct.
MR. KORNHAUSER: Let's take a look at
Exhibit No. 11, Tammy, if we can.
(Exhibit No. 11 was marked.)
A. Yeah.
Q. (By Mr. Kornhauser) Let's take a look at
Jupiter 217, which is a part of Exhibit No. 11.
This Jupiter 218 -- this is Jupiter 218,
which is part of Exhibit 11. It's an email that you
sent to Travis Morris, and I believe it was on September
26, 2018.
A. Okay.
Q. And I guess you are trying to -- well, it says
here that you are mainly wanting to touch base to see
where you are with shipping crude in terms of the Class
1 carrier, estimated volumes by month, et cetera. "If
early October is still a target to start shipping
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A. It appears in the thinking of that day and at
that time that that looks to be the case. I don't
remember for sure. It is documented in these emails
that I've put forth.
But I seem to recall there was another run
at UP, maybe later on, like in -- like October time
frame, maybe, or something. I'm not sure, but later.
But it does appear that at this moment that
the UP is kind of off the table.
Q. I got it. And that was because of why?
A. Well, it's like I said before, each -- and as
we've gone over, here, today. You can see that each of
these -- each of these options have certain pluses and
minuses. And so it was -- you know, always kind of a
moving target of where are we headed.
And it seemed to kind of change by the day
or week as far as who was in the front position to be
the Class 1 carrier.
Q. Right. And we talked about all these different
elements that had to be in place. And obviously you
need to have everything in order to make that particular
opportunity be realized; is that correct?
A. Yes.
Q. Now, let me ask you, was there ever a need to
make an effort to secure a run-through agreement or
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railcars, when do you expect the empties to arrive?"
So, again, a touch out to Travis to find
out what's going on in regard to these Class 1 carriers?
A. Yes.
Q. And he responds on Jupiter 217, and he says,
"We have railcars pointed that direction and I'm waiting
for an update regarding timing as pulling fully
retrofitted cars from the pack of cars in storage has
proven to be a time suck."
Who did you understand that the railcars
were going to be leased from or secured from in order to
fulfill this opportunity at Barnhart?
A. I don't -- I remember somewhere in the
conversation -- well, when it was Shell, that they had
their own cars. And after Jupiter, I didn't really know
who -- what the source of the cars was going to be.
There was -- there may have been -although I'm not certain that this is the case, there
may have been some conversation with Equinor to provide
cars, but I don't know for sure.
Q. Were you ever involved in discussions with
Equinor about trying to secure railcars or tank cars for
the Barnhart project?
A. Well, Equinor was one of those parties -- if we
go back to earlier in the day when I talked about all
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these different people reaching out to us with -- you
know, saying I've got this, do you have that, so and so
forth, Equinor was one of those entities who had reached
out to us on several occasions stating that they had
cars available and were looking to employ them, you
know, into a project.
And so my recollection is, and I think what
I would have done knowing that, was if there was a need
for cars, I would have tried to link that up. But it
was wasn't something that I made -- I don't really
remember for sure if that's the case with Jupiter, if
that was happening or not, so I don't -Q. So you don't know if you contacted anybody at
Jupiter about this conversation that may have existed
between you and Jupiter about -- I'm sorry, about you
and Equinor about available railcars?
A. That's right.
Q. Now, do you know that Jupiter was involved in
the Pecos facility, that they had a transloading
arrangement in place with Maalt Vista out there?
A. I was aware that something was being worked on.
I didn't -- and at some point I think there were actual
shipments that moved out of that facility for a time
being. But I don't know the specifics, the timing or
anything about that. But I was aware something was
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Q. All right. Now, going back to this Jupiter
217, Mr. Morris says to you, you currently have the BNSF
in terms of Class 1s. However, we are expecting a
capacity determination from the UP on Monday. We also
had discussions with the KCS as a backup.
So is it fair to say that Mr. Morris is
telling you that currently have the BNSF in terms of
Class 1s, we're also expecting information from UP, and
we've also had KCS as a backup -- so I guess he's trying
to keep all the balls in the air here?
A. Yeah, that would be my guess.
Q. All right. And you thanked him for that
update.
Let's go ahead and take a look at Exhibit
No. 12.
(Exhibit No. 12 was marked.)
Q. (By Mr. Kornhauser) And this email kind of
goes to some of the issues we've been talking about.
This is an email from Nathan Ford to Stephanie Cortes at
the UP, copying you and copying Travis Morris.
And Nathan Ford says, Stephanie, "I just
got off a call with Stan from TXPF (copied). And he was
saying that the UP and TXPF do not yet have a run
through agreement."
Was that a true statement?
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going on out there.
Q. But that wasn't on the TXPF, correct?
A. That's correct.
Q. That was on the UP?
A. That's right.
Q. Do you know who Jupiter was using -- whose
railcars they were using for those?
A. I have no idea. I have no idea.
Q. But is it not true that you were not involved
in the issue of where rail or tank cars were going to be
sourced for this Barnhart business opportunity?
A. I was not involved in that.
Q. Okay. Were you ever solicited by anybody
either at Sequitur, Maalt Vista, or Jupiter to help try
to find railcars?
A. I don't remember being asked that, per se. But
you know, everybody was trying to put stuff together.
So if it came up in a conversation, that could have
happened. But I don't remember specific conversations
or calls organized for the purpose of discussing
railcars, per se.
Q. And you never called anybody at Equinor and
tried to introduce them to anybody at Maalt Vista,
Sequitur, or Jupiter for that purpose?
A. I really don't remember that.
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A. Yes.
Q. It says, "Also, the Ft. Worth & Western can
only handle about 75 cars, due to lack of power. So the
way I understand it is that UP will need to have run
throughs with both Ft. Worth & Western as well as TXPF."
Would you agree with that statement?
A. I agree with that statement, yes.
Q. Okay. What is your understanding of the
efforts that Nathan Ford or Jupiter was making in order
to try to get these run-through agreements, these power
agreements set in motion between the UP and the TXPF and
the UP and the Fort Worth & Western?
A. Can you ask the question again, please?
Q. Sure. What is your understanding of what
Nathan Ford was trying to do to get these power
agreements in shape between the UP and TXPF and the UP
and the Fort Worth & Western?
A. I don't know what he was doing. But I think -you know, reading back through these emails here now,
you know, I think that my thought line was that they may
not realize that that's still not in place and needs to
be for the UP to be an option.
Q. Right. Do you know if anybody at the UP
responded to this email that Nathan Ford sent out?
A. I don't know. If there's some subsequent
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documents and give them to your lawyer, and your lawyer
will produce those in compliance with the subpoena?
MR. LISSON: We'll comply with our
discovery obligations.
Q. (By Mr. Kornhauser) Are you aware of any of
these documents existing? Have you tried to look for
them?
A. Yes. We have -- we have information on rail -crude-by-rail shipments that we are gathering.
Q. Thank you.
MR. KORNHAUSER: We'll go ahead and pass
the witness at this time.
EXAMINATION
BY MR. WICKES:
Q. Mr. Meador, my name is Paul Wickes, and I
represent Maalt and Vista in this action. Do you
understand that?
A. Yes, sir.
Q. I apologize for the late hour, and I do have a
fair number of questions. It won't go as long, but let
me know if you need a break at any time.
Generally, if you are going to talk to a
layman, what type of rail services does TXPF provide to
its customers?
A. Well, I don't know if I understand the nature
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documents. Most of those were existing when I came in
because of our prior relationship.
But -- they are there, so I can't speak to
the nature of how we got there, but we got there.
Q. Okay. I'm looking at period from, say,
September 1 through December 31 of 2018. During that
time was Texas Pacifico capable of moving crude rail -excuse me, crude oil railcars from the Barnhart
facility?
A. Will you restate the dates you are asking?
Q. Sure. I'm really just looking for the fall and
beginning of winter for 2018.
And, actually, let's go all the way through
2019. So let's say September 2018, a year and four
months to the end of 2019, was Texas Pacifico capable of
moving crude oil railcars from the Barnhart facility
during that period of time?
A. We were -- we did have capacity to move that
rail.
Q. Okay. Was there ever any time during that
period when Texas Pacifico's rail service was
unavailable to a customer who was willing to pay for it
and sign the required agreements?
MR. KORNHAUSER: Objection, form.
A. There was not a such time.
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of the question in layman's terms, what rail service we
provide?
Well, we are basically a freight carrier of
products. We don't have any passenger service in terms
of rail. So it's all freight movements. And we have a
somewhat limited commodity mix that we move over our
line, I guess you would say.
Q. All right. And one of the areas where you had
a customer was at the Barnhart facility with Maalt; is
that right?
A. That's correct.
Q. And you had provided rail service out of that
facility in the past?
A. That is correct.
Q. And there was some discussion about -- it
wasn't a term that you used, but it was used today, of
industry track agreements. You recall that?
A. Yes, sir.
Q. Have you entered into industry track agreements
with Maalt in the past?
A. We have.
Q. Has there ever been any problems in reaching
that type of an agreement with Maalt?
A. No. Well, let me state, I've not been involved
in the development of those or the execution of those

Page 193
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. (By Mr. Wickes) Was there ever a time during
that period when Texas Pacifico's rail service was
unavailable at Maalt's Barnhart facility for any reason?
A. No.
Q. Was there ever a time during that period when
Texas Pacifico's rail service was curtailed for any
reason?
MR. KORNHAUSER: Objection, form.
A. During that time, there was no curtailed
activity going on.
Q. (By Mr. Wickes) I'm going to pull up and try
to share my screen. See if I can do this as good as
Mr. Kornhauser.
MR. KORNHAUSER: Compliments will get you
everywhere.
Q. (By Mr. Wickes) Can y'all see my screen?
A. Not yet.
(Discussion off the record.)
Q. (By Mr. Wickes) Mr. Meador, can you see that
screen right now?
A. Yes, I see an email.
Q. Yeah. Okay. Good. We're cooking with gas.
All right. What was our last exhibit
number?
(Exhibit No. 40 was marked.)
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Q. (By Mr. Wickes) So we'll mark this exhibit as
40, and I'll email it around when we're done.
This is an email that was produced to us by
Shell in this case. And, Mr. Meador, you are not on it,
but it does mention that "spoke to Stan today."
If you could just take a chance to read
that top part of that email and let me know when you are
done.
A. Okay.
Q. All right. I'm going to focus on a lot of it,
but I'm going to start there on Bullet Point 3. It
says, "He doesn't see any issues with us moving 6-8, 90
car train sets a month right now..."
Do you recall having a conversation with
Mr. Thompson at Shell about being able to move that
volume of cars out of the Barnhart facility?
A. I remember a conversation with him and this is
certainly something that we would have talked about. So
I -- you know, I take it at face value here that it's in
there. I don't specifically recall the exact
conversation, but it's in line with what we would have
talked about.
Q. And is it true that Texas Pacifico had that
capacity to move that volume of cars?
MR. KORNHAUSER: Objection, form.
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case-by-case basis in my experience.
Q. Okay. So if Shell, back in June of 2018,
wanted to lock up rail transportation for moving
railcars, let's say, in October of that year, what would
it need to do?
A. Yeah. From moving cars on our line, we would
have -- I mean, I guess you'd have to have a project -you know, standing project to make that work. And the
components that we described and discussed earlier today
are at play in terms of a terminal on that line, the
products secured to be able to move the transloading,
the railcars to put it in, the shippers, and, you know,
getting it to the destination.
All of those things have to be in place.
Q. At least as far as what TXPF would do, could
they at that time go ahead and lock in your role in
providing that transportation?
A. Yeah. We can sign, you know, an agreement for
transportation services where it would be structured
such that, you know, there would be an expected delivery
date both in terms of the product to be moved -- ready
by that date and that we're committed to moving that
volume on that date and beyond.
Q. Okay. And you understood when you were talking
to Shell that Shell was looking to move Sequitur's crude
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A. We -- yes. I mean, we feel like we had that
capacity. I -- yeah. Yes. The answer would be yes.
Q. (By Mr. Wickes) Okay. It says here, "TXPF
will gave their rate to UP or BN, then they will provide
us a combined rate from origin to destination."
Do you recall giving your rate to UP or BN?
A. Well, because of the nature of our relationship
with each of those carriers, it works slightly different
in those two. But in both cases they had our rates.
Q. Okay. So if they -- if Shell wanted to get a
rate from UP or BN, they could do that and it would be
inclusive of TXPF's rate?
MR. KORNHAUSER: Objection, form.
A. Well, the -- as was previously discussed, the
BN rate would -- there would have been a surcharge
applied or a charge to the shipper in the case of BN.
Q. (By Mr. Wickes) Okay. And this is in June of
2018. How far in advance is it common in the industry
to negotiate a rate for moving railcars?
A. I don't know if there is a standard, in my
experience. I've seen things where I quote out prices
for a move that may not happen for six or eight months.
And there's times when we quote something and days later
some, you know, product is moving.
So I would say that it's more of a
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by rail; is that right?
A. I don't really know if I knew whose crude it
was. And that's always a little bit of a -- you know,
from my vantage point, whose it is, when and where, I
don't -- you know, I don't always know that.
So I don't know that I could say that I
knew it was Sequitur's crude oil that was going to be
part of this deal.
Q. Okay. I'm going to go -- moving on, I'm going
to go up a few months now. This is Exhibit 16 to a
prior deposition. It was Exhibit 10 to your deposition
earlier today.
And this is an email from Mr. Merrill at
Sequitur to you; is that right?
A. That's what I see.
Q. In the second paragraph, he says, "The Class
One will be BNSF or KCS." He says, "I got the KCS rate
yesterday and I am working the last of the details on
cars so I can evaluate which direction."
If Mr. Merrill wanted to proceed with
either BNSF or KCS, what would he need to do?
A. Well, he's going to be -- in terms of moving
the cars with Texas Pacifico, we would have wanted to
understand what their, you know, volumes were going to
be and what we could structure, you know, an agreement
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around so that we could, you know, kind of make sure we
reserved that capacity for this project, so to -- is how
I'd put it.
Q. Okay. And in your experience, if KCS is
providing a rate to a customer, like Sequitur in this
case, is that indicative that they are able to provide
transportation?
MR. KORNHAUSER: Objection, form.
A. Yeah. I think there is -- it's indicative that
they could be conditioned on, you know, more details
about that. But I think it's reasonable that if someone
is giving you a rate -- and, again, I don't see what
those terms look like on the KCS quote when that's
provided, so I don't know if they make a commitment to
that or not.
But one would assume that if they are
getting a rate, that there would be some service
capacity to go with it.
Q. (By Mr. Wickes) And if you ever had a customer
where -- and it's probably very rare since you are short
line, but only need the services of TXPF, would you give
out a rate if you weren't able to move the freight?
A. Well, it's possible that you would give -- I
mean, if I knew that I couldn't do it, I would be
forthright with the customer and say, you know, we're
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A. Well, my understanding, he was certainly my
primary point of contact in trying to make sure that our
part of the rail -- that what needed to happen for this
project to work relative to the TXPF's role in it, he
was the go-to guy for me in that regard.
Q. Okay. And did you understand that he was
working either with or for Sequitur to move its crude
out of the Barnhart facility?
A. Yeah. I understood him to be part of the mix
of all the people that were involved in this project.
Q. At the risk of not being able to come back to
the screen, I'm going to stop sharing for a minute.
I want to talk a little bit about the
transportation with BioUrja. Am I saying that right?
A. It works for me.
Q. All right. And when did that transportation
start?
A. I think it was perhaps as early as August or
September sometime.
Q. Of '18?
A. Of '18, yes, sir.
Q. Okay. And how far away is their terminal from
the Barnhart facility?
A. Boy, it's probably 10 miles or so.
Q. And Texas Pacifico services both of those
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going to have problems with capacity. We've got some
capacity constraints or whatever.
But I guess there could be a case where I
would give them a price but conditioned and so long as
they know that there may be some difficulty with moving
their freight.
Q. Now, on the screen is what was Exhibit 11 to
today's deposition and was Exhibit 93 in a prior
deposition. I'm going to go to the second page.
And this is an email between Travis Morris
and yourself dated September 26. Do you see that?
A. Yes, sir.
Q. All right. He says (as read): I believe the
Vista facility will be ready during -- ready near the
beginning of October.
Did you understand that to be the Barnhart
facility?
A. I did.
Q. He says, "We currently have the BNSF in terms
of Class 1s."
Then it talks here about, we have had
discussions with KCS as a backup.
Who did you understand Travis Morris to be
at this point in time? Or what was his role in this
process?
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facilities?
A. We do.
Q. And BioUrja was able to acquire the necessary
cars -- railcars to move the crude?
A. They did.
Q. And they were moving 75 car unit trains?
A. That's correct.
Q. What's the difference between a 75 car unit
train and a 90 car unit train?
A. Besides the difference into the delta in those
numbers, it really is -- a unit train really is just -it signifies more that all the cars in that train are of
the same commodity, going from the same origin to the
same destination.
Q. I'm sorry. My question was a little bit
facetious. I'm kind of trying to make the obvious.
There isn't any difference between a 90 car
unit train and a 75 unit car train other than one of
them is moving 15 more cars; is that right?
MR. KORNHAUSER: Objection, form.
A. That is correct. I agreed with his 15-car
difference.
Q. (By Mr. Wickes) And my recollection is that
there was a power share agreement between KCS and Fort
Worth & Western and also with Texas Pacifico to move
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those railcars; is that right?
A. That's how I remember it also, yes.
Q. Okay. And if you were to do a deal for the
Barnhart facility, you potentially would need to
negotiate a new power share agreement with KCS?
MR. KORNHAUSER: Objection, form.
A. In the case of KCS, we would have needed to
have had a power share agreement.
Q. (By Mr. Wickes) And how it works just
logistically is that means KCS personnel moves their
power to Fort Worth & Western and then Fort Worth &
Western personnel moves the KCS power to Texas Pacifico
and then Texas Pacifico personnel would then operate the
KCS power; is that right?
A. That's correct.
Q. Okay. And are power share agreements fairly
common within the railroad industry?
A. Yeah, I believe they are.
Q. Okay.
VIDEOGRAPHER: Excuse me, counsel.
(Discussion off the record.)
Q. (By Mr. Wickes) All right. You used the term
during your deposition earlier today, the phrase "low
hurdle."
Is acquiring a power share agreement, is
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A. It was available.
MR. KORNHAUSER: Objection, form.
Q. (By Mr. Wickes) Where is their facility in
relation to the Barnhart facility?
A. So McCamey is west of Barnhart probably about
60 or 70 miles west.
Q. Okay. And it's also served by Texas Pacifico,
obviously?
A. It is served by it.
Q. What other railroads took part in moving the
crude for Plains?
A. The only other one that touched those railcars
was BNSF.
Q. Okay. And so you were able to get railcars
from their facility to BNSF and then they took it from
there?
A. That's correct.
Q. All right. And was there ever any time dealing
with Plains that BNSF ever said, we're not willing to
provide rail transportation to Plains for crude by rail
during this 2019 period?
MR. KORNHAUSER: Objection, form.
A. They didn't -- they never stated such.
Q. (By Mr. Wickes) In fact, they did continue to
provide rail transportation, correct?
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that something you see as a low-hurdle or a high-hurdle
task?
A. Well, I believe I said that in the context of
when we were considering -- when KCS was being
considered as the Class 1 carrier, that because we had
an existing power share agreement that was for a crude
project, similar size, volumes, things -- there were a
lot of similarities about it, that my reference to the
low hurdle was that we had, you know, somewhat of a
template already in place.
And so, in our mind, being able to execute
a power share agreement with KCS was in that context the
low hurdle.
Q. Understood. And Plains, I think you said, when
did they start moving crude by rail?
A. I believe it was in January of '19. We may
have had a train or two in December of '18, but I'm
pretty sure it was January of '19.
Q. All right. And they were able to get railcars?
A. They had railcars.
Q. They owned their own?
A. I don't know if those were owned or leased by
them. I don't know.
Q. And rail transportation was available to them;
is that right?
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MR. KORNHAUSER: Objection, form.
A. They provided rail transportation through the
end of that project.
Q. (By Mr. Wickes) Okay. Are you aware of Fort
Worth & Western ever refusing to move crude railcars for
BioUrja?
A. In the project that we served and originated
those shipments out of -- out of the CIG site, they
never refused any crude by rail service or shipments.
Q. And was there ever a period of time where you
became aware that Fort Worth & Western wasn't also
willing to move railcars carrying Sequitur's crude?
A. I was never aware of that.
Q. All right. The next exhibit -- this was
Exhibit 95 to a prior deposition. It was Exhibit 14
earlier today.
Do you recall going through this exhibit?
A. With Keith Davis and Fernan, yes, I do.
Q. And at this point you are dealing with Keith
Davis, and he was with which company?
A. Equinor.
Q. And that was the car supplier?
A. They had cars, that's right.
Q. Were you under the impression in your
communications from Mr. Davis that they had enough cars
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to supply what was needed for this project?
MR. KORNHAUSER: Objection, form.
A. I don't remember an exact conversation where we
specifically talked, you know, how many cars he had
available. I'm sure we discussed it. I don't remember
what those numbers were or, you know, that he said he
could fully supply this project or any -- I don't
remember that specific of a conversation with him.
Q. (By Mr. Wickes) Okay. And just so -- I don't
want to mischaracterize what you are saying, so if I do
this wrong, correct me.
I think your testimony is that he had cars
available. Whether or not he had cars to fully supply
every need, that's what you are not sure of. Is that
fair?
A. That's fair. That's correct.
Q. And it looks like -- we went through this
earlier -- that you suggested that he contact Josh
Monroe at KCS?
A. That's right.
Q. Did you see KCS as a more viable option or was
it just someone else to contact?
MR. KORNHAUSER: Objection, form.
A. You know, I think it was just someone else to
contact. You know, we've only got three options coming
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Benji Hubbard, correct?
A. Let me look here. Hang on. Okay.
Q. All right. And Mr. Hubbard works with Fort
Worth & Western?
A. That's correct.
Q. In the second paragraph, you write, "Also,
spoke with some guy who is working with Jupiter on
getting crude shipments going out of the Vista site at
Barnhart."
Who is that some guy?
A. At this stage I imagine it was the Mr. Dion
Nicely.
Q. And then it says, "Looks like they are going to
go on KCS after all."
What do you recall happening that brought
you to that conclusion?
A. Well, just because of the interaction that he
had been having and some of the previous emails that we
looked at a little while ago about movements to Kansas
City or the East Coast. And those conversations were
going through KCS.
Q. Okay. It says, "Also spoke with Josh today..."
I assume that's Josh Monroe at KCS?
A. I would agree.
Q. "...and the power agreements that are in place
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off of Texas Pacifico. So if you are not making headway
here or there, then try the other and vice-versa.
So it was more of a here's -- if you
haven't checked this option, here's another one.
Q. (By Mr. Wickes) All right. Now I'm showing
you Exhibit 96 to a prior deposition. It was Exhibit
No. 19 to today's deposition.
And just, again, summarize what's going on
with this email.
A. This is with Travis Morris, okay.
Was there a question?
Q. Yeah. It looks like you are providing him with
TXPF's terms of agreement?
A. Yes.
Q. And then if we go up further, here's the terms
of agreement that you were providing; is that right?
A. It looks -- I agree with that.
Q. Okay. At this time was TXPF willing and ready
to provide rail services for railcars out of the
Barnhart facility?
A. We were -- we were capable and ready to move
railcars with this project.
Q. Now I'm going to show you Exhibit 99 in a prior
deposition. It was Exhibit 21 in today's deposition.
And this is a conversation between you and
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will apply to these shipments as well. So hopefully
we'll get that buttoned up pretty quickly."
What power agreements are you talking about
there?
A. Yeah. So that had to have been the ones that
were in place for the BioUrja project.
Q. Okay. And did Josh Monroe indicate that KCS
was willing to use those same agreements that were
already in place to this project if it got off the
ground?
MR. KORNHAUSER: Objection.
A. That's what my email says.
Q. (By Mr. Wickes) So the discussion of power
agreements you talked about earlier being a low hurdle,
at this point it looks like it's not a hurdle at all?
MR. KORNHAUSER: Objection, form.
A. I would agree to that statement, based on this
email.
MR. KORNHAUSER: And what email is this
again, for the record?
MR. WICKES: It was your Exhibit 21 earlier
today.
MR. KORNHAUSER: Yeah, it doesn't appear to
be.
MR. WICKES: It was Exhibit 99 in a prior
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deposition. It's an 11/2/2018 email.
MR. KORNHAUSER: What's the Bates label on
it, Paul?
MR. WICKES: TXPF 56.
MR. KORNHAUSER: Okay. That's not Exhibit
21.
MR. WICKES: Let's figure out which one it
is and I'll correct the record. I may have taken poor
notes.
MR. KORNHAUSER: Yeah, I'm struggling in
trying to find it. Hang on.
It's 32. Let me see it again.
MR. WICKES: It's on the screen.
I tell you what, let's do this. We'll just
mark this as the next exhibit. So that would be Exhibit
41, I believe. And worst-case scenario, we'll have it
in here twice.
(Exhibit No. 41 was marked.)
MR. WICKES: Okay.
MR. KORNHAUSER: Yeah, I don't think it was
marked by us. Exhibit 41 now?
MR. WICKES: Exhibit 41. My apologies.
I've tried to take notes as best I could, but -MR. KORNHAUSER: Yeah, because I don't
think it's a part of any our exhibits.
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4:30, I don't need any snide stuff at 5:00 o'clock.
MR. KORNHAUSER: Well, you know, I think
your narrative is what I'm objecting to. I didn't mean
it to be snide.
MR. WICKES: Okay. Fair enough.
Q. (By Mr. Wickes) Just identifying KCS 14
through 20, if you could, read that paragraph there from
Mr. Nicely to Mr. Monroe.
A. You want me to read it out loud or just read
it?
Q. No, sir, just to yourself.
A. Okay. Yeah.
Q. Okay. It says here he's attached a quick model
to show the econs. Do you see that?
A. Yes.
Q. And do you understand this to be the economics
with doing crude out of Barnhart?
A. Yes.
Q. And I'm just going to go to the econs real
quick. This is what was attached.
I'm going to go to the next exhibit. This
will be Exhibit 43 -- I'm sorry, this was marked earlier
as Exhibit 31.
And now this is -- this is Exhibit 85
previously, Exhibit 31 today. And this is where
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MR. WICKES: Okay. I may have messed up.
So all the discussion we just had with Mr. Meador will
be related to Exhibit 41, and it also was the prior
Exhibit 99 to a prior deposition.
Q. (By Mr. Wickes) This one I show as having been
an Exhibit 30 from earlier today.
I don't really have much of a question for
it. It was just that you were having conversations with
Josh Monroe directly; is that correct, Mr. Meador?
A. That's correct.
Q. And now I have another exhibit -- and part of
this was earlier today, but not all of it. So this is
going to be Exhibit 42.
(Exhibit No. 42 was marked.)
Q. (By Mr. Wickes) And this is an email chain
four days after your call with Josh that we just saw,
but this is not something that you are in. And it was
produced by KCS.
MR. KORNHAUSER: I'm going to object. Is
there a question?
MR. WICKES: You know, Matt, I didn't
object much this morning. I'll get to it. I'm just
setting it up. All right. If I do anything improper,
you let me know.
But, you know, after I get the witness at
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Mr. Nicely is sending some numbers to you; is that
right?
A. Yes.
Q. And then if we look here, we have the economics
that he's showing -- the same thing that he sent to KCS
he's sending to you; is that right?
A. I'm not able to -- I mean, with the way this
thing is scrolling and back and forth, I can't...
Q. Here's what I'll do. This is Exhibit 42 that's
on the screen now.
A. Okay.
Q. And the next is Exhibit 31, which was shown to
you earlier.
Do those appear to be the same economics?
A. They do.
Q. Okay. So I'm going to walk through the email
chain that you are on. And Mr. Nicely says, "I got a
rate from KCS and it's basically a non-starter for the
western portion of this route considering where the
differentials are trading."
What did you understand the differentials
to refer to?
A. Well, those are the spreads between -- those
are the inputs on his model that have to do with the
price of the commodity.
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$14. Still need to include fuel, cars, off road [sic],
credit, miscellaneous, demurrage, et cetera."
Did I read that correct?
A. Yeah, offload, offload, credit, demurrage.
Q. Got it. Does he raise any other obstacles
other than the cost of spread -- excuse me.
Does he raise any other obstacles other
than the cost of freight and the tightening of spreads?
A. Not any more other than acknowledging that
there's added cost onto that freight rate, that's
correct.
Q. Other than the economics, was there anything
else at this time that was preventing this deal from
being done?
MR. KORNHAUSER: Objection, form.
A. Again, I'm going to keep my comment to Texas
Pacifico. And we provided rates and had service
capacity to offer to this project and move those
railcars at that time.
Q. (By Mr. Wickes) Okay. Now I'm showing you -this was Exhibit 34 in today's deposition. It's Bates
labeled TXPF 001. And in it -- I'm looking at this
bottom part. This is November 19th, a few days -- I
guess about a week after the last email exchange we just
went through -- and it's from you to Braden Merrill over
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in with parties along, throughout the whole -- all of
these months we've been discussing today, but -- because
of -- you know, largely because of that reason.
Q. Was there ever a point in time going back from
June 2018, when you were first talking to Shell, all the
way through to December of that year, where someone
within this collective, whether it was Shell or Jupiter
or Mr. Nicely or Mr. Merrill, anybody involved in the
project had said, we're ready to go, went to do it, we
want to hire your services?
MR. KORNHAUSER: Objection, form.
A. Well, there were moments where there was
discussion about cars are on their way and things of
that nature, where, you know, I think everybody was
thinking and hoping that we were kind of there.
But from my vantage point, we didn't get to
that point because I knew there was some missing pieces
that were not in place yet.
Q. (By Mr. Wickes) Okay. And the missing pieces,
what are you referring to?
A. Well, the various agreements that we've talked
about, the transportation agreements, the -- those types
of things, and the fact that -- that -- you know, that
because of the regular moving from one Class 1 to the
other -- you know, I never heard from any of the Class
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at Sequitur, correct?
A. That's correct.
Q. On the second paragraph, you are saying, "We
are not seeing or hearing much back from any of the
Class 1s nor from the guy Jupiter had retained to help
with rail regarding this project."
Who's the guy Jupiter had retained to help
with this project regarding this project?
A. Yeah, I had spoke to this earlier, and I
think -- like I said then, I believe that my reference
was to Dion Nicely.
Q. Okay. So you were letting -- in case he didn't
know, you were letting Mr. Merrill know that there was
someone hired by Jupiter to help with rail regarding
this project?
A. Yes.
Q. Do you know why you weren't hearing anything or
there wasn't much activity after those emails that we
just went through?
A. I don't -- I don't know specifically. I mean,
you know, these things have a tendency to have a cadence
and there's -- you know, just because I'm not involved
over a given period doesn't mean that there's not
activity going on elsewhere.
So that's why I was trying to kind of check
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1s that this thing is a go and we're moving.
Q. Okay. And for the Class 1s to say it's a go
and we're moving, they would have to get what from
Sequitur or the folks working on its behalf?
A. Well, I think the Class 1 -- once they provided
a quote and that's been agreed on, again, you know,
there's -- I don't know that there's necessarily a
written contract that's put in place with them or not,
frankly.
But, you know, there's a certain buildup to
where you know that we're launching this thing. I mean,
everything is in place.
And while the discussion sometimes got
close on the facility is ready or cars are moving in
this direction, or whatever, we never got to where all
the of the pieces that had it to be in place were fully
there -Q. I'm sorry. I didn't mean to cut you off.
MR. KORNHAUSER: Was the witness finished
with that answer?
A. I just said "at the same time" at the very end.
Q. (By Mr. Wickes) So, for instance, the power
share agreements that potentially TXPF might need with
KCS, is that something that would get negotiated and
finalized once you got the go-ahead from Sequitur that
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we're ready to make this happen?
A. Well, what one of the emails that I was shown a
moment ago, you know, made me remember, I guess would be
the way to say it, is that it appears that KCS agreed
that we wouldn't actually have to execute an agreement
in the case of KCS with this particular project, that we
would piggyback off the already existing agreement.
In the case of other -- in the case of the
UP, you know, we would have had to have had that power
share agreement in place before you start sharing power.
I mean, that would have had to have happened.
Q. And I guess my question is more broad. It
seems to me if you are having communications with
Mr. Nicely and he's saying this is a loser, we're upside
down, we can't do it, after that communication you are
unlikely to go and do all those little things that
you've talked to about to get it to the finish line.
Does that make sense? Do you agree?
MR. KORNHAUSER: Objection, form.
A. That does.
Q. (By Mr. Wickes) So I guess my question is,
these other little impediments, did TXPF ever get the
impetus from Sequitur or anyone working on its behalf
that we've got rates, we can deal with those rates,
let's do what we have to do to get this thing nailed
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rail transportation for crude by rail?
A. There was not.
Q. In fact, you were, during that time period,
moving crude by rail for two other customers, correct?
A. Yes, going from -- I mean that is correct, as
we talked about today. But, yes, there were two
other -- in that 2018, 2019 time frame, yes, that's
correct.
MR. WICKES: Thank you, sir. I'm going to
pass the witness.
FURTHER EXAMINATION
BY MR. KORNHAUSER:
Q. Mr. Meador, just a few follow-up questions.
There was a lot of questions from
Mr. Wickes about these emails between you and Dion
Nicely where Mr. Nicely is commenting about the pricing
and everything that he's experienced.
Do you recall that testimony?
A. Yes, sir.
Q. These are perceptions that Mr. Nicely had about
the pricing, correct?
A. Well, I don't know if they were perceptions or
-- I don't know -- I mean, I don't -- perceptions, I'm
not sure how to answer the question, that they were
perceptions, but it was what he was putting forth to us
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down?
MR. KORNHAUSER: Objection, form.
A. We just never got there on some of those points
as has been pointed out today.
MR. WICKES: Let's take a short break. Let
me look over my notes and we'll try to wrap this up.
VIDEOGRAPHER: Off the record. The time is
5:25.
(Brief recess, 5:25 p.m. to 5:34 p.m.)
VIDEOGRAPHER: Back on the record. The
time is 5:34.
Q. (By Mr. Wickes) All right. Mr. Meador, I'm
going to ask you about rail transportations. And for
this purpose, I'm just asking about rail transportation
from the Barnhart terminal over TXPF's lines to the Fort
Worth & Western interchange point or over TXPF's track
to the BNSF interchange point.
For that rail transportation in particular,
limit it to that, was there ever a time in 2018 or 2019
when rail transportation was not available?
MR. KORNHAUSER: Objection, form.
A. There was never a time in that time period
where we were not providing rail service.
Q. (By Mr. Wickes) Was there ever a time during
that time period when TXPF was not willing to provide
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as his economic models.
Q. Right. There weren't economic -- in other
words, they weren't comments from Sequitur's about
Sequitur's perceptions of the market and how the price
has affected any of these opportunities. These were
just Mr. Nicely's perceptions, correct?
MR. WICKES: Object to form.
Q. (By Mr. Kornhauser) Is that correct?
A. That would have been my understanding. That's
how I would have interpreted. The information I was
getting from him was based on his analysis.
Q. In other words, was the information that
Mr. Nicely was giving you about these numbers that we've
talked about, it wasn't based upon an exchange that
existed between Mr. Nicely and Sequitur; is that
correct?
MR. WICKES: Objection, form.
A. Well, I can't speak to that because I don't
know if he had conversations with him or not. So I
don't know.
Q. (By Mr. Kornhauser) But this is an email from
Mr. Nicely based upon his comments, not any comments
that came from Braden Merrill; is that correct?
MR. WICKES: Objection, form.
A. They weren't presented to me as that. They
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the Fort Worth & Western, this Barnhart project doesn't
get off the ground; is that true, sir?
A. Relative to the KCS, that's correct.
Q. And we know never -- such an agreement was ever
executed, correct?
MR. WICKES: Object to form.
A. There was not a second power share agreement
between Texas Pacifico and KCS ever executed specific to
the Vista, Maalt, Sequitur crude-by-rail project.
Q. (By Mr. Kornhauser) Now, we had talked about a
number of things that had to be in place at the
beginning of this deposition in order to get crude by
rail out of the Barnhart facility over to the Gulf
Coast. Do you recall that testimony?
A. Yes, sir.
Q. All right. We had talked about having a
destination, right, a terminal with capacity. Do you
recall that?
A. Yes, I do.
Q. And are you aware that anything that Dion
Nicely was referencing in any of his communications
referenced a specific destination terminal with capacity
to offload these crude-by-rail shipments?
A. Yeah. After looking back through what we've
seen today, you know, the reference to Philadelphia and
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over to San Angelo junction, which is, I guess, where
your track connects with the Fort Worth & Western; is
that correct?
A. That's correct.
Q. Truth is, those railcars could not go any
further, though, unless there was a power sharing
agreement that existed between the KCS and the Fort
Worth & Western if the KCS was going to be the Class 1
carrier, correct?
A. That's correct.
Q. And the same is also true, that if the Class 1
carrier was the UP, in other words, you could not get
your -- these railcars past San Angelo junction unless
there was a power sharing agreement between the UP and
the Fort Worth & Western, correct?
A. Based on the specifics of what this project
contemplated, being 90 cars of crude, that's correct.
Q. And we know that there was no such power
agreement between the UP and the Fort Worth & Western;
is that correct?
A. That -- there had been a power share agreement
in place. That was -- the change was that notification
that we saw in one of the exhibits, but -- their status
changed again. You know, I'd really kind of rather not
speak about what agreements they had in place, when,
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some of those places. But more specific than that, I
don't have any recollection.
Q. Right. So obviously you don't have a
destination terminal. You don't have capacity that
meets with the customer's needs. Obviously that's, you
know, one element that is awfully important, would you
agree?
MR. WICKES: Objection, form.
A. I would agree.
Q. (By Mr. Kornhauser) We talked about the
existence of power sharing agreements ad nauseam.
That's something that has to be in place, right?
A. In certain circumstances, it does.
Q. And you have to have committed rates. We
talked about that, correct?
A. Yes.
MR. KORNHAUSER: Let's go off the record.
I'm just about through.
VIDEOGRAPHER: Off the record. The time is
5:46.
(Brief recess, 5:46 p.m. to 5:52 p.m.)
VIDEOGRAPHER: Back on the record. The
time is 5:52.
Q. (By Mr. Kornhauser) Mr. Meador, you were
saying that you were capable and ready to move railcars
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because I don't know specifically in terms of Fort Worth
& Western.
Q. You are not aware of any power sharing
agreements that would have allowed these shipments from
Barnhart to go to Gulf Coast by way of Fort Worth &
Western; is that true?
MR. WICKES: Objection.
A. In this case, specific to this project, I think
it's fair to say that the appropriate power sharing
agreement with the UP was not in place.
Q. (By Mr. Kornhauser) Same thing holds true for
the KCS; is that correct?
A. I don't know if I would agree with that
statement based on what I saw in the emails -- the email
that I've seen today.
Q. But the email you are talking about here has
nothing to do with the KCS and the Fort Worth & Western;
isn't that true?
MR. WICKES: Objection, form.
A. No, I think what I was relaying to the Fort
Worth & Western was that I had gotten information from
the KCS that they were not going to require a second
power share agreement between us and KCS nor the Fort
Worth & Western and KCS.
Q. (By Mr. Kornhauser) This document says nothing
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about the Fort Worth & Western, the exhibit that we
talked about. And this is -- this is the exhibit that
you are referencing that says, looks like -MR. WICKES: I can pull it up on the screen
if you would like.
MR. KORNHAUSER: Yeah, that would be great.
Q. (By Mr. Kornhauser) Yeah. This is the
document you're talking about. It says nothing about
the KCS and the Fort Worth & Western. It's between you
and Benji Hubbard, correct?
A. Yeah, but Benji Hubbard is the Fort Worth &
Western.
Q. But there's nothing in there that mentions the
Fort Worth & Western specifically; is that true?
A. The way I read this and given that it was sent
to Benji, I believe that my intent at that time, when I
said the sentence "also spoke with Josh today and the
power share agreements that are in place will apply to
these shipments as well," the context of that was that I
was saying to Benji that neither you nor us are going to
have to do new power share agreements to move the -from the Maalt Vista site.
Q. Okay. We'll have to talk to Mr. Hubbard about
that.
MR. KORNHAUSER: That's all I have for
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making progress.
As we discussed earlier and is evidenced by
my colleague Jorge Gonzalez, who signed the agreement,
he was more in the lead in terms of negotiating it and
executing it.
MR. KORNHAUSER: No further questions.
MR. WICKES: Nothing further. Thank you,
Mr. Meador.
VIDEOGRAPHER: Off the record. The time is
5:58.
(Deposition concluded at 5:58 p.m.)
***
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today, sir. Thank you.
FURTHER EXAMINATION
BY MR. WICKES:
Q. In your experience, Mr. Meador, have you ever
had a Class 1 railroad refuse to do a power share
agreement with TXPF?
A. My experience is limited just to the two years
that I've been with TXPF, and there's -- we didn't enter
into the one with UP that we sent back signed to them
that we saw today and talked about.
And then the only other one that I'm -that we had in place since I've been here is this one
with the KCS relative to the BioUrja project.
MR. WICKES: All right, sir. That's all
I've got. Pass the witness.
FURTHER EXAMINATION
BY MR. KORNHAUSER:
Q. Let me ask you real quickly, Mr. Meador, the
issue of trying to run down these power agreements, were
you personally involved in those efforts or was that not
something that you were doing?
A. Well, I would say in the context of -- because
it was central in this discussion with the Maalt and
Sequitur project, I think what I was trying to do over
the course of time was to make sure that we kind of kept

Page 241
1

CHANGES AND SIGNATURE

2

Witness: STAN MEADOR

3

Page Line Change

MAY 27, 2020

4

____________________________________________________

5

____________________________________________________

6

____________________________________________________

7

____________________________________________________

8

____________________________________________________

9

____________________________________________________

10

____________________________________________________

11

____________________________________________________

12

____________________________________________________

13

____________________________________________________

14

____________________________________________________

15

____________________________________________________

16

____________________________________________________

17

____________________________________________________

18

____________________________________________________

19

____________________________________________________

20

____________________________________________________

21

____________________________________________________

22

____________________________________________________

23

____________________________________________________

24

____________________________________________________

25

____________________________________________________

Reason

61 (Pages 238 to 241)
Infinity Reporting Group, LLC
Office: 832-930-4484 Fax: 832-930-4485
Maalt 2nd MPSJ 0059

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 60 of 333

OneNote

Page 1 of 2

RE: Update from TXPF -Barnhart crude shipments
Monday, October 28, 2019

Subject

1:2; PM

RE: Update from TXPF -Barnhart crude shipments

Link to Outlook Item Click here
From

Stan Meador

To

Travis Morris; Nathan Ford

Sent

10/12/2018 11:23:17 AM

Attachments

RAIL
SERVICES
Travis and Nathan,

Given BNSF is now part of the mix, I have revised the term sheet to reflect the Hazmat fee that we
discussed (Travis) back in the summer. No other changes were made aside from having added that one
section on Hazmat.

I'm still not hearing from the UP on a power agreement. Are the empties moving with BNSF now or on
their way to be?

Stan Meador
VP of Sales &Marketing
Texas-Pacifico Transportation, Ltd.
106 S. Chadbourne Street
San Angelo, Texas 76903
325.942.8164 office
325.277.4571 cell
1("exas-IPacifico

From: Stan Meador
Sent: Wednesday, October 10, 2018 12:03 PM
To: Travis Morris <tmorr~is@iupitermlp.com>; Nathan Ford <nford@jupitermip.com>
Subject: Update from TXPF -Barnhart crude shipments

Travis and Nathan,

It felt like it is necessary to give both of you an update on where things stand from our point of view
pertaining to rail service for the crude shipments.

As had been indicated to ya'll on Aug. 23, going with the UP was going to require a power share
agreement to be able to get 90 cars over the FWWR. To get UP power all the way through to the
terminal, that wilt require two separate agreements, one with UP/FWWR (unsure of the status of that)
and one with UP/TXPF (we've worked on one in the past but never finalized terms, and it was for a
different project). After Friday's realization that you were going with the UP and making the link
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between Stephanie and Brian/Ryan (which is who we had worked with in the past) and all of us, I have
heard nothing from them. This is in regards to running the trains with distributed power.

Once we have the terms of the power agreement worked out, we will have to make sure that our
Switching Agreement with Vista has aligned terms where applicable and gets executed. The Vista guys
have had a copy of a Switching Agreement for a couple of months now but never got a signed copy back
to us. That is really irrelevant now since we will have to provide them an updated version pending the
power agreement terms.

Then there is the term sheet between Jupiter and TXPF that I have been referencing since early August.
See attached.

All of that needs to get lined up before we can start rail service.

For what it is worth, I called our Ops guys this morning, and they do not see the 90 empty cars on the 3
day forecast for cars we should expect to be seeing delivered to our junction. So I am not really sure
where those are.

Lastly, Keith Davis with Equinor has been reaching out to us about crude shipments. I don't really
understand the relation between ya'll, him and others in terms of what he's wanting to explore. My on{y
concern is if he's in the mix trying to add volume to this project, it is probably better to get going first
and try to do that later. Further, if he were to get other Class is involved, it could get very difficult to
manage at that one terminal, particularly with shared power being used.

I'm traveling the next couple of days and am in a number of meetings. Questions and comments may be
better handled through email, but I've always got the phone too.

Regards,

Stan Meador
VP of Sales &Marketing
Texas-Pacifico Transportation, Ltd.
106 S. Chadbourne Street
San Angelo, Texas 76903
325.942.8164 office
325.277.4571 cell
~+y~
l~
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Vista &Jupiter crude
Monday, October 28, 2019 11:42 AM

Vista &Jupiter crude

Subject

Unk to Outlook item Click here
Swn Meador

From
To

Senli Hubbard

Sent

11/2/2018 4:17A3 PM

Hey Benji,
Just cur(ous tf Vista has come to you about negotiating, or renegotiating rates for sand? Md if so, in
gene~ai terms what is your position on that?
Also, spoke with some guy who is working with Jupiter on getting the crude shipments going out of the
Vista site at Barnhart. looks like they are going to goon KCS after all. Also spoke with Josh today, and
the power agreements that are in place will apply to these shipments as well. So hopefully we will get
that buttoned up pretty quickly.
Have a good weekend.

Stan Meador
VP of Sales &Marketing
Texas-Pacifico Transportation, Ltd.
106 S. Chadbourne Street
San Angelo, Texas 76903
325.942.8164 office
325.277.4571 cell

---~~ 7~exas -JPacifico
~: P~1(Y~ NI Y11 ~1
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Re:lupiter crude trains
Monday. October 28, 2019 11:45 AN!

Subject

Re: Jupiter crude trains

link to Outlook Item Ciick here
From

Stan Meador

To

Benii Hubbard

Sent

10/17/2018 9:0:03 AM

That is helpful. I've only worked with Brian, and he`s been very quiet lately. 1'll try touching base
with him again today.
Stan Meador
Texas Paafico
o. 325-942-8164
c. 325-277-4571

From: Benji Hubbard <brh@fwwr.net>
Sent: Wednesday, October 17, 2018 8:49:50 AM
To: Stan Meador
Subject: RE: Jupiter crude trains

My main contact at UPRR is Brian Seward. Brian reports to Todd Thimjon. Todd Thimjon reports to
Mike Fernen.

started with Brlan yesterday no answer, then Todd no answer, then Mike he answered. Brian called
me back later and said they were working on an Agreement.

Please see below their contact information:

Brian Seward
ShOtt line Oevebpmert Meneger
Network Ecoromfc 8 Irxlustrial 0evelopne~t
P: 402-544-1409 ~ E: Gksewertl~'uD com ~ UFRR com
Union Padfic Railroad ~ 1d00 Doug as St STOP 1350 ~ omoha, NE 88179

Todd Thimjon-402-544-5112
Mlke Fernen
Sr. Director - ShoR Line & Interline
Union Pacific Railroad ~ Marketing &Sales
P: 402-544-3169 ~ C: 402-650-9026
E: mdfernen@up_com ~ wvwv.Up•com

https://onenote.officeapps.live.com/o/onenoteframe.aspx?ui=en%2DUS&rs=en%2DUS&...

11 /6/2019
TXPF_000057

Maalt 2nd MPSJ 0063

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 64 of 333
Page 2 of 3

OneNote

8enji Hubbard
Senior Director of Business Development
Fort Worth &Western Railroad
Office: 817-529-7158 Ext. 2227
Cell: 827-228-5894
www.fwwr.net
www.fwwrproAertY.net

From: Stan Meador <s.meador@txpf.us>
Sent: Wednesday, October 17, 2018 8:26 AM
To: Benjf Hubbard <brh~fwwr.net>
Subject: RE:lupiter crude trains
Who did you say you talked to yesterday morning at UP? Nave you heard anything new on an
agreement? I'm not sure who is working on what...

Thanks,

Stan Meador
VP of Sales &Marketing
Texas-Pacifico Transportation, Ltd.
106 S. Chadbourne Street
San Angelo, Texas 76903
325.942.8164 office
325.277.4571 cell

'texas- ~acifico
from: Kenji Hubbard <brh@fwwr.net>
Sent: Monday, October 15, 2Qi8 9:50 PM
To: Stan Meador <s.meador@txpf.us>
Subject: Re: Jupiter crude trains
Stan.
Thank you for reaching ouL This is currently in UP's hands to produce a Run Though Agreement for
crude between them and us. Hopefully we will see something soon. I will keep you posted.
They are experiencing quite a few changes and I'm sure ft's causing several unknowns and delays to their
interchange partners.
Thanks Stan.
Sent from my iPhone
On Oct 15, 2018, at 5:08 PM, Stan Meador <s.meador@txpf.us> wrote:
Kenji,
Is there anything going on with t'a'll and the UP in terms of a power share agreement related to the
potential Jupiter crude train shipments? I've been expecting to hear from the UP but have had nothing.
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Stan Meador
VP of Sales &Marketing
Texas-Padfico Transportation, Ltd.
106 S. Chadbourne Street
San Angelo, Texas 76903
325.942.8164 once
325.277.4571 cell
<image001.png>
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DATE (MM/DD/YYYY)

CERTIFICATE OF LIABILITY INSURANCE

10/05/2018

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.
IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).
CONTACT Michael Moore
NAME:
PHONE
(A/C, No, Ext): (817) 529-5320
E-MAIL
ADDRESS: michael@gusbates.com

PRODUCER

Gus Bates Insurance & Investments
3221 Collinsworth St
Fort Worth, TX 76107

FAX
(A/C, No): (817)

INSURER(S) AFFORDING COVERAGE

984-7630
NAIC #

INSURER A : Ironshore
INSURER B : Acadia

INSURED

INSURER C : AXIS

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119

Insurance Company
Surplus Insurance Company

31325

INSURER D :
INSURER E :
INSURER F :

COVERAGES

CERTIFICATE NUMBER:

REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.
INSR
LTR

A

ADDL SUBR
INSD WVD

TYPE OF INSURANCE

X

POLICY NUMBER

POLICY EFF
POLICY EXP
(MM/DD/YYYY) (MM/DD/YYYY)

COMMERCIAL GENERAL LIABILITY
CLAIMS-MADE

X

002357403

OCCUR

06/01/2018 06/01/2019

GEN'L AGGREGATE LIMIT APPLIES PER:
POLICY X PROLOC
JECT

AUTOMOBILE LIABILITY

X

$

MED EXP (Any one person)

$

PERSONAL & ADV INJURY

$

GENERAL AGGREGATE

$

PRODUCTS - COMP/OP AGG

$

POLLUTION LIABI

OTHER:

B

LIMITS

EACH OCCURRENCE
DAMAGE TO RENTED
PREMISES (Ea occurrence)

X

ANY AUTO
OWNED
AUTOS ONLY
HIRED
AUTOS ONLY

X

UMBRELLA LIAB

CAA 4690837-14

06/01/2018 06/01/2019

SCHEDULED
AUTOS
NON-OWNED
AUTOS ONLY

X

$

$

COMBINED SINGLE LIMIT
(Ea accident)

$

BODILY INJURY (Per person)

$

1,000,000
500,000
25,000
1,000,000
2,000,000
2,000,000
1,000,000
1,000,000

BODILY INJURY (Per accident) $
PROPERTY DAMAGE
(Per accident)
$
$

C

X

EXCESS LIAB

DED

OCCUR

002357503

CLAIMS-MADE

06/01/2018 06/01/2019

EACH OCCURRENCE

$

AGGREGATE

$

RETENTION $

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY
ANY PROPRIETOR/PARTNER/EXECUTIVE
OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)
If yes, describe under
DESCRIPTION OF OPERATIONS below

10,000,000
10,000,000

$
PER
STATUTE

Y/N

OTHER

E.L. EACH ACCIDENT

N/A

$

E.L. DISEASE - EA EMPLOYEE $
E.L. DISEASE - POLICY LIMIT

002357403

A General Liability

06/01/2018 06/01/2019 Pollution/ A, B, C

$

1,000,000

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

General Liability-Insured Site Schedule Pollution IE END EPIC 003 04/09
Business Auto-Business Auto Ultra Plus Endorsement CL CA-20 14
General Liability-Form IE.COV.EPIC.001
Blanket Additional Insured, Blanket Waiver of Subrogation, Blanket Primary & Non-Contributory as required by written contract.
Occurrence coverage trigger
Defense outside the limits and deductible
Products Pollution and exposure as a specific insuring agreement
SEE ATTACHED ACORD 101

CERTIFICATE HOLDER

CANCELLATION

Sequitur Energy Resources LLC
2050 W. Sam Houston Parkway South
Suite 1850
Houston, TX 77042

ACORD 25 (2016/03)

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.
AUTHORIZED REPRESENTATIVE

© 1988-2015 ACORD CORPORATION. All Maalt_000964
rights reserved.
The ACORD name and logo are registered marks of ACORD
Maalt 2nd MPSJ 0072
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NAMED INSURED

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119
Tarrant

Gus Bates Insurance & Investments
POLICY NUMBER

SEE PAGE 1
CARRIER

NAIC CODE

SEE P 1

SEE PAGE 1

EFFECTIVE DATE:

SEE PAGE 1

ADDITIONAL REMARKS
THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORM NUMBER: ACORD 25

FORM TITLE: Certificate of Liability Insurance

Description of Operations/Locations/Vehicles:
World-Wide Products and Products Pollution coverage
Blanket Time Element Pollution Event (10 day discovery / 30 day reporting) coverage for bodily injury and property damage at owned
or operated locations
Blanket Non-Owned Location Site Pollution – Bodily Injury and Property Damage. Non-Owned Locations include both storage and
disposal facilities
Pollution Liability during transportation including all loading, unloading and misdelivery
Contractor’s Pollution Liability – Occurrence based coverage trigger with defense outside the limit. No pollutant limitations on mold
matter, lead or asbestos
Per Project Aggregate including Contractors Pollution Liability
Per Location Aggregate applicable to both General Liability and Pollution Liability
Named Insured also includes the following:
Lonestar Prospects Ltd, dba Vista Sand
MAALT, L.P.
GHMR Operations, LLC

ACORD 101 (2008/01)

© 2008 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD
Maalt_000965
Maalt 2nd MPSJ 0073
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EPIC Coverage Map

INSURING AGREEMENTS
General Bodily Injury and Property Damage Liability (GL)

Defined Insuring Agreement - Coverage Part I; Coverage A

Hostile Fire and Building Equipment Liability

Defined Insuring Agreement - Coverage Part I; Coverage B

Products Pollution and Exposure Liability

Defined Insuring Agreement - Coverage Part I; Coverage C

Time-Element Pollution Bodily Injury and Property
Damage Liability

Defined Insuring Agreement - Coverage Part I; Coverage D

Non-Owned Site Pollution Bodily Injury
and Property Damage Liability

Defined Insuring Agreement - Coverage Part I; Coverage E

Pollution Liability During Transportation

Defined Insuring Agreement - Coverage Part I; Coverage F

Contractors Pollution Liability Coverage

Defined Insuring Agreement - Coverage Part I; Coverage G

Site Pollution Incident Legal Liability Coverage

Defined Insuring Agreement - Coverage Part III

Professional Liability Coverage
(environmental consultants only)

Defined Insuring Agreement - Coverage Part IV

Emergency Response Expense
(No Legal Liability Required)

Defined Insuring Agreement: Pollution Incident during Transportation,
Contractors Pollution and Site Pollution Incident Legal Liability
(no Legal Liability required)

POLICY FEATURES
Occurrence Coverage Trigger

Coverage Parts I & II

Claims Made Coverage Trigger

Coverage Parts III & IV

Pay on Behalf

Included

Right and Duty to Defend

Included

Defense Costs in addition to the Limit of Insurance

Yes except for Coverage Parts III & IV

Defense Costs Outside of the Deductible

Yes except for Coverage Parts III & IV

Audit Provision

None

POLICY ENHANCEMENTS
Broad Form Named Insured

Included in Section II - Who is an Insured

Blanket Additional Insured - including completed
operations (when required by written contract)

Included in Section II - Who is an Insured

Blanket Additional Insured – Primary & Non-Contributory
(when required by written contract)

Section IV – Conditions; Condition #17. Other Insurance - a.
Primary Insurance

Additional Insureds: Lessors of Equipment & Premises
(when required by written contract)

Included in Section II - Who is an Insured

Additional Insureds:Vendors
(when required by written contract)

Included in Section II - Who is an Insured

Newly Acquired or Formed Organizations
(except partnerships, JV's and LLC's) – 180 days

Included in Section II - Who is an Insured
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Employees & Volunteers as Insureds

Included in Section II - Who is an Insured

Leased Workers as Employees and Insureds

Included in the Definition of Employee

Misdelivery of Liquid during Transportation

Included in Coverage F - Pollution Liability During Transportation

Blanket Non-Owned Disposal Sites Coverage

Coverage Part I - Coverage E

Host Liquor Liability

Exception to Liquor Liability Exclusion - Coverage Part I;
Coverage A Exclusions

Incidental Medical Malpractice

Included in Section II - Who is an Insured

Non-owned Watercraft (Under 75 ft.)

No limitation on the length of non owned watercraft in the exception
to Exclusion a. Aircraft, Auto or Watercraft

Contractual Liability in connection with work
done near a Railroad

Definition of Insured Contract - no limitations regarding work near
a railroad

Knowledge of Occurrence
(Who is deemed to know of prior occurrences)

Knowledge is limited to Responsible Executive as defined in the policy
(including the named insured, managers of insured sites, managers of
environmental, health and safety and other authorized employees)

Notice of Occurrence

Section IV - Condition 8. Duties in the Event of Occurrence - Named
insured must notify as soon as practicable

Blanket Waiver of Subrogation
(when required by written contract)

Section IV – Condition 22. Transfer of Rights of Recovery Against
Others To Us

Unintentional Errors & Omissions

Section IV – Condition 19. Representations - No policy restrictions
as respects failure to disclose

Coverage Territory - General Liability

US, Puerto Rico, Canada and the Gulf of Mexico.Worldwide Coverage
for Products (including Products Pollution). Suit can be brought anywhere.

Coverage Territory - Pollution

Worldwide Coverage for Transportation, Contractors Pollution and
Non-owned sites. Insured sites are per the address of the site

Gulf of Mexico Extension

Included in the Definition of Coverage Territory

Fellow Employee Exclusion

The exception to Who is an Insured for BI to a Co-Employee found in
the ISO GL Coverage form does not exist in the EPIC Coverage Form

Lead

No Exclusion as respects Products Pollution and Contractors Pollution

Silica

No Silica Exclusion

Professional Liability Exclusion

No Exclusion in Coverage Part I

New York - Third Party Action Exclusion

No Third Party Action Over Exclusion

Per Location and Per Project Aggregate

Section III – Limits of Insurance and Deductible

Bodily Injury to include mental anguish,
shock or emotional distress

Included in the Definition of Bodily Injury

Natural Resource Damage

Included in the Definition of Property Damage

Restoration Costs

Included in the Definition of Clean-Up Costs

Mold Matter

Included in the Definition of Pollutants

90 Days Notice of Cancellation
(10 days for non-payment of premium) or Non-Renewal

Section IV - Conditions: Condition 3. Cancellation;
Condition 24. When We Do Not Renew

When considering a long-term insurance partner for your business,
please call 1-877-IRON411, visit www.ironshore.com or email: info@ironshore.com

®
About Ironshore
Ironshore provides broker-sourced specialty property and casualty insurance coverages for varying risks on a global basis through its multiple international platforms. The Ironshore group of companies is rated A (Excellent) by
A.M. Best with a Financial Size Category of Class XIV. Ironshore’s Pembroke Syndicate 4000 operates within Lloyd’s where the market rating is A (Excellent) by A.M. Best and A+ (Strong) from both Standard & Poor’s and Fitch.
For more information, please visit: www.ironshore.com
The information contained herein is for general informational purposes only and does not constitute an offer to sell or a solicitation of an offer to buy any product or service. Any description set forth herein does not include all
policy terms, conditions and exclusions. Bound insurance policies, rather than summaries thereof, govern. Not all insurance coverages or products are available in all states or regions and policy terms may vary based on individual
state or region requirements. Some policies may be placed with a surplus lines insurer. Surplus lines insurers generally do not participate in state guaranty funds and coverage may only be obtained through duly
licensed surplus
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Insured Name: Lonestar Prospects, Ltd.
Policy Number: 002357400
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ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC)
COVERAGE FORM
Various provisions in this policy restrict coverage. Please read the entire policy carefully to determine rights, duties and
what is and is not covered.
COVERAGE PART III – SITE POLLUTION INCIDENT LEGAL LIABILITY and COVERAGE PART IV – PROFESSIONAL LIABILITY of
this policy provide claims-made coverage.
Throughout this policy the words “you” and “your” refer to the Named Insured shown in the Declarations, and any other
person or organization qualifying as a Named Insured under this Policy. The words “we”, “us” and “our” refer to the
Company providing this insurance.
The word “insured” means any person or organization qualifying as such under SECTION II – WHO IS AN INSURED.
Defined terms, other than headings, appear in bold face type. Refer to SECTION V - DEFINITIONS.
SECTION I – COVERAGES
COVERAGE PART I: COMMERCIAL GENERAL LIABILITY AND POLLUTION LIABILITY
COVERAGE PART I – Coverage Specific Insuring Agreements and Exclusions
Coverage A: General Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
loading or unloading.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.
This exclusion does not apply to:
(1) A watercraft while ashore on premises you own or rent;
(2) A watercraft you do not own that is not being used to carry persons or property for a charge;
(3) An aircraft hired or chartered by or loaned to an insured with a paid crew;
(4) Parking an auto on, or on the ways next to, premises you own or rent, provided the auto is not owned by or
rented or loaned to you or the insured;
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(5) Liability assumed under any insured contract for the ownership, maintenance or use of aircraft or watercraft;
or
(6) Bodily injury or property damage arising out of the operation of machinery or equipment that is attached to,
or part of, a land vehicle that would qualify under the definition of mobile equipment if it were not subject to
a compulsory or financial responsibility law where it is licensed or principally garaged or the operation of any
of the machinery or equipment listed in Paragraph f. (2) or f. (3) of the definition of mobile equipment.
b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.

c.

Electronic Data
Damages arising out of the loss of, loss of use of, damage to, corruption of, inability to access, or inability to
manipulate electronic data.
However, this exclusion does to apply to liability for damages because of bodily injury.
As used in this exclusion, electronic data means information, facts or programs stored as or on, created or used on,
or transmitted to or from computer software, including systems and applications software, hard or floppy disks,
CD-ROMS, tapes, drives, cells, data processing devices or any other media which are used with electronically
controlled equipment.

d.

Employment - Related Practices
Bodily injury to:
(1) A person arising out of any refusal to employ that person, termination of that person’s employment or
employment-related practices, policies, acts or omissions, such as coercion, demotion, evaluation,
reassignment, discipline, defamation, harassment, humiliation, or discrimination directed at that person; or
(2) The spouse, child, parent, brother or sister of the person as a consequence of bodily injury to that person at
whom any of the employment-related practices described in Paragraphs (1) above is directed.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

e.

Liquor Liability
Bodily injury or property damage for which any insured may be held liable by reason of causing or contributing to
the intoxication of any person, the furnishing of alcoholic beverages to a person under the legal drinking age or
under the influence of alcohol, or any statute, ordinance or regulation relating to the sale, gift, distribution or use
of alcoholic beverages.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured or providing or failing to provide
transportation with respect to any person that may be under the influence of alcohol if the occurrence which
caused the bodily injury or property damage, involved that which is described in the Paragraph above.
However, this exclusion applies only if you are in the business of manufacturing, distributing, selling, serving or
furnishing alcoholic beverages. For the purposes of this exclusion, permitting a person to bring alcoholic beverages
on your premises, for consumption on your premises, whether or not a fee is charged or a license is required for
such activity, is not by itself considered the business of selling, serving or furnishing alcoholic beverages.

f.

Mobile Equipment
Bodily injury or property damage arising out of the transportation of mobile equipment by an auto owned or
operated by or rented or loaned to any insured or the use of mobile equipment in, or while in practice for, or
while being prepared for, any prearranged racing, speed, demolition or stunting activity.

g.

Personal And Advertising Injury
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Bodily injury arising out of personal and advertising injury.
h.

Pollution
(1) Bodily injury or property damage caused by a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

i.

Recording And Distribution Of Material Or Information In Violation Of Law
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate:
(1) The Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such law;
(2) The CAN-SPAM Act of 2003, including any amendment of or addition to such law;
(3) The Fair Credit Reporting Act (FCRA), and any amendment of or addition to such law, including the Fair and
Accurate Credit Transactions Act (FACTA); or
(4) Any federal, state or local statute, ordinance or regulation, other than the TCPA, CAN-SPAM Act of 2003 or
FCRA and their amendments and additions, that addresses, prohibits, or limits the printing, dissemination,
disposal, collecting, recording, sending, transmitting, communicating or distribution of material or
information.

Coverage B: Hostile Fire and Building Equipment Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury sustained within a building and caused by smoke, fumes, vapor or soot produced by or originating
from equipment that is used to heat, cool or dehumidify the building, or equipment that is used to heat water for
personal use, by the building’s occupants or their guests; and

b.

Bodily injury or property damage arising out of heat, smoke or fumes from a hostile fire

But only if:
(1) The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and
(2) The bodily injury or property damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.

b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or
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(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.
Coverage C: Products Pollution and Exposure Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury, property damage or environmental damage arising out of a pollution incident caused by your
product, and included in the products-completed operations hazard; or

b. Bodily injury or property damage arising out of the ingestion, inhalation or absorption of, contact with, or
exposure to, any fumes, dust, particles, vapors, liquids or other substances that are or originate from your
product, and included in the products-completed operations hazard.
But only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in the
coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Asbestos
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos in any
form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos in any form.
(3) Environmental damage arising from asbestos or asbestos containing materials in, on, or applied to any
building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil, surface
water or groundwater.

b.

Product Disposal
Bodily injury, property damage or environmental damage arising out of the disposal of your product.

c.

Products as Waste
Environmental damage arising out of your product which is waste.

d.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

Coverage D: Time-Element Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a time-element pollution incident on, at, under or
migrating from any location which is owned or occupied by you and which is not specifically scheduled as an insured
site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory;

b.

The bodily injury or property damage takes place during the policy period;

c.

The insured discovers the pollution incident within ten (10) days of commencement of the pollution incident; and

d.

The pollution incident is reported to us in writing within thirty (30) days of commencement of the pollution
incident.

Exclusions
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In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury or property damage that results from or are associated with a responsible executives intentional
disregard of, or deliberate, knowing, willful or dishonest non-compliance with any environmental law, including
but not limited to the failure to comply with any regulation applicable to air emissions or effluent discharges, or
any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice letter, or
instruction by or on behalf of any governmental agency or representative or other federal, state, local or other
applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Transportation
Bodily injury or property damage arising during transportation.

Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from any
non-owned site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such non-compliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Prior Pollutants or Pollution Incident
Bodily injury or property damage arising out of pollutants or a pollution incident known to a responsible
executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury or property damage is specifically
referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury or property damage
during the policy period of a policy previously issued by us.
d.

Transportation
Bodily injury or property damage arising during transportation.

Coverage F: Pollution Liability during Transportation
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance
applies because of:
(1) Bodily injury, property damage or environmental damage arising out of a pollution incident during
transportation; or
(2) Bodily injury, property damage or environmental damage arising out of misdelivery during transportation;
But only if:
(a) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(b) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident during transportation or
misdelivery during transportation but only if:
(1) The pollution incident or misdelivery first commenced during the policy period;
(2) The pollution incident or misdelivery takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident or misdelivery; and
(4) The pollution incident or misdelivery and related emergency response expenses are reported to us in writing
within fourteen (14) days of commencement of the pollution incident or misdelivery.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Damage to Conveyance
Property damage to any conveyance utilized during transportation. This exclusion does not apply to claims made
by third-party carriers for such property damage arising from the insured’s negligence.

c.

Insured Site Transportation
Environmental damage or emergency response expense arising out of a pollution incident during transportation
within the boundaries of an insured site.

d.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
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notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement..
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
e.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known
to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion
Amendment Endorsement attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

Coverage G: Contractors Pollution Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury,
property damage or environmental damage to which this insurance applies arising out of a pollution incident
caused by your work but only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident caused by your work but
only if:
(1) The pollution incident first commenced during the policy period;
(2) The pollution incident takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(4) The pollution incident and related emergency response expenses are reported to us within fourteen (14) days
of commencement of the pollution incident.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Disposal Site
Bodily injury, property damage or environmental damage arising out of a pollution incident on, at, under or
migrating from any transfer, storage, disposal, landfill, treatment or consolidation location beyond the boundary
of a job site where your work is performed.

c.

Noncompliance
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Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
d.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident
resulting from your work, known to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Amendment
Endorsement attached to this policy;
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

e.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

COVERAGE PART I – Common Insuring Agreement
The following insuring agreements apply to Coverages A through G inclusive:
1.

2.

3.

We will have the right and duty to defend the insured against any suit seeking damages for bodily injury, property
damage or environmental damage to which any of Coverages A through G applies. However, we will have no duty to
defend the insured against any suit seeking damages to which any of those coverages do not apply. We may, at our
discretion, investigate any occurrence and settle any claim or suit that may result. But:
a.

The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;

b.

Our right and duty to defend ends when we have used up the applicable limits of insurance in the payment of
judgments, settlements, clean-up costs or emergency response expense under the applicable coverage found in
Coverage Part I; and

c.

No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART I – Supplementary Payments.

Bodily injury, property damage or environmental damage will be deemed to have been known to have occurred at the
earliest time when any responsible executive:
a.

Reports all, or any part, of the bodily injury, property damage or environmental damage to us or any other
insurer;

b.

Receives a written or verbal demand or claim for damages because of the bodily injury, property damage or
environmental damage; or

c.

Becomes aware by any other means that bodily injury, property damage or environmental damage has occurred
or has begun to occur.

The following applies to progressive or indivisible bodily injury, property damage or environmental damage, including
any continuation, change or resumption of such bodily injury, property damage or environmental damage, which
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takes place over a period of days, weeks, months or longer caused by continuous or repeated exposure to the same,
related or continuous: (i) pollution incident; or (ii) general harmful conditions or substances:
a.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place only on the
date of first exposure to such pollution incident or general harmful conditions or substances; or

b.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place during the
policy period of the first policy issued by us to you providing coverage substantially the same as that provided by
COVERAGE PART I of this policy for bodily injury, property damage or environmental damage that takes place
during the policy period but only if:
(1) The date of first exposure cannot be determined or is before the effective date of the first policy issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period; and
(2) Such bodily injury, property damage or environmental damage continues, in fact, to take place during this
policy period.

4.

5.

If the same, related or continuous pollution incident or general harmful conditions or substances results in bodily
injury, property damage or environmental damage that takes place during the policy periods of different policies
issued by us to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period:
a.

All such bodily injury, property damage and environmental damage shall be deemed to have taken place only
during the first policy period of such policies in which any of the bodily injury, property damage or environmental
damage took place; and

b.

All damages arising from all such bodily injury, property damage or environmental damage shall be deemed to
have arisen from one occurrence and shall be subject to the Each Occurrence Limit applicable to the policy for such
first policy period.

Damages because of bodily injury include damages claimed by any person or organization for care, loss of services or
death resulting at any time from the bodily injury.

COVERAGE PART I – Supplementary Payments
1.

We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under
COVERAGE PART I:
a.

All expenses we incur.

b.

Up to $1,000 for cost of bail bonds required because of accidents or traffic law violations arising out of the use of
any vehicle to which bodily injury in COVERAGE PART I applies. We do not have to furnish these bonds.

c.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We
do not have to furnish these bonds.

d.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

e.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

f.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

g.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

These payments will not reduce the limits of insurance.
2.

If we defend an insured against a suit and an indemnitee of the insured is also named as a party to the suit, we will
defend that indemnitee if all of the following conditions are met:
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a.

The suit against the indemnitee seeks damages for which the insured has assumed the liability of the indemnitee
in a contract or agreement that is an insured contract;

b.

This insurance applies to such liability assumed by the insured;

c.

The obligation to defend, or the cost of the defense of, that indemnitee, has also been assumed by the insured in
the same insured contract;

d.

The allegations in the suit and the information we know about the occurrence are such that no conflict appears to
exist between the interests of the insured and the interests of the indemnitee;

e.

The indemnitee and the insured ask us to conduct and control the defense of the indemnitee against such suit and
agree that we can assign the same counsel to defend the insured and the indemnitee; and

f.

The indemnitee:
(1) Agrees in writing to:
(a) Cooperate with us in the investigation, settlement or defense of the suit;
(b) Immediately send us copies of any demands, notices, summonses or legal papers received in connection
with the suit;
(c) Notify any other insurer whose coverage is available to the indemnitee; and
(d) Cooperate with us with respect to coordinating other applicable insurance available to the indemnitee;
and
(2) Provides us with written authorization to:
(a) Obtain records and other information related to the suit; and
(b) Conduct and control the defense of the indemnitee in such suit.

So long as the above conditions are met, attorneys' fees incurred by us in the defense of that indemnitee, necessary
litigation expenses incurred by us and necessary litigation expenses incurred by the indemnitee at our request will be
paid as COVERAGE PART I – Supplementary Payments. Notwithstanding the provisions of COVERAGE PART I –
Common Exclusions, Exclusion a. Contractual Liability, Paragraph (2), such payments will not be deemed to be
damages for bodily injury, property damage and environmental damage and will not reduce the limits of insurance.
Our obligation to defend an insured’s indemnitee and to pay for attorneys' fees and necessary litigation expenses as
COVERAGE PART I – Supplementary Payments ends when we have used up the applicable limit of insurance in the
payment of judgments or settlements; or the conditions set forth above, or the terms of the agreement described in
Paragraph f. above, are no longer met.
COVERAGE PART I – Common Exclusions:
The insurance provided in COVERAGE PART I does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.
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Damage to Impaired Property or Property Not Physically Injured
Property damage or environmental damage to impaired property or property that has not been physically injured,
arising out of:
(1) A defect, deficiency, inadequacy or dangerous condition in your product or your work; or
(2) A delay or failure by you or anyone acting on your behalf to perform a contract or agreement in accordance with
its terms.
This exclusion does not apply to the loss of use of other property arising out of sudden and accidental physical injury to
your product or your work after it has been put to its intended use.

c.

Damage to Property
Property damage or environmental damage to:
(1) Property you own or occupy including any costs or expenses incurred by you, or any other person, organization or
entity, for repair, replacement, enhancement, restoration or maintenance of such property for any reason,
including prevention of injury to a person or damage to another’s property;
(2) Premises you sell, give away or abandon, if the property damage or environmental damage arises out of any part
of those premises;
(3) Property loaned to you;
(4) Personal property in the care, custody or control of the insured; or
(5) That particular part of real property on which you or any contractors or subcontractors working directly or
indirectly on your behalf are performing operations, if the property damage or environmental damage arises out
of those operations; or
(6) That particular part of any property that must be restored, repaired or replaced because your work was incorrectly
performed on it.
Paragraphs (1), (3) and (4) of this exclusion do not apply to property damage (other than damage by fire, lightning or
explosion) to premises, including the contents of such premises, rented to you for a period of 30 or fewer consecutive
days. A separate limit of insurance applies to Damage To Premises Rented To You as described in SECTION III - LIMITS
OF INSURANCE AND DEDUCTIBLE.
Paragraph (2) of this exclusion does not apply if the premises are your work and were never occupied, rented or held
for rental by you.
Paragraphs (3), (4), (5) and (6) of this exclusion do not apply to liability assumed under a sidetrack agreement.
Paragraph (6) of this exclusion does not apply to property damage or environmental damage included in the productscompleted operations hazard.

d.

Damage to Your Product
Property damage to your product arising out of it or any part of it.

e.

Damage to Your Work
Property damage or environmental damage to your work arising out of it or any part of it. and included in the
products completed operations hazard.
This exclusion does not apply if the damaged work or the work out of which the damage arises was performed on your
behalf by a subcontractor or for liability assumed under a sidetrack agreement.

f.

Employer's Liability
Bodily injury to:
(1) An employee of the insured, arising out of and in the course of employment by the insured or performing duties
related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
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This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
This exclusion does not apply to liability assumed by the insured under an insured contract.
g.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.
This exclusion does not apply to bodily injury or property damage resulting from the use of reasonable force to protect
persons or property.

h.

Known Injury or Damage
Bodily injury, property damage or environmental damage that occurred in whole or in part prior to the policy period
and was known prior to the policy period by a responsible executive. Any continuation, change or resumption of such
bodily injury, property damage or environmental damage will be deemed to have been known by a responsible
executive prior to the policy period.
This exclusion does not apply to any continuation, change or resumption of environmental damage caused by your
work performed after the effective date of the policy period.

i.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the
environmental damage or property damage occurs.
However, this exclusion does not apply:
(1) To clean-up costs required by environmental laws governing the liability or responsibilities of an insured to
respond to a pollution incident; or
(2) If such damage is a result of an unexpected or unintended pollution incident arising from your work.

j.

Nuclear Material
Bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

k.

Recall of Products, Work or Impaired property
Damages claimed for any loss, cost or expense incurred by you or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or disposal of, your product, your work or impaired property if
such product, work, or property is withdrawn or recalled from the market or from use by any person or organization
because of a known or suspected defect, deficiency, inadequacy or dangerous condition in it.

l.

War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.

m. Workers Compensation and Similar Laws
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Any obligation of the insured under workers’ compensation, disability benefits or unemployment compensation law or
any similar law.
COVERAGE PART I – Coverage A., Paragraph 2., Exclusions a., f. and g. and COVERAGE PART I – Common Exclusions,
Exclusion b., through f. inclusive and k. through m. inclusive do not apply to damage by fire, lightning or explosion to
premises while rented to or temporarily occupied by you with permission of the owner. A separate limit of insurance
applies to this coverage as described in SECTION III - LIMITS OF INSURANCE AND DEDUCTIBLE, Paragraph 5..
COVERAGE PART II: MISCELLANEOUS COVERAGES
Coverage A: Personal and Advertising Injury Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of personal and
advertising injury to which this insurance applies. We will have the right and duty to defend the insured against
any suit seeking those damages. However, we will have no duty to defend the insured against any suit seeking
damages for personal and advertising injury to which this insurance does not apply. We may, at our discretion,
investigate any offense and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage A; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

2.

b.

This insurance applies to personal and advertising injury caused by an offense arising out of your business but only
if the offense was committed in the coverage territory during the policy period.

c.

If the same, related or continuous offense is committed during the policy periods of different policies issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART II – Coverage A: Personal
and Advertising Injury Liability for offenses committed during the policy period, all such offenses shall be deemed
to have taken place only during the first policy period of such policies in which any of the offenses were
committed.

Exclusions
This insurance does not apply to:
a.

Breach of Contract
Personal and advertising injury arising out of a breach of contract, except an implied contract to use another’s
advertising idea in your advertisement.

b.

Criminal Acts
Personal and advertising injury arising out of a criminal act committed by or at the direction of the insured.

c.

Contractual Liability
Personal and advertising injury for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.

d.

Distribution Of Material In Violation Of Statutes
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate the Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such
law, the CAN-SPAM Act of 2003, including any amendment of or addition to such law or any statute, ordinance or
regulation, other than the TCPA or CAN-SPAM Act of 2003 that prohibits or limits the sending, transmitting,
communication or distribution of material or information.

e.

Electronic Chatrooms or Bulletin Boards
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Personal and advertising injury arising out of an electronic chatroom or bulletin board the insured hosts, owns, or
over which the insured exercises control.
f.

Infringement of Copyright, Patent, Trademark or Trade Secret
Personal and advertising injury arising out of the infringement of copyright, patent, trademark, trade secret or
other intellectual property rights. Under this exclusion, such other intellectual property rights do not include the
use of another’s advertising idea in your advertisement.
However, this exclusion does not apply to infringement, in your advertisement, of copyright, trade dress or slogan.

g.

Insureds in Media and Internet Type Businesses
Personal and advertising injury committed by an insured whose business is advertising, broadcasting, publishing
or telecasting, designing or determining content of websites for others or an Internet search, access, content or
service provider.
However, this exclusion does not apply to Paragraphs 32 a., b. and c. of personal and advertising injury under
SECTION V – DEFINITIONS.
For the purpose of this exclusion, the placing of frames, borders, or links, or advertising, for you or others
anywhere on the Internet, is not by itself, considered the business of advertising, broadcasting, publishing or
telecasting.

h.

Knowing Violation of Rights of Another
Personal and advertising injury caused by or at the direction of the insured with the knowledge that the act would
violate the rights of another and would inflict personal and advertising injury.

i.

Material Published Prior to Policy Period
Personal and advertising injury arising out of oral or written publication, in any manner, of material whose first
publication took place before the beginning of the policy period.

j.

Material Published with Knowledge of Falsity
Personal and advertising injury arising out of oral or written publication, in any manner, of material, if done by or
at the direction of the insured with knowledge of its falsity.

k.

Pollution
(1) Personal and advertising injury arising out of a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

l.

Quality of Performance of Goods – Failure to Conform to Statements
Personal and advertising injury arising out of the failure of goods, products or services to conform with any
statement of quality or performance made in your advertisement.

m. Unauthorized Use of Another’s Name or Product
Personal and advertising injury arising out of the unauthorized use of another’s name or product in your e-mail
address, domain name or metatag, or any other similar tactics to mislead another’s potential customers.
n.

War
Bodily injury or property damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected
attack, by any government, sovereign or other authority using military personnel or other agents; or
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(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
o. Wrong Description of Prices
Personal and advertising injury arising out of the wrong description of the price of goods, products or services
stated in your advertisement.
Coverage B: Employee Benefits Administration Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a negligent act,
error or omission of the insured, or of any other person for whose acts the insured is legally liable, in the
administration of your employee benefits program to which this insurance applies. We will have the right and
duty to defend the insured against any suit seeking those damages. However, we will have no duty to defend the
insured against any suit seeking damages to which this insurance does not apply. We may, at our discretion,
investigate any report of an act, error or omission and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage B; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

b.
2.

This insurance applies to damages only if the negligent act, error or omission takes place in the coverage territory.

Exclusions
This insurance does not apply to:
a.

Available Benefits
Any claim for benefits to the extent that such benefits are available, with reasonable effort and cooperation of the
insured, from the applicable funds accrued or other collectible insurance.

b.

Employment-Related Practices
Damages arising out of wrongful termination of employment, discrimination, or other employment-related
practices.

c.

ERISA
Damages for which any insured is liable because of liability imposed on a fiduciary by the Employee Retirement
Income Security Act of 1974, as now or hereafter amended, or by any similar federal, state or local laws.

d.

Dishonest, Fraudulent, Criminal Or Malicious Act
Damages arising out of any intentional, dishonest, fraudulent, criminal or malicious act, error or omission,
committed by any insured, including the willful or reckless violation of any statute.

e.

Failure To Perform A Contract
Damages arising out of failure of performance of contract by any insurer.

f.

Insufficiency Of Funds
Damages arising out of an insufficiency of funds to meet any obligations under any plan included in the employee
benefit program.

g.

Inadequacy Of Performance Of Investment/Advice Given With Respect To Participation
Any claim based upon failure of any investment to perform, errors in providing information on past performance
of investment vehicles or advice given to any person with respect to that person's decision to participate or not to
participate in any plan included in the employee benefit program.
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Prior Act, Error or Omission
Any claim arising from any act, error or omission known, prior to the effective date of the policy period, to a
responsible executive if such responsible executive knew or could have reasonably foreseen that such an act,
error or omission could give rise to a claim under this policy.

i.

Taxes, Fines Or Penalties
Taxes, fines or penalties, including those imposed under the Internal Revenue Code or any similar state or local
law.

j.

Workers' Compensation And Similar Laws
Any claim arising out of your failure to comply with the mandatory provisions of any workers' compensation,
unemployment compensation insurance, social security or disability benefits law or any similar law.

Coverage C: Medical Payments
1.

Insuring Agreement
a.

We will pay medical expenses as described below for bodily injury caused by an accident:
(1) On premises you own or rent;
(2) On ways next to premises you own or rent; or
(3) Because of your operations;
provided that:
(1) The accident takes place in the coverage territory and during the policy period;
(2) The expenses are incurred and reported to us within one year of the date of the accident; and
(3) The injured person submits to examination, at our expense, by physicians of our choice as often as we
reasonably require.

b.

We will make these payments regardless of fault. These payments will not exceed the applicable limit of insurance.
We will pay reasonable expenses for:
(1) First aid at the time of an accident;
(2) Necessary medical, surgical, x-ray and dental services, including prosthetic devices; and
(3) Necessary ambulance, hospital, professional nursing and funeral service.

2.

Exclusions
We will not pay expenses for bodily injury:
a.

Any Insured
To any insured, except volunteer workers.

b.

Athletics Activities
To a person injured while practicing, instructing or participating in any physical exercises or games, sports, or
athletics contests.

c.

COVERAGE PART I Exclusions
Excluded under Coverage A of COVERAGE PART I and COVERAGE PART I - Common Exclusions

d.

Hired Person
To a person hired to do work for or on behalf of any insured or a tenant of any insured.

e.

Injury on Normally Occupied Premises
To a person injured on that part of premises you own or rent that the person normally occupies.
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Products-completed operations hazard
Included within the products-completed operations hazard.

g.

Workers Compensation and Similar Laws
To a person, whether or not an employee of any insured, if benefits for the bodily injury are payable or must be
provided under workers compensation or disability benefits law or a similar law.

COVERAGE PART II – Supplementary Payments:
We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under COVERAGE
PART II – Coverage A and B:
1.

All expenses we incur.

2.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We do
not have to furnish these bonds.

3.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the claim
or suit, including actual loss of earnings up to $500 a day because of time off from work.

4.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

5.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay the
applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the offer.

6.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.
These payments will not reduce the limits of insurance.

COVERAGE PART III: SITE POLLUTION INCIDENT LEGAL LIABILITY
Coverage A – Bodily Injury and Property Damage Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from
an insured site. We will have the right and the duty to defend the insured against any suit seeking damages for
bodily injury or property damage to which this coverage part applies. However, we will have no duty to defend
the insured against any suit seeking damages to which this coverage part does not apply. We may, at our
discretion, investigate any pollution incident and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in Section III – LIMITS OF INSURANCE AND
DEDUCTIBLE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART III in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

b.

This insurance applies to bodily injury and property damage only if:
(1) The bodily injury or property damage is caused by a pollution incident that commenced on or after the
retroactive date applicable to the insured site and before the end of the policy period; and
(2) A claim for damages because of the bodily injury or property damage is first made against any insured and
reported to us in writing during the policy period or any extended reporting period we provide under
SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
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during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
Coverage B – First and Third Party On-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for clean-up costs on, at or under an insured site or non-owned site that the insured becomes legally
obligated to pay because of environmental damage to which this insurance applies but only if:
(1) The environmental damage is caused by a pollution incident on, at or under:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and before the end of the policy period; or
(b) A non-owned site in the coverage territory provided that the pollution incident commenced before the
end of the policy period; and
(2) The insured:
(a) First discovers the pollution incident during the policy period. Discovery of a pollution incident happens
when a responsible executive (i) first becomes aware of the pollution incident, (ii) reports the pollution
incident to us in writing during the policy period, and (iii) promptly reports the pollution incident to the
appropriate governmental authority as required by environmental law; or
(b) Becomes legally liable to pay clean-up costs as a result of a claim, the claim for which is first made against
any insured and reported to us in writing during the policy period or any extended reporting period we
provide under SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period. A claim received by
the insured during the policy period and reported to us within 30 days after the end of the policy period
will be considered to have been reported during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident on, at or under an
insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.

c.

We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) the amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.
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If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

Asbestos and Lead
Environmental damage arising from asbestos, asbestos containing materials or lead-based paint in, on, or applied
to any building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil,
surface water or groundwater.

b.

Off-Site Clean-Up Costs and Emergency Response Expense
Clean-up costs and emergency response expense other than those on, at or under a non-owned site or an insured
site.

Coverage C – Off-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for off-site clean-up costs beyond the boundary of an insured site or a non-owned site that the
insured becomes legally obligated to pay because of environmental damage to which this insurance applies but
only if:
(1) The environmental damage is caused by a pollution incident migrating from:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and the pollution incident commenced before the end of the policy period; or
(b) A non-owned site in the coverage territory provided the pollution incident commenced prior to the end
of the policy period; and
(2) As respects clean-up costs, a claim for clean-up costs is first made against any insured and reported to us in
writing during the policy period or any extended reporting period we provide under SECTION IV –
CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident beyond the boundary of
an insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.
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We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) The amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

d.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART II for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

On-Site Clean-Up Costs
Clean-up costs on at or under a non-owned site or an insured site.

COVERAGE PART III - Common Exclusions
The insurance provided in COVERAGE PART III does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.

b.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessment.

c.

Employer's Liability
Bodily injury to:
(1) An employee of the insured arising out of and in the course of:
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(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
d.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.

e.

Material Change in Use
Clean-up costs resulting from a material change in use or operation at any insured site from the use or operations at
such insured site at the effective date of the policy period

f.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the property
damage or environmental damage occurs.
However, this exclusion does not apply to clean-up costs required by environmental laws governing the liability or
responsibility of an insured to respond to a pollution incident.

g.

Noncompliance
Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any environmental
law, including but not limited to the failure to comply with any regulation applicable to air emissions or effluent
discharges, or any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice
letter, or instruction by or on behalf of any governmental agency or representative or other federal, state, local or
other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

g.

Nuclear Material
Any bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

h.

Previously Reported Claim
Any claim or suit first made and reported to us during the policy period arising from the same, related or continuous
pollution incident for which a claim or suit was reported under any policy of which this policy is a renewal or
replacement or succeeds in time, whether or not such prior policy affords coverage for such claim or suit.

i.

Prior Pollutants or Pollution Incident
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known to a
responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental damage is
specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.
j.

Transportation
Bodily injury, property damage, environmental damage or emergency response expense arising out of a pollution
incident during transportation.
However this exclusion does not apply as respects environmental damage or emergency response expense arising out
of a pollution incident during transportation within the boundaries of an insured site.

k.

Underground Storage Tanks
Bodily injury, property damage or environmental damage based upon or arising out of any underground storage tank
which is: (i) known to a responsible executive as of the effective date of the policy period; (ii) Known to a responsible
executive as of the date an insured site is added by Endorsement during the policy period; or (iii) installed during the
policy period.
This exclusion does not apply to any underground storage tank which has been:
(1) Closed or abandoned in place in accordance with all applicable environmental laws prior to the effective date of
the policy period;
(2) Removed prior to the effective date of the policy period; or
(3) Scheduled to this policy by Endorsement.

l.

Upgrades, improvements or installations
Any costs, charges or expenses for upgrade, improvement of, or installation of any control to, any property or
processes on, at, within or under an insured site even if such upgrade, improvement or installation is required by
environmental laws.

m. War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
n.

Workers' Compensation and Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation law
or any similar law.

o. Your Product
Bodily injury, property damage or environmental damage based upon or arising out of your product and occurring
away from a location you own or occupy or a non-owned site.
However, this exclusion does not apply to bodily injury, property damage or environmental damage arising out of
your product migrating from an insured site.
COVERAGE PART IV – PROFESSIONAL LIABILITY
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1. Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a professional
incident to which this insurance applies. We will have the right and duty to defend the insured against any suit
seeking those damages. However, we will have no duty to defend the insured against any suit seeking damages to
which this insurance does not apply. We may at our discretion investigate any professional incident and settle any
claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART IV in the payment of judgments, settlements and legal and claims expense payments.

b.

This insurance applies only if:
(1) The professional incident takes place in the coverage territory;
(2) The professional incident did not occur before the Retroactive Date shown in the Declarations or after the
end of the policy period;
(3) A claim for damages is first made against any insured and reported to us in writing during the policy period or
any extended reporting period we provide under SECTION IV – CONDITIONS, Condition 11. Extended
Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c. If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous professional incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART IV for claims first made against the insured and
reported to us during the policy period, than all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART IV stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the times such subsequent claims
are first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
2.

Exclusions
This insurance does not apply to damages, claims or suits:
a.

Aircraft, Auto or Watercraft
Based upon or arising out of the ownership, maintenance, use or entrustment to others of any aircraft, auto or
watercraft owned or operated by or rented or loaned to any insured. Use includes operation and transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured.

b.

Bankruptcy
Based upon or arising out of the bankruptcy or insolvency of an insured or of any other person, firm or
organization.

c.

Contractual Liability
Based upon or arising out of damages for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.
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Construction and Demolition
Based upon or arising out of construction or demolition done by you or on your behalf.

e.

Damage to Your Work
Based upon or arising out of damage to your work or any part of your work.

f.

Dishonest or Fraudulent Act
Arising out of a dishonest, fraudulent, criminal or malicious act, error or omission, provided that the act, error or
omission is committed by or at the direction of a responsible executive.

g.

Discrimination
Based upon or arising out of discrimination by an insured on the basis of race, creed, national origin, disability, age,
marital status, sex, or sexual orientation.

h.

Disputed Fees
Arising from disputes over the insured’s fees or charges or claims for the return of fees or charges.

i.

Employer's Liability
Arising from bodily injury to:
(1) An employee of the insured arising out of and in the course of:
(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

j.

Failure to Maintain
Arising out of the insured’s requiring, obtaining, maintaining, advising or failing to require, obtain, maintain or
advise of any bond, suretyship or any form of insurance.

k.

Failure To Comply
Which results from or is directly or indirectly attributable to failure to comply with any applicable statute,
regulation, ordinance, municipal code, administrative complaint, notice of violation, notice letter, administrative
order, or instruction of any governmental agency or body, provided that failure to comply is a willful or deliberate
act or omission of a responsible executive.

l.

Fiduciary Liability
Based upon or arising out of:
(1) Any insured’s involvement as a partner, officer, director, stockholder, employer or employee of an entity that
is not a named insured; or
(2) Any insured’s involvement as a fiduciary under the Employee Retirement Income Security Act of 1974 and its
amendments, or any regulation or order issued pursuant thereto, or any other employee benefit plan.

m. Fines, Penalties and Assessments
Based upon or arising out of any fines, penalties or assessments or punitive, exemplary or multiplied damages
imposed directly against any insured.
n.

Insured versus Insured
Brought by or on behalf of one insured against any other insured.

o. Internal Expense
For costs, charges or expenses incurred by the insured for materials supplied or services performed by the insured.
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Nuclear Material
Based upon or arising out of the radioactive, toxic or explosive properties of nuclear material and with respect to
which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association,
Mutual Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their
successors, or would be an insured under any such policy but for its termination upon exhaustion of limits.

q.

Owned Facilities
Arising from or in connection with any location which is or was at any time owned, operated, rented, or occupied
by you or by any entity that:
(1) Wholly or partly owns, operates, manages, or otherwise controls you; or
(2) Is wholly or partly owned, operated, managed, or otherwise controlled by you.

r.

Personal and Advertising Injury
Arising out of personal and advertising injury.

s.

Previously Reported Claim
Arising from the same, related or continuous professional incident that was the subject of a claim reported under
any policy of which this policy is a renewal or replacement or which it may succeed in time, whether or not such
prior policy affords coverage for such claim.

t.

Prior Professional Incident
Arising from any professional incident known to a responsible executive prior to the effective date of the policy
period, if such responsible executive knew or could have reasonably foreseen that such professional incident
could give rise to damages, claims or suits under this policy.
This exclusion does not apply if we have been notified, in writing, of such professional incident giving rise to such
damages, claims, or suits during the policy period of a policy previously issued by us.

u.

Your Product
Based upon or arising out of your product.

v.

Warranties
Based upon or arising out of express warranties or guarantees. This exclusion shall not apply if liability would have
resulted in the absence of such express warranties or guarantees.

w. Workers' Compensation And Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation
law or any similar law.
SECTION II – WHO IS AN INSURED
1.

If you are designated in the Declarations as:
a.

An individual, you and your spouse are insureds, but only with respect to the conduct of a business of which you
are the sole owner.

b.

A partnership or joint venture, you are an insured. Your members, your partners, and their spouses are also
insureds, but only with respect to the conduct of your business.

c.

A limited liability company, you are an insured. Your members are also insureds, but only with respect to the
conduct of your business. Your managers are insureds, but only with respect to their duties as your managers.
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d.

An organization other than a partnership, joint venture or limited liability company, you are an insured. Your
executive officers and directors are insureds, but only with respect to their duties as your officers or directors.
Your stockholders are also insureds, but only with respect to their liability as stockholders.

e.

A trust, you are an insured. Your trustees are also insureds, but only with respect to their duties as trustees.

2.

Any subsidiary, associated, affiliated, allied or limited liability company or corporation, including subsidiaries thereof, of
which you have more than 50% ownership interest at the effective date of the policy period qualify as a Named
Insured.

3.

Any organization you newly acquire or form, other than a partnership, joint venture or limited liability company, and
over which you maintain ownership or majority interest, will qualify as a Named Insured if there is no other similar
insurance available to that organization. However:

4.

a.

Coverage under this provision is afforded only until the 180th day after you acquire or form the organization or the
end of the policy period, whichever is earlier;

b.

Coverage under this policy does not apply to bodily injury, property damage or environmental damage that
occurred before you acquired or formed the organization;

c.

Coverage under this policy does not apply to personal and advertising injury arising out of an offense committed
before you acquired or formed the organization; and

d.

Coverage under this policy does not apply to damages arising out of any act, error or omission or professional
incident that took place before you acquired or formed the organization.

Each of the following is also an insured:
a.

Your volunteer workers only while performing duties related to the conduct of your business, or your employees,
other than either your executive officers (if you are an organization other than a partnership, joint venture or
limited liability company) or your managers (if you are a limited liability company), but only for acts within the
scope of their employment by you or while performing duties related to the conduct of your business. However,
none of these employees or volunteer workers are insureds for:
(1) Bodily injury or personal and advertising injury:
(a) To you, to your partners or members (if you are a partnership or joint venture) or to your members (if you
are a limited liability company);
(b) For which there is any obligation to share damages with or repay someone else who must pay damages
because of the injury described in Paragraphs (1)(a) above; or
(c) Arising out of the providing or failure to provide professional health care services except incidental health
care services provided by any physician, dentist, nurse, emergency medical technician or paramedic who
is employed by you to provide such services and provided you are not engaged in the business of
providing such services.
(2) Property damage or environmental damage to property owned, occupied or used by, rented to, in the care,
custody or control of, or over which physical control is being exercised for any purpose by you, any of your
employees, volunteer workers, any partner or member (if you are a partnership or joint venture), or any
member (if you are a limited liability company).

b.

Any person (other than your employee), or any organization while acting as your real estate manager.

c.

Any person or organization having proper temporary custody of your property if you die, but only with respect to
liability arising out of the maintenance or use of that property and until your legal representative has been
appointed.

d.

Your legal representative if you die, but only with respect to duties as such. That representative will have all your
rights and duties under this policy.

e.

Any person or organization you agree to include as an insured in a written contract, written agreement or permit,
but only with respect to bodily injury, property damage, environmental damage or personal and advertising
injury arising out of your operations, your work, equipment or premises leased or rented by you, or your products
which are distributed or sold in the regular course of a vendor’s business, however:
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(1) A vendor is not an insured as respects bodily injury, property damage, environmental damage or personal
and advertising injury:
(a) For which the vendor is obligated to pay damages by reason of the assumption of liability in a contract or
agreement except that which the vendor would have in the absence of the contract or agreement;
(b) Arising out of any express warranty unauthorized by you;
(c) Arising out of any physical or chemical change in the product made intentionally by the vendor;
(d) Arising out of repackaging, except when unpacked solely for the purpose of inspection, demonstration,
testing, or the substitution of parts under instructions from you, and then repackaged in the original
container;
(e) Arising out of any failure to make inspections, adjustments, tests or servicing as the vendor has agreed to
make or normally undertakes to make in the usual course of business, in connection with the distribution
or sale of the products;
(f) Arising out of demonstration, installation servicing or repair operations, except such operations
performed at the vendor’s location in connection with the sale of the product; or
(g) Arising out of products which, after distribution or sale by you, have been labeled or relabeled or used as
a container, part or ingredient of any other thing or substance by or for the vendor.
(2) A manager or lessor of premises, a lessor of leased equipment, or a mortgagee, assignee, or receiver is not an
insured as respects bodily injury, property damage, environmental damage or personal and advertising
injury:
(a) Arising out of any occurrence that takes place after the equipment lease expires or you cease to be a
tenant; or
(b) Arising out of structural alterations, new construction or demolition operations performed by or on behalf
of the manager or lessor of premises, or mortgagee, assignee, or receiver.
f.

Any person or organization that has at least a 50% controlling interest in you but only with respect to bodily injury,
property damage, environmental damage or personal and advertising injury arising out of their financial control
of you.

SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE
1.

2.

The Limits of Insurance shown in the Declarations and the rules below fix the most we will pay regardless of the
number of:
a.

Insureds;

b.

Claims made or suits brought;

c.

Persons or organizations making claims or bringing suits;

d.

Pollution incidents;

e.

Acts, errors or omissions; or

f.

Benefits included in your employee benefit program.

The General Aggregate Limit:
a.

Is the most we will pay for the sum of:
(1) Damages and emergency response expense under COVERAGE PART I, except damages because of bodily
injury, property damage or environmental damage included in the products-completed operations hazard
other than damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability;
(2) Damages under COVERAGE PART II;
(3) Medical expense under COVERAGE PART II;
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(4) Damages, clean-up costs, emergency response expense and legal and claims expense payments under
COVERAGE PART III; and
(5) Damages and legal and claims expense payments under COVERAGE PART IV.
b.

Shall apply separately as respects all damages caused by:
(1) Occurrences covered under COVERAGE PART I, Coverages A, B or D arising out of operations at a location
owned or occupied by you;
(2) Occurrences covered under COVERAGE PART I, Coverage A or G arising out of ongoing operations at a project
where you are performing your work; or
(3) Pollution incidents covered under COVERAGE PART III arising out of operations at an insured site.

3.

The Products-Completed Operations Aggregate Limit is the most we will pay for damages because of bodily injury,
property damage or environmental damage included in the products-completed operations hazard other than
damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability.

4.

Subject to Paragraph 2. or 3. above, whichever applies, the Each Occurrence Limit – COVERAGE PART I: Coverage A, B,
C inclusive is the most we will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage A: General Bodily Injury and Property Damage Liability;

b.

Damages under COVERAGE PART I – Coverage B: Hostile Fire and Building Equipment Liability; and

c.

Damages under COVERAGE PART I – Coverage C: Products Pollution and Exposure Liability

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
5.

Subject to Paragraph 4. above, the Damage To Premises Rented To You Limit is the most we will pay under COVERAGE
PART I - Coverage A for damages because of property damage to any one premises, while rented to you, or in the case
of damage by fire, while rented to you or temporarily occupied by you with permission of the owner.

6.

Subject to Paragraph 2. above, the Each Occurrence Limit – COVERAGE PART I: Coverage D, E, F inclusive is the most we
will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage D: Time-Element Pollution Bodily Injury and Property Damage
Liability;

b.

Damages under COVERAGE PART I – Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage
Liability; and

c.

Damages under COVERAGE PART I – Coverage F: Pollution Liability during Transportation

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
7.

Subject to Paragraph 2. above, the Each Occurrence Limit - Contractors Pollution Liability: Coverage G is the most we
will pay for the sum of all damages under COVERAGE PART I – Coverage G: Contractors Pollution Liability because of
bodily injury, property damage or environmental damage arising out of any one occurrence.

8.

Subject to Paragraph 2. above, the Personal and Advertising Injury Limit is the most we will pay for the sum of all
damages because of all personal and advertising injury sustained by any one person or organization.

9.

Subject to Paragraph 2. above, the Employee Benefits Administration Liability Limit is the most we will pay for the sum
of all damages sustained by any one employee, including damages sustained by such employee’s dependents and
beneficiaries. However, the amount paid shall not exceed, and will be subject to, the limits and restrictions that apply
to the payment of benefits in any plan included in the employee benefit program.

10. Subject to Paragraph 2. above, the Medical Expense Limit is the most we will pay under COVERAGE PART II - Coverage
C for all medical expenses because of bodily injury sustained by any one person.
11. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART III: Site Pollution Legal Liability is the most we
will pay for the sum of:
a.

Damages and legal and claims expense payments under COVERAGE PART III – Coverage A: Bodily Injury and
Property Damage;
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b.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage B: First and Third Party On-Site Clean-Up Costs; and

c.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage C: Off-Site Clean-Up Costs

because of all bodily injury, property damage and environmental damage arising out of the same, related or
continuous pollution incident.
12. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART IV: Professional Liability is the most we will
pay under COVERAGE PART IV for damages and legal and claims expense payments arising out of the same, related or
continuous professional incident.
13. The Limits of Insurance apply in excess of the Deductible amounts shown in the Declarations. The deductible amount
applies as follows:
a.

As respects the Each Incident Limit: (i) to the sum of all damages, clean-up costs, emergency response expense
and legal and claims expense payments because of bodily injury, property damage or environmental damage
arising out of the same, related or continuous pollution incident; (ii) to the sum of all damages and legal and
claims expense payments arising out of the same, related or continuous professional incident.

b.

As respects the Each Occurrence Limit, to the sum of all damages because of bodily injury, property damage or
environmental damage as a result of one occurrence regardless of the number of persons or organizations who
sustain damages because of that occurrence.

We may pay any part or the entire deductible amount to effect settlement of any claim or suit or to pay clean-up costs
or emergency response expense which may be covered under this policy and, upon notification of the action taken,
you shall promptly reimburse us for such part of the deductible amount as has been paid by us.
Subject to SECTION IV – Conditions, Condition 16. Multiple Coverage Sections, if the same or related occurrence,
pollution incident or professional incident results in coverage under more than one coverage part, only the highest
deductible under all coverage parts will apply.
14. The Limits of Insurance apply to the entire policy period. If the policy period is extended after policy issuance for an
additional period, the additional period will be deemed part of the last preceding period for the purposes of
determining the Limits of Insurance.
SECTION IV – CONDITIONS
1.

Assignment
This policy may not be assigned without our prior written consent. Assignment of interest under this policy shall not
bind us until our consent is endorsed thereon.

2.

Bankruptcy
Bankruptcy or insolvency of the insured or of the insured's estate will not relieve us of our obligations.

3.

Cancellation
a.

The first Named Insured shown in the Declarations may cancel this policy by mailing or delivering to us advance
written notice of cancellation.

b.

We may cancel this policy by mailing or delivering to the first Named Insured written notice of cancellation at least:
(1) 10 days before the effective date of cancellation if we cancel for nonpayment of premium; or
(2) 90 days before the effective date of cancellation if we cancel for any other reason.

c.

We will mail or deliver our notice to the first Named Insured's last mailing address known to us.

d.

Notice of cancellation will state the effective date of cancellation. The policy period will end on that date.

e.

If this policy is cancelled, we will send the first Named Insured any premium refund due. If we cancel, the refund
will be pro rata. If the first Named Insured cancels, the refund will be less than pro rata and will be subject to the
minimum premium stated in the Declarations. The cancellation will be effective even if we have not made or
offered a refund.
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If notice is mailed, proof of mailing will be sufficient proof of notice.

Changes
This policy contains all the agreements between you and us concerning the insurance afforded. The first Named Insured
shown in the Declarations is authorized to make changes in the terms of this policy with our consent. This policy's terms
can be amended or waived only by endorsement issued by us and made a part of this policy.

5.

Choice of Forum
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that any such litigation shall take place in the appropriate federal or state courts located in New York, New York and
any arbitration or other form of dispute resolution shall take place in New York, New York.

6.

Choice of Law
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that the internal laws of the State of New York shall apply without giving effect to any conflicts or choice of law
principles. The terms and conditions of this policy shall not be deemed to constitute a contract of adhesion and shall
not be construed in favor of or against any party hereto by reason or authorship or otherwise.

7.

Currency
All reimbursement shall be made in United States currency at the rate of exchange prevailing on:
a.

The date of judgment if judgment is rendered;

b.

The date of settlement if settlement is agreed upon with our written consent;

c.

The date of payment of clean-up costs and emergency response expense; or

d.

The date legal and claims expense payments are paid.

Whichever is applicable.
8.

Duties In The Event Of Occurrence, Offense, Pollution Incident, Professional Incident, Act, Error or Omission, Claim
Or Suit
a.

Without limiting the requirements of any insuring agreement in this policy, you must see to it that we are notified
as soon as practicable of an occurrence, offense, pollution incident, professional incident or act, error or omission
which may result in a claim. To the extent possible, notice should include:
(1) How, when and where the occurrence, offense, pollution incident, professional incident or act, error or
omission took place;
(2) The names and addresses of any injured persons and witnesses; and
(3) The nature and location of any injury or damage arising out of the occurrence, offense, pollution incident,
professional incident or act error or omission.

b.

If a claim is made or suit is brought against any insured, you must:
(1) Immediately record the specifics of the claim or suit and the date received; and
(2) Notify us as soon as practicable.
You must see to it that we receive written notice of the claim or suit as soon as practicable.

c.

You and any other involved insured must:
(1) Immediately send us copies of any demands, notices, summonses or legal papers received in connection with
the claim or suit;
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(2) Authorize us to obtain records and other information;
(3) Cooperate with us in the investigation or settlement of the claim or defense against the suit; and
(4) Assist us, upon our request, in the enforcement of any right against any person or organization which may be
liable to the insured because of injury or damage to which this insurance may also apply.
d.

In the event emergency response expenses are incurred, you must provide, in writing, all available information
relating to such emergency response expenses and the pollution incident giving rise thereto to us within fourteen
(14) days of commencement of the pollution incident. Such information shall include all applicable information
detailed in Paragraph a. above.

e.

In the event of a time-element pollution incident, you must provide, in writing, all available information relating to
the pollution incident giving rise thereto to us within thirty (30) days of commencement of the pollution incident.
Such information shall include all applicable information detailed in Paragraph a. above.

f.

No insured will, except at that insured's own cost, voluntarily make a payment, assume any obligation, or incur any
expense, other than for first aid and emergency response expense, without our consent.

g.

When any insured becomes legally obligated to pay clean-up costs to which this insurance applies, the insured
must:
(1) Submit, for our approval, all proposed work plans prior to submittal to any regulatory agency.
(2) Submit, for our approval, all bids and contracts for clean-up costs prior to execution or issuance.
(3) Forward progress submittals regarding clean-up costs at reasonable intervals and always prior to submittal to
any regulatory agency that is authorized to review and approve such submittals.
We shall have the right, but not the duty, to assume direct control of such clean-up costs. Any clean-up costs
incurred by us shall be applied against the applicable Limit of Insurance and deductible.

h.

9.

If we are prohibited under applicable law from investigating, defending or settling any such claim or suit, the
insured shall, under our supervision, arrange for such investigation and defense thereof as is reasonably necessary,
and subject to our prior authorization, shall effect such settlement thereof.

Economic and Trade Sanctions
In accordance with laws and regulation of the United States concerning economic and trade sanctions administered
and enforced by The Office Of Foreign Assets Control (OFAC), this policy is void ab initio solely with respect to any term
or condition of this policy that violates any laws or regulations of the United States concerning economic and trade
sanctions.

10. Enforceability
If any part of this policy is deemed invalid or unenforceable, it shall not affect the validity or enforceability of any other
part of this policy, which shall be enforced to the full extent permitted by law.
11. Extended Reporting Period
This condition applies only as respects COVERAGE PART III - SITE POLLUTION INCIDENT LEGAL LIABILITY and
COVERAGE PART IV – PROFESSIONAL LIABILITY.
a.

This condition applies only if:
(1) The policy is cancelled or non-renewed for any reason except non-payment of the premium; or
(2) We renew or replace this policy with COVERAGE PART III - SITE POLLUTION LIABILITY or COVERAGE PART IV –
PROFESSIONAL LIABILITY that provides claims-made coverage for bodily injury, property damage,
environmental damage or professional incident and that has a Retroactive Date later than the one shown in
the Declarations or for an insured site; and
(3) You do not purchase coverage to replace the coverage described in Paragraph a.(2).

b.

Automatic Extended Reporting Period
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You shall automatically have a period of ninety (90) days following the effective date of such termination of
coverage in which to provide written notice to us of claims first made and reported within the automatic extended
reporting period.
A claim first made and reported within the automatic extended reporting period will be deemed to have been
made on the last day of the policy period, provided that the claim is for damages, clean-up costs or emergency
response expense arising from a pollution incident which commenced on or after the Retroactive Date, if
applicable, and before the end of the policy period or the claim is for damages arising from a professional incident
that occurred on or after the Retroactive Date and before the end of the policy period and is otherwise covered by
this policy.
No part of the automatic extended reporting period shall apply if the optional extended reporting period is
purchased.
c.

Extended Reporting Period Option:
(1) A claim first made and reported within forty eight (48) months after the end of the policy period will be
deemed to have been made on the last day of the policy period, provided that the claim is for damages,
clean-up costs or emergency response expense arising from a pollution incident which commenced on or
after the Retroactive Date, if applicable, and before the end of the policy period or the claim is for damages
arising from a professional incident that occurred on or after the Retroactive Date and before the end of the
policy period and is otherwise covered by this policy.
(2) The Extended Reporting Period Endorsement will not reinstate or increase the Limits of Insurance or extend
the policy period.

d.

We will issue the Endorsement indicating the Extended Reporting Period Option has been accepted if the first
Named Insured shown in the Declarations:
(1) Makes a written request for it which we receive within 30 days after the end of the policy period; and
(2) Promptly pays the additional premium, which will not exceed 200% of the annual premium for the policy,
when due.
The Extended Reporting Period Endorsement will not take effect unless the additional premium is paid when due.
If that premium is paid when due, the Endorsement may not be cancelled. The additional premium will be fully
earned when the Endorsement takes effect.

d.

The Extended Reporting Period Endorsement will also amend SECTION IV – CONDITIONS, Condition 17. Other
Insurance so the insurance provided will be excess over any other valid and collectible insurance available to the
insured, whether primary, excess, contingent or on any other basis, whose policy period begins or continues after
the Endorsement takes effect.

12. Headings
The descriptions in the headings and sub-headings of this policy are inserted solely for convenience and do not
constitute any part of the terms or conditions on this policy.
13. Independent Counsel
In the event the insured is entitled by law to select independent counsel to oversee our defense of a claim or suit at
our expense, the attorney fees and all other litigation expenses we must pay to that counsel are limited to the rates we
actually pay to counsel we retain in the ordinary course of business in the defense of similar claims or suits in the
community where the claim or suit arose or is being defended.
Additionally, we may exercise the right to require that such counsel have certain minimum qualifications with respect
to their competency including experience in defending claims or suits similar to the one pending against the insured
and to require such counsel have errors and omissions insurance coverage. As respects any such counsel, the insured
agrees that counsel will timely respond to our request for information regarding the claims or suit.
Furthermore, the insured may at any time, by the insured’s written consent, freely and fully waive these rights to select
independent counsel.
14. Inspections and Surveys
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We have the right to:
(1) Make inspections and surveys at any time;
(2) Give you reports on the conditions we find; and
(3) Recommend changes.

b.

We are not obligated to make any inspections, surveys, reports or recommendations and any such actions we do
undertake relate only to insurability and the premiums to be charged. We do not make safety inspections. We do
not undertake to perform the duty of any person or organization to provide for the health or safety of workers or
the public. And we do not warrant that conditions:
(1) Are safe or healthful; or
(2) Comply with laws, regulations, codes or standards.
This applies not only to us, but also to any rating, advisory, rate service or similar organization which makes
insurance inspections, surveys, reports or recommendations.

15. Legal Action Against Us
No person or organization has a right under this policy:
a.

To join us as a party or otherwise bring us into a suit asking for damages from an insured; or

b.

To sue us on this policy unless all of its terms have been fully complied with.

A person or organization may sue us to recover on an agreed settlement or on a final judgment against an insured; but
we will not be liable for damages that are not payable under the terms of this policy or that are in excess of the
applicable limit of insurance. An agreed settlement means a settlement and release of liability signed by us, the insured
and the claimant or the claimant's legal representative.
16. Multiple Coverage Sections
No claim or suit, or part thereof, for which we have accepted coverage or coverage has been held to apply under one
or more Coverages in this policy shall be covered under any other Coverages in this policy.
17. Other Insurance
If other valid and collectible insurance is available to the insured for a loss we cover under this policy, our obligations
are limited as follows:
a.

Primary Insurance
This insurance is primary except when Paragraph b. below applies. If this insurance is primary, our obligations are
not affected unless any of the other insurance is also primary. Then, we will share with all that other insurance by
the method described in Paragraph c. below. However, regardless of whether b. below applies, in the event that a
written contract or agreement or permit requires this insurance to be primary for any person or organization you
agreed to insure and such person or organization is an insured under this policy, we will not seek contributions
from any such other insurance issued to such person or organization

b.

Excess Insurance
(1) This insurance is excess over:
(a) Any of the other insurance, whether primary, excess, contingent or on any other basis:
(i) That is Fire, Extended Coverage, Builder's Risk, Installation Risk or similar coverage for your work;
(ii) That is Fire insurance for premises rented to you or temporarily occupied by you with permission of
the owner;
(iii) That is insurance purchased by you to cover your liability as a tenant for property damage to
premises rented to you or temporarily occupied by you with permission of the owner; or
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(iv) If the loss arises out of the maintenance or use of aircraft, autos or watercraft to the extent not
subject to Exclusion a. of COVERAGE PART I – Coverage A – General Bodily Injury And Property
Damage Liability.
(b) Any other primary insurance available to you covering liability for damages arising out of the premises or
operations, or the products and completed operations, for which you have been added as an additional
insured.
(c) Any project specific primary insurance available to you covering liability for damages arising out of your
work, for which you are an insured
(2) When this insurance is excess, we will have no duty to defend the insured against any suit if any other insurer
has a duty to defend the insured against that suit. If no other insurer defends, we will undertake to do so, but
we will be entitled to the insured's rights against all those other insurers.
(3) When this insurance is excess over other insurance, we will pay only our share of the amount of the loss, if
any, that exceeds the sum of:
(a) The total amount that all such other insurance would pay for the loss in the absence of this insurance;
(b) The total of all deductible and self-insured amounts under all that other insurance; and
(c) The deductible and self-insured amounts under this insurance.
(4) We will share the remaining loss, if any, with any other insurance that is not described in this Excess Insurance
provision and was not bought specifically to apply in excess of the Limits of Insurance shown in the
Declarations of this policy.
c.

Method Of Sharing
If all of the other insurance permits contribution by equal shares, we will follow this method also. Under this
approach each insurer contributes equal amounts, excess of applicable deductible and self-insured amounts under
all such insurance, until it has paid its applicable limit of insurance or none of the loss remains, whichever comes
first.
If any of the other insurance does not permit contribution by equal shares, we will contribute by limits. Under this
method, each insurer's share is based on the ratio of its applicable limit of insurance to the total applicable limits
of insurance of all insurers.

18. Premiums and Deductible
The first Named Insured shown in the Declarations:
a.

Is responsible for the payment of all premiums;

b.

Will be the payee for any return premiums we pay; and

c.

Is responsible for the payment of all deductibles.

19. Representations
By accepting this policy, you agree:
a.

The statements in the Declarations are accurate and complete;

b.

Those statements are based upon representations you made to us; and

c.

We have issued this policy in reliance upon your representations.

20. Separation Of Insureds
Except with respect to the Limits of Insurance, any insured versus insured exclusions, and any rights or duties
specifically assigned in this policy to the first Named Insured, this insurance applies:
a.

As if each Named Insured were the only Named Insured; and

b.

Separately to each insured against whom claim is made or suit is brought.
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21. Service of Suit
Subject to SECTION IV – CONDITIONS, Condition 5. Choice of Forum, it is agreed that in the event of failure of us to pay
any amount claimed to be due hereunder, we, at the request of the insured, will submit to the jurisdiction of a court of
competent jurisdiction within the United States. Nothing in this condition constitutes or should be understood to
constitute a waiver of our rights to commence an action in any court of competent jurisdiction in the United States, to
remove an action to a United States District Court, or to seek a transfer of a case to another court as permitted by the
laws of the United States or of any state in the United States. It is further agreed that service of process in such suit
may be made upon us and that in any suit instituted against us upon this contract, we will abide by the final decision of
such court or of any appellate court in the event of any appeal.
Further, pursuant to any statute of any state, territory, or district of the United States which makes provision therefore,
we hereby designate the Superintendent, Commissioner, Director of Insurance, or other officer specified for that
purpose in the statute, or his or her successor or successors in office as its true and lawful attorney upon whom may be
served any lawful process in any action, suit or proceeding instituted by or on behalf of the insured or any beneficiary
hereunder arising out of this contract of insurance, and hereby designates the above named counsel as the person to
whom the said officer is authorized to mail such process or a true copy thereof.
22. Transfer Of Rights Of Recovery Against Others To Us
If the insured has rights to recover all or part of any payment we have made under this policy, those rights are
transferred to us. At our request, the insured will bring suit or transfer those rights to us and help us enforce them.
However, if the insured has waived rights of recovery against any person or organization prior to a loss, we waive any
right of recovery we may have under this policy against such person or organization.
23. Transfer of Your Rights and Duties Under This Policy
Your rights and duties under this policy may not be transferred without our written consent except in the case of death
of an individual named insured.
If you die, your rights and duties will be transferred to your legal representative but only while acting within the scope
of duties as your legal representative. Until your legal representative is appointed, anyone having proper temporary
custody of your property will have your rights and duties but only with respect to that property.
24. When We Do Not Renew
If we decide not to renew, we will mail or deliver to the first Named Insured shown in the Declarations written notice
of the nonrenewal not less than ninety (90) days before the expiration date. If notice is mailed, proof of mailing will be
sufficient proof of notice.
SECTION V – DEFINITIONS
1.

Administration means:
a.

Providing information to employees, including their dependents and beneficiaries, with respect to eligibility for or
the scope of employee benefit programs;

b.

Handling records in connection with the employee benefit program; or

c.

Effecting, continuing or terminating any employee's participation in any benefit included in the employee benefit
program.

However, administration does not include handling payroll deductions.
2.

3.

Advertisement means a notice that is broadcast or published to the general public or specific market segments about
your goods, products or services for the purpose of attracting customers or supporters. For the purposes of this
definition:
a.

Notices that are published include material placed on the Internet or on similar electronic means of
communication; and

b.

Regarding websites, only that part of a website that is about your goods, products or services for the purposes of
attracting customers or supporters is considered an advertisement.

Auto means:
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a.

A land motor vehicle, trailer or semitrailer designed for travel on public roads, including any attached machinery or
equipment; or

b.

Any other land vehicle that is subject to a compulsory or financial responsibility law where it is licensed or
principally garaged.

However, auto does not include mobile equipment.
4.

Bodily injury means physical injury, sickness, disease, building-related illness, mental anguish, shock or emotional
distress, sustained by any person, including death resulting therefrom. Bodily injury shall also include medical
monitoring costs.

5.

Claim means a demand, notice or assertion of a legal right alleging liability or responsibility on the part of the insured.

6.

Clean-up costs means reasonable and necessary costs, charges and expenses, including associated legal and claims
expense payments incurred with our prior written consent, incurred to investigate, remove, dispose of, abate, contain,
treat, neutralize, monitor or test soil, surface water, groundwater or other contaminated media but only:
a.

To the extent required by environmental laws governing the liability or responsibilities of the insured to respond
to a pollution incident;

b.

In the absence of a. above, to the extent recommended in writing by an environmental professional; or

c.

To the extent incurred by the government or any political subdivision within Definition 8.a. of coverage territory;
or

d.

To the extent incurred by parties other than you.

Clean-up costs also includes restoration costs
Clean-up costs does not include costs, charges or expenses incurred by the insured for materials supplied or services
performed by the insured unless such costs, charges or expenses are incurred with our prior written approval.
7.

Conveyance means any auto, railcar, rolling stock, train, watercraft or aircraft. Conveyance does not include pipelines.

8.

Coverage territory means:
a.

The United States of America (including its territories and possessions), Puerto Rico, Canada and the Gulf of
Mexico;

b.

International waters or airspace, but only if the injury or damage occurs in the course of travel or transportation
between any places included in Paragraph a. above;

c.

All other parts of the world if the injury or damage arises out of:
(1) The activities of a person whose home is in the territory described in Paragraph a. above, but is away for a
short time on your business; or
(2) Personal and advertising injury offenses that take place through the Internet or similar electronic means of
communication;
provided the insured’s responsibility to pay damages is determined in a suit on the merits, in the territory
described in Paragraph a. above or in a settlement we agree to; or

d.

All other parts of the world if the injury or damage arises out of your product, a pollution incident caused by your
work, a pollution incident during transportation or a pollution incident on, at, under or migrating from a nonowned site, however:
(1) We assume no responsibility for furnishing certificates or evidence of insurance or bonds; and
(2) We will not be liable for any fine or penalty imposed on you for failing to comply with insurance laws.

9.

Emergency response expense means reasonable and necessary costs, charges and expenses including legal and claims
expense payments incurred to investigate, remove, dispose of, abate, contain, treat, neutralize, monitor or test soil,
surface water, groundwater or other contaminated media.

10. Employee includes a leased worker and a temporary worker. As respects Employee Benefits Administration Liability,
employee also means a person actively employed, formerly employed, on leave of absence or disabled, or retired.
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11. Employee benefits program means a program providing some or all of the following benefits to employees, whether
provided through a plan authorized by applicable law to allow employees to elect to pay for certain benefits with pretax dollars or otherwise:
a.

Group life insurance, group accident or health insurance, dental, vision and hearing plans, and flexible spending
accounts, provided that no one other than an employee may subscribe to such benefits and such benefits are
made generally available to those employees who satisfy the plan's eligibility requirements;

b.

Profit sharing plans, employee savings plans, employee stock ownership plans, pension plans and stock
subscription plans, provided that no one other than an employee may subscribe to such benefits and such benefits
are made generally available to all employees who are eligible under the plan for such benefits;

c.

Unemployment insurance, social security benefits, workers' compensation and disability benefits; and

d.

Vacation plans, including buy and sell programs; leave of absence programs, including military, maternity, family,
and civil leave; tuition assistance plans; transportation and health club subsidies

12. Environmental damage means physical damage to land, conveyances, structures on land or water, the atmosphere,
any watercourse or body of water including surface water or groundwater, giving rise to clean-up costs or emergency
response expense.
13. Environmental laws means any federal, state, provincial, municipal or other local laws, including, but not limited to,
statutes, rules, ordinances, guidance documents, regulations and all amendments thereto, including state voluntary
cleanup or risk based corrective action guidance, and governmental, judicial or administrative orders and directives,
that are applicable to a pollution incident.
14. Environmental professional means an individual approved and designated by us in writing who is duly certified or
licensed in a recognized field of environmental science as required by a state board, a professional association, or both,
who meet certain minimum qualifications and who maintain specified levels of errors and omissions insurance
coverage acceptable to us. We shall consult with the insured in conjunction with the selection of the environmental
professional.
15. Executive officer means a person holding any of the officer positions created by your charter, constitution, by-laws or
any other similar governing document.
16. Extended reporting period means the claims reporting provision described in SECTION IV – CONDITIONS, Condition 11.
Extended Reporting Period.
17. Hostile fire means one which becomes uncontrollable or breaks out from where it was intended to be.
18. Impaired property means tangible property, other than your product or your work, that cannot be used or is less
useful because:
a.

It incorporates your product or your work that is known or thought to be defective, deficient, inadequate or
dangerous; or

b.

You have failed to fulfill the terms of a contract or agreement;

if such property can be restored to use by the repair, replacement, adjustment or removal of your product or your
work or your fulfilling the terms of the contract or agreement.
19. Insured contract means:
a.

A contract for a lease of premises. However, that portion of the contract for a lease of premises in excess of 30
consecutive days that indemnifies any person or organization for damage by fire, lightning or explosion to
premises while rented to you or temporarily occupied by you with permission of the owner is not an insured
contract;

b.

A sidetrack agreement;

c.

Any easement or license agreement;

d.

An obligation, as required by ordinance, to indemnify a municipality, except in connection with work for a
municipality;

e.

An elevator maintenance agreement;
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That part of any other contract or agreement pertaining to your business (including an indemnification of a
municipality in connection with work performed for a municipality) under which you assume the tort liability of
another party to pay for bodily injury, property damage or environmental damage to a third person or
organization. Tort liability means a liability that would be imposed by law in the absence of any contract or
agreement.
Paragraph f. does not include that part of any contract or agreement that indemnifies an architect, engineer or
surveyor for injury or damage arising out of:
(1) Preparing, approving, or failing to prepare or approve, maps, shop drawings, opinions, reports, surveys, field
orders, change orders or drawings and specifications; or
(2) Giving directions or instructions, or failing to give them, if that is the primary cause of the injury or damage.

20. Insured site means a location listed on the Insured Site Schedule Endorsement, if any, attached to this policy.
21. Leased worker means a person leased to you by a labor leasing firm under an agreement between you and the labor
leasing firm, to perform duties related to the conduct of your business. Leased worker does not include a temporary
worker.
22. Legal and Claims Expense Payments means:
a.

All expenses we incur that are directly allocated to a particular claim or suit.

b.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

c.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys' fees or
attorneys' expenses taxed against the insured.

d.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

e.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

f.

Expenses incurred by the insured for first aid administered to others at the time of any accident, for bodily injury
to which this insurance applies.

23. Loading or unloading means the handling of property:
a.

After it is moved from the place where it is accepted for movement into or onto an aircraft, watercraft or auto;

b.

While it is in or on an aircraft, watercraft or auto; or

c.

While it is being moved from an aircraft, watercraft or auto to the place where it is finally delivered;

But loading or unloading does not include the movement of property by means of a mechanical device, other than a
hand truck, that is not attached to the aircraft, watercraft or auto.
24. Location means premises involving the same or connecting lots, or premises whose connection is interrupted only by a
street, roadway, waterway or right-of-way of a railroad.
25. Misdelivery means the delivery of any liquid product into a wrong receptacle or to a wrong address or the erroneous
delivery of one liquid product for another.
26. Mobile equipment means any of the following types of land vehicles, including any attached machinery or equipment:
a.

Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off public roads;

b.

Vehicles maintained for use solely on or next to premises you own or rent;

c.

Vehicles that travel on crawler treads;

d.

Vehicles, whether self-propelled or not, maintained primarily to provide mobility to permanently mounted power
cranes, shovels, loaders, diggers or drills or road construction or resurfacing equipment such as graders, scrapers
or rollers;
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Vehicles not described in a., b., c., or d. above that are not self-propelled and are maintained primarily to provide
mobility to permanently attached equipment of the following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, geophysical
exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;

f.

Vehicles not described in a., b., c., or d. above maintained primarily for purposes other than the transportation of
persons or cargo.
However, self-propelled vehicles with the following types of permanently attached equipment are not mobile
equipment but will be considered autos:
(1) Equipment designed primarily for snow removal, road maintenance (but not construction or resurfacing) or
street cleaning;
(2) Cherry pickers and similar devices mounted on automobile or truck chassis and used to raise or lower workers;
and
(3) Air compressor, pumps and generators, including spraying, welding, building cleaning, geophysical exploration,
lighting and well servicing equipment.

However mobile equipment does not include any land vehicles that are subject to a compulsory or financial
responsibility law or other motor vehicle insurance law where it is licensed or principally garaged. Land vehicles subject
to a compulsory or financial responsibility law or other motor vehicle insurance law are considered autos.
27. Mold matter means mold, mildew and fungi, whether or not such mold matter is living.
28. Natural resource damage means physical injury to or destruction of, as well as the assessment of such injury or
destruction, including the resulting loss of value of land, fish, wildlife, biota, air, water, groundwater, drinking water
supplies, and other such resources belonging to, managed by, held in trust by, appertaining to, or otherwise controlled
by the United States (including the resources of the fishery conservation zone established by the Magnuson-Stevens
Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.)), any state, local or provincial government, any
foreign government, any Native American tribe, or, if such resources are subject to a trust restriction on alienation, any
member of a Native American tribe.
29. Non-owned site:
a.

Means any location which:
(1) Was not at any time owned or occupied by any insured; and
(2) Which is not specifically scheduled as an insured site.

b.

Does not include:
(1) Any location which is not licensed by the appropriate federal, state or local authority to perform storage,
disposal, processing or treatment of waste from your operations or your work in compliance with
environmental law.
(2) Any location or any part thereof that has been subject to a consent order or corrective action under
environmental law or is listed or proposed to be listed on the Federal National Priorities list (NPL) prior to
waste from your operations or your work being legally consigned for delivery or delivered for storage,
disposal, processing or treatment at such location.
(3) Any location of a purchaser or user of your product.

30. Nuclear material means source material, special nuclear material or byproduct material which have the meanings
given them in the Atomic Energy Act of 1954 or in any law amendatory thereof.
31. Occurrence means an accident, including continuous or repeated exposure to substantially the same general harmful
conditions.
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32. Personal and advertising injury means injury, including consequential bodily injury, arising out of one or more of the
following offenses:
a.

False arrest, detention or imprisonment;

b.

Malicious prosecution;

c.

The wrongful eviction from, wrongful entry into, or invasion of the right of private occupancy of a room, dwelling
or premises that a person occupies, committed by or on behalf of its owner, landlord or lessor;

d.

Oral or written publication, in any manner, of material that slanders or libels a person or organization or
disparages a person's or organization's goods, products or services;

e.

Oral or written publication, in any manner, of material that violates a person's right of privacy;

f.

The use of another’s advertising idea in your advertisement;

g.

Infringing upon another’s copyright, trade dress or slogan in your advertisement.

33. Policy period means the period of time stated in the Declarations. However, if the policy is cancelled in accordance
with SECTION IV – CONDITIONS, Condition 3. Cancellation, the policy period ends on the effective date of such
cancellation.
34. Pollutants means any solid, liquid, gaseous or thermal irritant, or contaminant, including smoke, soot, vapor, fumes,
acids, alkalis, chemicals, hazardous substances, hazardous materials, or waste materials, including medical, infectious
and pathological wastes. Pollutants includes electromagnetic fields, mold matter and legionella pneumophila.
35. Pollution incident means:
a.

The discharge, dispersal, release, escape, migration, or seepage of pollutants on, in, into, or upon land,
conveyances, structures on land or water, the atmosphere, any watercourse or body of water including surface
water or groundwater; or

b.

The presence of mold matter.

Pollution incident includes the illicit abandonment of pollutants at any location which is owned or occupied by you
provided that such abandonment was committed by parties other than an insured and without the knowledge of a
responsible executive.
36. Products - completed operations hazard:
a.

Includes all bodily injury, property damage or environmental damage occurring away from a location you own or
occupy and arising out of your product or your work except:
(1) Products that are still in your physical possession; or
(2) Work that has not yet been completed or abandoned. However, your work will be deemed completed at the
earliest of the following times:
(a) When all of the work called for in your contract has been completed.
(b) When all of the work to be done at the job site has been completed if your contract calls for work at more
than one job site.
(c) When that part of the work done at a job site has been put to its intended use by any person or
organization other than another contractor or subcontractor working on the same project.
Work that may need service, maintenance, correction, repair or replacement, but which is otherwise
complete, will be treated as completed.

b.

Does not include bodily injury, property damage or environmental damage arising out of the transportation of
property, unless the injury or damage arises out of a condition in or on a vehicle not owned or operated by you,
and that condition was created by the loading or unloading of that vehicle by any insured or the existence of tools,
uninstalled equipment or abandoned or unused materials.
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37. Professional incident means any act, error or omission in the providing or failure to provide professional services by or
on behalf of the insured.
38. Professional services means those services performed for a fee by you or those acting on your behalf, including but not
limited to, architect, engineer, consultant, inspector, technician and surveyor that you or those acting on your behalf
are qualified to perform for others and are consistent with your corporate statements of professional qualifications.
39. Property damage means:
a.

Physical injury to or destruction of tangible property, including all resulting loss of use and diminished value of that
property. All such loss of use and diminished value shall be deemed to occur at the time of the physical injury that
caused it;

b.

Loss of use of tangible property that is not physically injured or destroyed. All such loss of use shall be deemed to
occur at the time of the occurrence or pollution incident that caused it; or

c.

Natural resource damage.

Property damage does not include environmental damage.
For the purpose of this insurance, electronic data is not tangible property. As used in this definition, electronic data
means information, facts or programs stored as or on, created or used on, or transmitted to or from computer
software, including systems and applications software, hard or floppy disks, CDROMS, tapes drives, cells, data
processing devices or any other media which are used with electronically controlled equipment.
40. Responsible executive means any officer, director, risk manager, partner, your manager of an insured site, your
manager or supervisor responsible for environmental affairs, health and safety affairs, control or compliance or any
other employee authorized by you to give or receive notice of an occurrence or claim.
41. Restoration costs means reasonable and necessary costs incurred by the insured with our prior written consent, to
repair, restore or replace damaged real or personal property damaged during work performed in the course of
incurring clean-up costs in order to restore the property to the condition it was in prior to being damaged during such
work. Restoration costs shall not exceed the lesser of actual cash value of such real or personal property or the cost of
repairing, restoring or replacing the damaged property with other property of like kind and quality. An adjustment for
depreciation and physical condition shall be made in determining actual cash value. If a repair or replacement results in
better than like kind or quality, we will not pay for the amount of the betterment, except to the extent such
betterments of the damaged property entail the use of materials which are environmentally preferable to those
materials which comprised the damaged property. Such environmentally preferable material must be certified as such
by an applicable independent certifying body, where such certification is available, or, in the absence of such
certification, based on our judgment in our sole discretion.
42. Suit means a civil proceeding in which damages to which this insurance applies are alleged. Suit includes an arbitration
proceeding in which such damages are claimed and to which the insured must submit or does submit with our consent
or any other alternative dispute resolution proceeding in which such damages are claimed and to which the insured
submits with our consent.
43. Temporary worker means a person who is furnished to you to substitute for a permanent worker on leave or to meet
seasonal or short-term workload conditions.
44. Time-Element pollution incident means a pollution incident demonstrable as having first commenced at an identified
time and place during the policy period provided:
a.

Such pollution incident does not originate or arise from, or relate to an underground storage tank; and

b.

Such pollution incident is not (i) heat, smoke or fumes from a hostile fire or (ii) solely with respect to bodily injury,
smoke, fumes, vapor or soot produced by or originating from equipment that is used to heat, cool or dehumidify
the building, or equipment that is used to heat water for personal use, by the building’s occupants or their guests.

45. Transportation means the movement of goods, product, merchandise, supplies or waste in a conveyance by the
insured or a third party carrier from the time of movement from the point of origin until delivery to the final
destination. Transportation includes the movement of goods, products, merchandise, supplies or waste into, onto or
from a conveyance.
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46. Underground storage tank means any tank, including any piping and appurtenances connected to the tank, located on
or under an owned or occupied location or an insured site that has at least ten (10) percent of its combined volume
underground. Underground storage tank does not include:
a.

Septic tanks, sump pumps, or oil/water separators;

b.

A tank that is enclosed within a basement or cellar, if the tank is upon or above the surface of the floor; or

c.

Storm-water or wastewater collection systems.

47. Volunteer worker means a person who is not your employee, and who donates his or her work and acts at the
direction of and within the scope of duties determined by you, and is not paid a fee, salary or other compensation by
you or anyone else for their work performed for you.
48. Waste means all waste and includes materials to be recycled, reconditioned or reclaimed.
49. Your product:
a.

Means:
(1) Any goods or products, other than real property, manufactured, sold, handled, distributed or disposed of by:
a)

You;

b) Others trading under your name; or
c)

A person or organization whose business or assets you have acquired; and

(2) Containers (other than vehicles), materials, parts or equipment furnished in connection with such goods or
products.
b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your product; and
(2) The providing of or failure to provide warnings or instructions.

50. Your work:
a.

Means:
(1) Work or operations performed by you or on your behalf; and
(2) Materials, parts or equipment furnished in connection with such work or operations.

b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your work; and
(2) The providing or failure to provide warnings or instructions.
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IN WITNESS WHEREOF, the Insurer has caused this Policy to be executed and attested, but this Policy will not be valid
unless countersigned by a duly authorized representative of the Insurer, to the extent required by applicable law.

Ironshore Specialty Insurance Company by:

Secretary
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AmWINS Brokerage of Texas, Inc.
5910 North Central Expressway
Suite 500
Dallas, TX 75206

amwins.com

POLICY PREMIUM AND SURPLUS LINES TAX SUMMARY
Attached to and forming part of Policy Number: 002357403
Named Insured:
Coverage:
Agency:

Vista Proppants and Logistics
LLC
General Liability
The Gus Bates Company

Policy Number:

002357403

Carrier:
Policy Period:

Ironshore Specialty Insurance Co
06/01/2018 - 06/01/2019

Policy Premium:
Fees:
Surplus Lines Taxes:
Total:

$661,121.00
$0.00
$33,056.05
$694,177.05

SURPLUS LINES TAX CALCULATION:
Description
Texas
Surplus Lines Tax
Stamping Fee

Taxable
Premium

Taxable Fee

$661,121.00
$661,121.00

$0.00
$0.00

Tax Basis

$661,121.00
$661,121.00

Total Surplus Lines Taxes and Fees

Rate

Tax

4.85% $32,064.37
0.15%
$991.68
Total $33,056.05
$33,056.05

SURPLUS LINES DISCLOSURE
Texas

This insurance contract is with an insurer not licensed to transact insurance in this state and is issued
and delivered as surplus line coverage under the Texas insurance statutes. The Texas Department of
Insurance does not audit the finances or review the solvency of the surplus lines insurer providing this
coverage, and the insurer is not a member of the property and casualty insurance guaranty association
created under Chapter 462 Insurance Code. Chapter 225, Insurance Code, requires payment of a 4.85
percent tax on gross premium.
Surplus Lines Licensee Name: AmWINS Brokerage of Texas, Inc.
IMPORTANT NOTICE
To obtain information or make a complaint:
You may contact the Texas Department of Insurance to obtain information on companies, coverages,
rights or complaints at
1-800-252-3439
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You may write the Texas Department of Insurance:
Post Office Box 149104
Austin, Texas 78714-9104
Fax: 512-490-1007
Web: http://www.tdi.texas.gov
E-mail: ConsumerProtection@tdi.state.tx.us
PREMIUM OR CLAIM DISPUTES:
Should you have a dispute concerning your premium or about a claim you should contact the agent
first. If the dispute is not resolved, you may contact the Texas Department of Insurance.
ATTACH THIS NOTICE TO YOUR POLICY:
This notice is for information only and does not become a part or condition of the attached document.
AVISO IMPORTANTE
Para obtener informacion o para someter una queja:
Puede comunicarse con el Departamento de Seguros de Texas para obtener informacion acerca de
companias, coberturas, derechos o quejas al:
1-800-252-3439
Puede escribir al Departamento de Seguros de Texas:
Post Office Box 149104
Austin, Texas 78714-9104
Fax: 512-490-1007
Web: http://www.tdi.texas.gov
E-mail: ConsumerProtection@tdi.state.tx.us
DISPUTAS SOBRE PRIMAS O RECLAMOS:
Si tiene una disputa concerniente a su prima o a un reclamo, debe comunicarse con el agente primero.
Si no se resuelve la disputa, puede entonces comunicarse con el departamento (TDI).
UNA ESTA AVISO A SU POLIZA:
Este aviso es solo para proposito de informacion y no se convierte en parte o condicion del documento
adjunto.
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
This insurance contract is with an insurer not licensed to transact insurance in this state and is issued and
delivered as surplus line coverage under the Texas insurance statutes. The Texas Department of Insurance
does not audit the finances or review the solvency of the surplus lines insurer providing this coverage, and the
insurer is not a member of the property and casualty insurance guaranty association created under Chapter
462, Insurance Code. Chapter 225, Insurance Code, requires payment of a 4.85 percent tax on gross
premium.

ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC) DECLARATIONS
Policy Number:

002357403

Renewal of Policy Number:

Item 1.

Named Insured & Mailing Address:

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119

Item 2.

Broker & Mailing Address:

AmWins Brokerage of Texas, Inc. (Dallas)
5910 North Central Expressway
SUITE NO 500
Dallas, TX 75206

Item 3.

Policy Period:

Effective:

June 01, 2018

Expiration:

002357402

June 01, 2019

12:01 a.m. time at your mailing address shown above.
Item 4.

Limits Of Insurance And Deductible:

LIMIT

DEDUCTIBLE

Each Occurrence Limit – COVERAGE PART I: Coverage A, B, C Inclusive
Coverage A: General Bodily Injury and Property Damage Liability
Coverage B: Hostile Fire and Building Equipment Liability
Coverage C: Products Pollution and Exposure Liability

$1,000,000

$0

Each Occurrence Limit – COVERAGE PART I: Coverage D, E, F Inclusive
Coverage D: Time-Element Pollution Bodily Injury and Property Damage Liability
Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage
Liability
Coverage F: Pollution Liability during Transportation

$1,000,000

$25,000

Each Occurrence Limit - Contractors Pollution Liability: Coverage G

$1,000,000

$25,000

Damage to Premises Rented to You Limit: Any one premises

$500,000

N/A

Personal and Advertising Injury Limit: Any one person or organization

$1,000,000

N/A

IE.DEC.EPIC.001 (05/13)

Includes copyrighted material of Insurance Service Office, Inc. with its permission.
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Employee Benefits Administration Liability Limit: Any one employee

$1,000,000

N/A

Medical Expense Limit: Any one person

$25,000

N/A

Each Incident Limit - COVERAGE PART III: Site Pollution Incident Legal Liability

$1,000,000

$25,000

Each Incident Limit - COVERAGE PART IV: Professional Liability

Not Purchased

N/A

GENERAL AGGREGATE LIMIT

$2,000,000

N/A

PRODUCTS COMPLETED OPERATIONS AGGREGATE LIMIT

$2,000,000

N/A

Form of Business:
Individual
Partnership
Joint Venture
Trust
Limited Liability Company
Organization, Including a Corporation (But not including a Partnership, Joint Venture, or Limited Liability
Company)

Item 6.
Policy Premium:

$661,121.00

Premium for Acts of Terrorism (TRIA):

Not Purchased

Total Premium (Including TRIA):

$661,121.00

Compliance with all surplus lines placement requirements, including stamping the Policy and collection and payment of surplus
lines taxes, is the responsibility of the broker.
Item 7.

Minimum Earned Premium:

$165,280.25

Item 8.

Site Pollution Incident Legal Liability Retroactive Date:

See INSURED SITE SCHEDULE (If Applicable)

Item 9.

Professional Liability Retroactive Date:

N/A

Item 10.

Policy Coverage Form:
Endorsements:

Date:

June 14, 2018
MO/DAY/YR.

IE.DEC.EPIC.001 (05/13)

IE.COV.EPIC.001 (0513) Environmental Protection Insurance Coverage Package
See SCHEDULE OF ENDORSEMENTS

Authorized Representative

Includes copyrighted material of Insurance Service Office, Inc. with its permission.
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SCHEDULE OF ENDORSEMENTS
Endorsement number - Form Number – Edition Date – Form Name
1. IE.PN.ALL.002 (0316) Notice of Claim
2. IE.END.ALL.002 (0409) Terrorism Exclusion
3. IE.END.ALL.001 (0216) Named Insured
4. IE.END.EPIC.003 (0409) Insured Site Schedule
5. IE.END.EPIC.010 (0812) Designated Entity Exclusion
6. IE.END.EPIC.012 (1014) Specified Additional Insured
7. IE.END.EPIC.019 (0709) Notice of Cancellation Designated Entity
8. MANUSCRIPT: Premium Reconciliation Condition Endorsement

IE.DEC.EPIC.001 (05/13)

Includes copyrighted material of Insurance Service Office, Inc. with its permission.
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TEXAS NOTICE
IMPORTANT NOTICE

AVISO IMPORTANTE

To obtain information or make a complaint:

Para obtener informacion o para someter una queja:

You may call Liberty Mutual Group’s toll-free telephone
number for information or to make a complaint at:

Usted puede Illamar al numero de telefono gratis de
Liberty Mutual Group’s para informacion o para someter
una queja al:

1-800-344-0197

1-800-344-0197

You may also write to Liberty Mutual Group at:
Presidential Service Team
Liberty Mutual Group
175 Berkeley St. MS 10B
Boston, MA 02116
PresidentialSvcTeam@LibertyMutual.com
You may contact the Texas Department of Insurance to
obtain information on companies, coverages, rights or
complaints at:
1-800-252-3439
You may write the Texas Department of Insurance:
Mail: PO Box 149091 (mail code 111-1A)
Austin, TX 78714-9091
FAX # (512) 490-1007
Web:
http://www.tdi.texas.gov/consumer/complfrm.html
E-mail: consumerprotection@tdi.texas.gov
In person: 333 Guadalupe, Austin, Texas 78701

Usted tambien puede escribir a Liberty Mutual Group:
Presidential Service Team
Liberty Mutual Group
175 Berkeley St. MS 10B
Boston, MA 02116
PresidentialSvcTeam@LibertyMutual.com
Puede comunicarse con el Departamento de Seguros de
Texas para obtener informacion acerca de companies,
coberturas, derechos o quejas al:
1-800-252-3439
Puede escribir al Departamento de Seguros de Texas:
Mail: PO Box 149091 (mail code 111-1A)
Austin, TX 78714-9091
FAX # (512) 490-1007
Web:
http://www.tdi.texas.gov/consumer/complfrm.html
E-mail: consumerprotection@tdi.texas.gov
In person: 333 Guadalupe, Austin, Texas 78701

PREMIUM OR CLAIM DISPUTES:
Should you have a dispute concerning your premium or
about a claim you should contact the (agent) (company)
(agent or the company) first. If the dispute is not
resolved, you may contact the Texas Department of
Insurance.

DISPUTAS SOBRE PRIMAS O RECLAMOS:
Si tiene una disputa concerniente a su prima o a un
reclamo, debe comunicarse con el (agente) (la compania)
(agente o la compania) primero. Si no se resuelve la
disputa, puede entonces comunicarse con el
Departamento de Seguros de Texas.

ATTACH THIS NOTICE TO YOUR POLICY:
This notice is for information only and does not become
a part or condition of the attached document.

UNA ESTE AVISO A SU POLIZA: Este aviso es solo
para proposito de informacion y no se convierte en parte
o condicion del documento adjunto.

1

1

N003-TX-0318
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 1
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CLAIM AND NOTICE REPORTING
Subject to the claims and notice reporting provisions within the policy, claim and notice reports may be given in writing via:
POSTAL SERVICE to:
Ironshore Environmental Claims CSO
28 Liberty Street, 5th Floor
New York, NY 10005
E-MAIL to:
Ironenviroclaims@ironshore.com
or
USClaims@ironshore.com
FAX to:
646-826-6601
By phone via:
24 Hour Claims Phone Number:
(888) 292-0249
ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.PN.ALL.002 (03/16)

June 14, 2018
Date

Includes copyrighted material of Insurance Services, Inc. with its permission
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 2
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

TERRORISM EXCLUSION
This endorsement modifies insurance provided under the following:
SITE POLLUTION INCIDENT LEGAL LIABILITY SELECT (SPILLS)
CONTRACTORS ENVIRONMENTAL LEGAL LIABILITY (CELL)
ENVIRONMENTAL PROTECTIVE INSURANCE COVERAGE PACKAGE (EPIC PAC)
ENVIRONMENTAL EXCESS LIABILITY
It is hereby agreed that the policy is amended as follows
1.

The following Exclusion is added:
This insurance does not apply to:
TERRORISM
Any injury or damage arising, directly or indirectly, out of terrorism

2.

For the purposes of this endorsement, the following definitions are added:
Any injury or damage means any injury or damage covered under the policy and includes but is not limited to bodily
injury, property damage, environmental damage, remediation expense, emergency response expense, personal and
advertising injury, negligent acts, errors or omissions or professional incident as may be defined in the policy.

IE.END.ALL.002 (04/09)

Includes copyrighted material of Insurance Services Offices, Inc. with its permission.
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Terrorism means a violent act or an act that is dangerous to human life, property or infrastructure that is committed by
an individual or individuals and that appears to be part of an effort to coerce a civilian population or to influence the
policy or affect the conduct of any government by coercion. Terrorism includes an act certified by the Secretary of the
Treasury, in concurrence with the Secretary of State and the Attorney General of the United States, to be an act of
terrorism pursuant to the federal Terrorism Risk Insurance Act.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.END.ALL.002 (04/09)

June 14, 2018
Date

Includes copyrighted material of Insurance Services Offices, Inc. with its permission.
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 3
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

NAMED INSURED
This endorsement modifies insurance provided under the following:
SITE POLLUTION INCIDENT LEGAL LIABILITY SELECT (SPILLS)
CONTRACTORS ENVIRONMENTAL LEGAL LIABILITY (CELL)
ENVIRONMENTAL PROTECTIVE INSURANCE COVERAGE PACKAGE (EPIC PAC)
ENVIRONMENTAL EXCESS LIABILITY (EEL)
It is hereby agreed that the policy to which this Endorsement is attached is amended as follows:
The following are added to Item 1. of the Declarations as Named Insureds:
1.
2.

Lonestar Prospects Holding Company LLC
GHMR LLC

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.END.ALL.001 (02/16)

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 4
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

INSURED SITE SCHEDULE
This endorsement modifies insurance provided under the following:
ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE (EPIC PAC)
SECTION I – COVERAGES, COVERAGE PART III: SITE POLLUTION, Coverage A - Bodily Injury and Property Damage Liability,
Coverage B - First and Third Party On-Site Clean-Up Costs and Coverage C – Off-Site Clean-Up Costs apply when identified
by an “x” in the applicable Coverage section subject to the corresponding retroactive date:
INSURED SITE(S)

COVERAGE
A
X

COVERAGE
B
X

COVERAGE
C
X

RETROACTIVE
DATE
4/8/2015

1.

2700 Monroe Highway, Cresson, TX

2.

3549 Monroe Highway, Granbury, TX

X

X

X

4/8/2015

3.

6401 Monroe Hwy, Cresson, TX

X

X

X

5/9/2017

4.

6415 Monroe Hwy, Cresson, TX

X

X

X

5/9/2017

5.

7200 Friendship Rd, Tolar, TX

X

X

X

4/12/2017

6.

10422 County Road 404, Kermit, TX

X

X

X

4/19/2017

7.

1415 South business IH 35, Dilley, TX

X

X

X

6/1/2017

8.

1569 N Urlas, Ft. Stockton, TX

X

X

X

6/1/2017

9.

2000 South Main Street, Ft. Worth, TX

X

X

X

6/1/2017

X

X

X

6/1/2017

10. 2301 Terminal Road, Ft. Worth, TX

IE.END.EPIC.003 (04/09)
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11. 2903 Highway 17, Pecos, TX

X

X

X

6/1/2017

12. 3703 CR 1018, Cleburne, TX

X

X

X

6/1/2017

13. 4413 Carey Street, Ft. Worth, TX

X

X

X

6/1/2017

14. 44485 W. Hwy 67, Barnhart, TX

X

X

X

6/1/2017

15. 4800 Christoval Road, San Angelo, TX

X

X

X

6/1/2017

16. 48359 S. CR 182, Gage, OK

X

X

X

6/1/2017

17. 814 S. Railroad St, Big Lake, TX

X

X

X

6/1/2017

18. 869 CR 108, Sweetwater, TX

X

X

X

6/1/2017

19. 900 W. Sutherland, Altus, OK

X

X

X

6/1/2017

20. Rt. 1, 1801 N 16th, Enid, OK

X

X

X

6/1/2017

21. 1045 CR 284, Gonzales, TX

X

X

X

6/1/2018

22. 18 CR 408, Pecos, TX

X

X

X

6/1/2017

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.END.EPIC.003 (04/09)

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 5
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

DESIGNATED ENTITY EXCLUSION
This endorsement modifies insurance provided under the following:
ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE (EPIC PAC)
It is hereby agreed that the policy to which this Endorsement is attached is amended as follows:

SCHEDULE
Designated Entity:

Maalt Specialized Bulk, LLC

This insurance does not apply as respects the designated entity in the Schedule of this endorsement as an insured.
ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

June 14, 2018
Date

IE.END.EPIC.010 (0812) Includes copyrighted material of Insurance Services Offices, Inc. with its permission.
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 6
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

SPECIFIED ADDITIONAL INSURED(S) PRIMARY AND NON-CONTRIBUTORY
This endorsement modifies insurance provided under the following:
ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE (EPIC PAC)
It is hereby agreed that the policy to which this Endorsement is attached is amended as follows:
SCHEDULE
Name of Additional Insured Person(s) Or Organization(s)
Ares Capital Corporation
245 Park Avenue, 44thFloor
New York, NY 10167
A. SECTION II – WHO IS AN INSURED, Paragraph 4.e. is amended to specify the entity indicated in the Schedule above as:
e.

Any person or organization you agree to include as an insured in a written contract, written agreement or permit,
but only with respect to bodily injury, property damage, environmental damage or personal and advertising
injury arising out of your operations, your work, equipment or premises leased or rented by you, or your products
which are distributed or sold in the regular course of a vendor’s business, however:
(1) A vendor is not an insured as respects bodily injury, property damage, environmental damage or personal
and advertising injury:
(a) For which the vendor is obligated to pay damages by reason of the assumption of liability in a contract or
agreement except that which the vendor would have in the absence of the contract or agreement;
(b) Arising out of any express warranty unauthorized by you;
(c) Arising out of any physical or chemical change in the product made intentionally by the vendor;
(d) Arising out of repackaging, except when unpacked solely for the purpose of inspection, demonstration,
testing, or the substitution of parts under instructions from you, and then repackaged in the original
container;

IE.END.EPIC.012 (10/14) Includes copyrighted material of Insurance Services Offices, Inc. with its permission
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(e) Arising out of any failure to make inspections, adjustments, tests or servicing as the vendor has agreed to
make or normally undertakes to make in the usual course of business, in connection with the distribution
or sale of the products;
(f) Arising out of demonstration, installation servicing or repair operations, except such operations
performed at the vendor’s location in connection with the sale of the product; or
(g) Arising out of products which, after distribution or sale by you, have been labeled or relabeled or used as
a container, part or ingredient of any other thing or substance by or for the vendor.
(2) A manager or lessor of premises, a lessor of leased equipment, or a mortgagee, assignee, or receiver is not an
insured as respects bodily injury, property damage, environmental damage or personal and advertising
injury:
(a) Arising out of any occurrence that takes place after the equipment lease expires or you cease to be a
tenant; or
(b) Arising out of structural alterations, new construction or demolition operations performed by or on behalf
of the manager or lessor of premises, or mortgagee, assignee, or receiver.
B.

SECTION IV – CONDITIONS, Condition 17. Other Insurance, Paragraph a. is amended to specify the entity indicated in
the Schedule above as a person or organization you agreed to insure and we will not seek contributions from any such
other insurance issued to such person or organization.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

June 14, 2018
Date

IE.END.EPIC.012 (10/14) Includes copyrighted material of Insurance Services Offices, Inc. with its permission
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 7
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

NOTICE OF CANCELLATION – DESIGNATED ENTITY
This endorsement modifies insurance provided under the following:
ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE (EPIC PAC)
It is hereby agreed that the policy to which this endorsement is attached is amended as follows:
SCHEDULE
Name of Designated Person(s) or Organization(s)
Trinity Industries Leasing Company, its subsidiaries
and assignees
2525 North Stemmons Freeway
Dallas, TX 75207
Element Rail, LLC, its Subsidiaries and
assignees
PO Box 621
Toronto, ON M5J 2S1
CANADA
Ares Capital Corporation
245 Park Avenue, 44thFloor
New York, NY 10167

SECTION IV – CONDITIONS, Paragraph 3. Cancellation is amended to include the following:

IE.END.EPIC.019 (07/09)
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If this policy is cancelled by us for any reason other than nonpayment of premium or at the request of the first Named
Insured, we will mail or deliver written notice of cancellation at least 30 days before the effective date of the cancellation to
the designated person(s) or organization(s) shown in the schedule above.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.END.EPIC.019 (07/09)

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 8
Policy Number: 002357403
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

PREMIUM RECONCILIATION CONDITION ENDORSEMENT

This endorsement modifies insurance provided under the following:
ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE (EPIC PAC)
It is hereby agreed that the policy to which this Endorsement is attached is amended as follows:
SECTION IV – CONDITIONS is amended to include the following:
Premium Reconciliation
a.

The Policy Premium shown in the Declarations is a minimum and deposit premium.

b.

If at the end of the premium reconciliation period of 5/1/2018 to 4/30/2019 (or any lesser period of time due to policy
cancellation), the gross revenue for the reconciliation period shows gross revenue in excess of 430,000,000 (or any
prorated amount due to policy cancellation), we will compute additional earned premium for the reconciliation period
as follows:
$1.65 per $1,000 in revenue in excess of $430,000,000 and less than $500,000,000 in revenue.
$1.50 per $1,000 in revenue for $500,000,000 or more in revenue.

c.

The first Named Insured must keep records of the information we need for premium reconciliation, and send us copies
at such times as we may request. The information utilized to calculate the additional earned premium will be Monthly
Income Statement.

MANUSCRIPT Premium Reconciliation Condition Endorsement

Page 1 of 2
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We will endorse the policy using a Premium Reconciliation – Final endorsement if additional premium is due. The due
date for the additional premium is the date shown as the due date on the bill.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

MANUSCRIPT Premium Reconciliation Condition Endorsement

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Insured Name: Vista Proppants and Logistics, LLC
Policy Number: 002357403

ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC)
TABLE OF CONTENTS
SECTION I – COVERAGES......................................................................................................................

PAGE

COVERAGE PART I: COMMERCIAL GENERAL LIABILITY AND POLLUTION LIABILITY.............................. …….

2

COVERAGE PART I – Coverage Specific Insuring Agreements and Exclusions...........................................
Coverage A: General Bodily Injury and Property Damage Liability............................................…………..
Coverage B: Hostile Fire and Building Equipment Liability........................................................……………
Coverage C: Products Pollution and Exposure Liability...........................................................................
Coverage D: Time-Element Pollution Bodily Injury and Property Damage Liability..............................
Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage Liability...........................
Coverage F: Pollution Liability during Transportation............................................................................
Coverage G: Contractors Pollution Liability............................................................................................

2
2
4
5
5
6
7
8

COVERAGE PART I – Common Insuring Agreement............................................................................... ...

9

COVERAGE PART I – Supplementary Payments........................................................................................

10

COVERAGE PART I – Common Exclusions...................................................................................................

11

COVERAGE PART II: MISCELLANEOUS COVERAGES………..............................................................................
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ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC)
COVERAGE FORM
Various provisions in this policy restrict coverage. Please read the entire policy carefully to determine rights, duties and
what is and is not covered.
COVERAGE PART III – SITE POLLUTION INCIDENT LEGAL LIABILITY and COVERAGE PART IV – PROFESSIONAL LIABILITY of
this policy provide claims-made coverage.
Throughout this policy the words “you” and “your” refer to the Named Insured shown in the Declarations, and any other
person or organization qualifying as a Named Insured under this Policy. The words “we”, “us” and “our” refer to the
Company providing this insurance.
The word “insured” means any person or organization qualifying as such under SECTION II – WHO IS AN INSURED.
Defined terms, other than headings, appear in bold face type. Refer to SECTION V - DEFINITIONS.
SECTION I – COVERAGES
COVERAGE PART I: COMMERCIAL GENERAL LIABILITY AND POLLUTION LIABILITY
COVERAGE PART I – Coverage Specific Insuring Agreements and Exclusions
Coverage A: General Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
loading or unloading.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.
This exclusion does not apply to:
(1) A watercraft while ashore on premises you own or rent;
(2) A watercraft you do not own that is not being used to carry persons or property for a charge;
(3) An aircraft hired or chartered by or loaned to an insured with a paid crew;
(4) Parking an auto on, or on the ways next to, premises you own or rent, provided the auto is not owned by or
rented or loaned to you or the insured;
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(5) Liability assumed under any insured contract for the ownership, maintenance or use of aircraft or watercraft;
or
(6) Bodily injury or property damage arising out of the operation of machinery or equipment that is attached to,
or part of, a land vehicle that would qualify under the definition of mobile equipment if it were not subject to
a compulsory or financial responsibility law where it is licensed or principally garaged or the operation of any
of the machinery or equipment listed in Paragraph f. (2) or f. (3) of the definition of mobile equipment.
b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.

c.

Electronic Data
Damages arising out of the loss of, loss of use of, damage to, corruption of, inability to access, or inability to
manipulate electronic data.
However, this exclusion does to apply to liability for damages because of bodily injury.
As used in this exclusion, electronic data means information, facts or programs stored as or on, created or used on,
or transmitted to or from computer software, including systems and applications software, hard or floppy disks,
CD-ROMS, tapes, drives, cells, data processing devices or any other media which are used with electronically
controlled equipment.

d.

Employment - Related Practices
Bodily injury to:
(1) A person arising out of any refusal to employ that person, termination of that person’s employment or
employment-related practices, policies, acts or omissions, such as coercion, demotion, evaluation,
reassignment, discipline, defamation, harassment, humiliation, or discrimination directed at that person; or
(2) The spouse, child, parent, brother or sister of the person as a consequence of bodily injury to that person at
whom any of the employment-related practices described in Paragraphs (1) above is directed.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

e.

Liquor Liability
Bodily injury or property damage for which any insured may be held liable by reason of causing or contributing to
the intoxication of any person, the furnishing of alcoholic beverages to a person under the legal drinking age or
under the influence of alcohol, or any statute, ordinance or regulation relating to the sale, gift, distribution or use
of alcoholic beverages.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured or providing or failing to provide
transportation with respect to any person that may be under the influence of alcohol if the occurrence which
caused the bodily injury or property damage, involved that which is described in the Paragraph above.
However, this exclusion applies only if you are in the business of manufacturing, distributing, selling, serving or
furnishing alcoholic beverages. For the purposes of this exclusion, permitting a person to bring alcoholic beverages
on your premises, for consumption on your premises, whether or not a fee is charged or a license is required for
such activity, is not by itself considered the business of selling, serving or furnishing alcoholic beverages.

f.

Mobile Equipment
Bodily injury or property damage arising out of the transportation of mobile equipment by an auto owned or
operated by or rented or loaned to any insured or the use of mobile equipment in, or while in practice for, or
while being prepared for, any prearranged racing, speed, demolition or stunting activity.

g.

Personal And Advertising Injury
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Bodily injury arising out of personal and advertising injury.
h.

Pollution
(1) Bodily injury or property damage caused by a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

i.

Recording And Distribution Of Material Or Information In Violation Of Law
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate:
(1) The Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such law;
(2) The CAN-SPAM Act of 2003, including any amendment of or addition to such law;
(3) The Fair Credit Reporting Act (FCRA), and any amendment of or addition to such law, including the Fair and
Accurate Credit Transactions Act (FACTA); or
(4) Any federal, state or local statute, ordinance or regulation, other than the TCPA, CAN-SPAM Act of 2003 or
FCRA and their amendments and additions, that addresses, prohibits, or limits the printing, dissemination,
disposal, collecting, recording, sending, transmitting, communicating or distribution of material or
information.

Coverage B: Hostile Fire and Building Equipment Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury sustained within a building and caused by smoke, fumes, vapor or soot produced by or originating
from equipment that is used to heat, cool or dehumidify the building, or equipment that is used to heat water for
personal use, by the building’s occupants or their guests; and

b.

Bodily injury or property damage arising out of heat, smoke or fumes from a hostile fire

But only if:
(1) The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and
(2) The bodily injury or property damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.

b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or
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(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.
Coverage C: Products Pollution and Exposure Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury, property damage or environmental damage arising out of a pollution incident caused by your
product, and included in the products-completed operations hazard; or

b. Bodily injury or property damage arising out of the ingestion, inhalation or absorption of, contact with, or
exposure to, any fumes, dust, particles, vapors, liquids or other substances that are or originate from your
product, and included in the products-completed operations hazard.
But only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in the
coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Asbestos
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos in any
form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos in any form.
(3) Environmental damage arising from asbestos or asbestos containing materials in, on, or applied to any
building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil, surface
water or groundwater.

b.

Product Disposal
Bodily injury, property damage or environmental damage arising out of the disposal of your product.

c.

Products as Waste
Environmental damage arising out of your product which is waste.

d.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

Coverage D: Time-Element Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a time-element pollution incident on, at, under or
migrating from any location which is owned or occupied by you and which is not specifically scheduled as an insured
site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory;

b.

The bodily injury or property damage takes place during the policy period;

c.

The insured discovers the pollution incident within ten (10) days of commencement of the pollution incident; and

d.

The pollution incident is reported to us in writing within thirty (30) days of commencement of the pollution
incident.

Exclusions
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In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury or property damage that results from or are associated with a responsible executives intentional
disregard of, or deliberate, knowing, willful or dishonest non-compliance with any environmental law, including
but not limited to the failure to comply with any regulation applicable to air emissions or effluent discharges, or
any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice letter, or
instruction by or on behalf of any governmental agency or representative or other federal, state, local or other
applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Transportation
Bodily injury or property damage arising during transportation.

Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from any
non-owned site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such non-compliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Prior Pollutants or Pollution Incident
Bodily injury or property damage arising out of pollutants or a pollution incident known to a responsible
executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury or property damage is specifically
referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury or property damage
during the policy period of a policy previously issued by us.
d.

Transportation
Bodily injury or property damage arising during transportation.

Coverage F: Pollution Liability during Transportation
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance
applies because of:
(1) Bodily injury, property damage or environmental damage arising out of a pollution incident during
transportation; or
(2) Bodily injury, property damage or environmental damage arising out of misdelivery during transportation;
But only if:
(a) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(b) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident during transportation or
misdelivery during transportation but only if:
(1) The pollution incident or misdelivery first commenced during the policy period;
(2) The pollution incident or misdelivery takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident or misdelivery; and
(4) The pollution incident or misdelivery and related emergency response expenses are reported to us in writing
within fourteen (14) days of commencement of the pollution incident or misdelivery.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Damage to Conveyance
Property damage to any conveyance utilized during transportation. This exclusion does not apply to claims made
by third-party carriers for such property damage arising from the insured’s negligence.

c.

Insured Site Transportation
Environmental damage or emergency response expense arising out of a pollution incident during transportation
within the boundaries of an insured site.

d.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
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notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement..
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
e.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known
to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion
Amendment Endorsement attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

Coverage G: Contractors Pollution Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury,
property damage or environmental damage to which this insurance applies arising out of a pollution incident
caused by your work but only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident caused by your work but
only if:
(1) The pollution incident first commenced during the policy period;
(2) The pollution incident takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(4) The pollution incident and related emergency response expenses are reported to us within fourteen (14) days
of commencement of the pollution incident.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Disposal Site
Bodily injury, property damage or environmental damage arising out of a pollution incident on, at, under or
migrating from any transfer, storage, disposal, landfill, treatment or consolidation location beyond the boundary
of a job site where your work is performed.

c.

Noncompliance
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Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
d.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident
resulting from your work, known to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Amendment
Endorsement attached to this policy;
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

e.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

COVERAGE PART I – Common Insuring Agreement
The following insuring agreements apply to Coverages A through G inclusive:
1.

2.

3.

We will have the right and duty to defend the insured against any suit seeking damages for bodily injury, property
damage or environmental damage to which any of Coverages A through G applies. However, we will have no duty to
defend the insured against any suit seeking damages to which any of those coverages do not apply. We may, at our
discretion, investigate any occurrence and settle any claim or suit that may result. But:
a.

The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;

b.

Our right and duty to defend ends when we have used up the applicable limits of insurance in the payment of
judgments, settlements, clean-up costs or emergency response expense under the applicable coverage found in
Coverage Part I; and

c.

No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART I – Supplementary Payments.

Bodily injury, property damage or environmental damage will be deemed to have been known to have occurred at the
earliest time when any responsible executive:
a.

Reports all, or any part, of the bodily injury, property damage or environmental damage to us or any other
insurer;

b.

Receives a written or verbal demand or claim for damages because of the bodily injury, property damage or
environmental damage; or

c.

Becomes aware by any other means that bodily injury, property damage or environmental damage has occurred
or has begun to occur.

The following applies to progressive or indivisible bodily injury, property damage or environmental damage, including
any continuation, change or resumption of such bodily injury, property damage or environmental damage, which
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takes place over a period of days, weeks, months or longer caused by continuous or repeated exposure to the same,
related or continuous: (i) pollution incident; or (ii) general harmful conditions or substances:
a.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place only on the
date of first exposure to such pollution incident or general harmful conditions or substances; or

b.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place during the
policy period of the first policy issued by us to you providing coverage substantially the same as that provided by
COVERAGE PART I of this policy for bodily injury, property damage or environmental damage that takes place
during the policy period but only if:
(1) The date of first exposure cannot be determined or is before the effective date of the first policy issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period; and
(2) Such bodily injury, property damage or environmental damage continues, in fact, to take place during this
policy period.

4.

5.

If the same, related or continuous pollution incident or general harmful conditions or substances results in bodily
injury, property damage or environmental damage that takes place during the policy periods of different policies
issued by us to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period:
a.

All such bodily injury, property damage and environmental damage shall be deemed to have taken place only
during the first policy period of such policies in which any of the bodily injury, property damage or environmental
damage took place; and

b.

All damages arising from all such bodily injury, property damage or environmental damage shall be deemed to
have arisen from one occurrence and shall be subject to the Each Occurrence Limit applicable to the policy for such
first policy period.

Damages because of bodily injury include damages claimed by any person or organization for care, loss of services or
death resulting at any time from the bodily injury.

COVERAGE PART I – Supplementary Payments
1.

We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under
COVERAGE PART I:
a.

All expenses we incur.

b.

Up to $1,000 for cost of bail bonds required because of accidents or traffic law violations arising out of the use of
any vehicle to which bodily injury in COVERAGE PART I applies. We do not have to furnish these bonds.

c.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We
do not have to furnish these bonds.

d.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

e.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

f.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

g.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

These payments will not reduce the limits of insurance.
2.

If we defend an insured against a suit and an indemnitee of the insured is also named as a party to the suit, we will
defend that indemnitee if all of the following conditions are met:
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a.

The suit against the indemnitee seeks damages for which the insured has assumed the liability of the indemnitee
in a contract or agreement that is an insured contract;

b.

This insurance applies to such liability assumed by the insured;

c.

The obligation to defend, or the cost of the defense of, that indemnitee, has also been assumed by the insured in
the same insured contract;

d.

The allegations in the suit and the information we know about the occurrence are such that no conflict appears to
exist between the interests of the insured and the interests of the indemnitee;

e.

The indemnitee and the insured ask us to conduct and control the defense of the indemnitee against such suit and
agree that we can assign the same counsel to defend the insured and the indemnitee; and

f.

The indemnitee:
(1) Agrees in writing to:
(a) Cooperate with us in the investigation, settlement or defense of the suit;
(b) Immediately send us copies of any demands, notices, summonses or legal papers received in connection
with the suit;
(c) Notify any other insurer whose coverage is available to the indemnitee; and
(d) Cooperate with us with respect to coordinating other applicable insurance available to the indemnitee;
and
(2) Provides us with written authorization to:
(a) Obtain records and other information related to the suit; and
(b) Conduct and control the defense of the indemnitee in such suit.

So long as the above conditions are met, attorneys' fees incurred by us in the defense of that indemnitee, necessary
litigation expenses incurred by us and necessary litigation expenses incurred by the indemnitee at our request will be
paid as COVERAGE PART I – Supplementary Payments. Notwithstanding the provisions of COVERAGE PART I –
Common Exclusions, Exclusion a. Contractual Liability, Paragraph (2), such payments will not be deemed to be
damages for bodily injury, property damage and environmental damage and will not reduce the limits of insurance.
Our obligation to defend an insured’s indemnitee and to pay for attorneys' fees and necessary litigation expenses as
COVERAGE PART I – Supplementary Payments ends when we have used up the applicable limit of insurance in the
payment of judgments or settlements; or the conditions set forth above, or the terms of the agreement described in
Paragraph f. above, are no longer met.
COVERAGE PART I – Common Exclusions:
The insurance provided in COVERAGE PART I does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.
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Damage to Impaired Property or Property Not Physically Injured
Property damage or environmental damage to impaired property or property that has not been physically injured,
arising out of:
(1) A defect, deficiency, inadequacy or dangerous condition in your product or your work; or
(2) A delay or failure by you or anyone acting on your behalf to perform a contract or agreement in accordance with
its terms.
This exclusion does not apply to the loss of use of other property arising out of sudden and accidental physical injury to
your product or your work after it has been put to its intended use.

c.

Damage to Property
Property damage or environmental damage to:
(1) Property you own or occupy including any costs or expenses incurred by you, or any other person, organization or
entity, for repair, replacement, enhancement, restoration or maintenance of such property for any reason,
including prevention of injury to a person or damage to another’s property;
(2) Premises you sell, give away or abandon, if the property damage or environmental damage arises out of any part
of those premises;
(3) Property loaned to you;
(4) Personal property in the care, custody or control of the insured; or
(5) That particular part of real property on which you or any contractors or subcontractors working directly or
indirectly on your behalf are performing operations, if the property damage or environmental damage arises out
of those operations; or
(6) That particular part of any property that must be restored, repaired or replaced because your work was incorrectly
performed on it.
Paragraphs (1), (3) and (4) of this exclusion do not apply to property damage (other than damage by fire, lightning or
explosion) to premises, including the contents of such premises, rented to you for a period of 30 or fewer consecutive
days. A separate limit of insurance applies to Damage To Premises Rented To You as described in SECTION III - LIMITS
OF INSURANCE AND DEDUCTIBLE.
Paragraph (2) of this exclusion does not apply if the premises are your work and were never occupied, rented or held
for rental by you.
Paragraphs (3), (4), (5) and (6) of this exclusion do not apply to liability assumed under a sidetrack agreement.
Paragraph (6) of this exclusion does not apply to property damage or environmental damage included in the productscompleted operations hazard.

d.

Damage to Your Product
Property damage to your product arising out of it or any part of it.

e.

Damage to Your Work
Property damage or environmental damage to your work arising out of it or any part of it. and included in the
products completed operations hazard.
This exclusion does not apply if the damaged work or the work out of which the damage arises was performed on your
behalf by a subcontractor or for liability assumed under a sidetrack agreement.

f.

Employer's Liability
Bodily injury to:
(1) An employee of the insured, arising out of and in the course of employment by the insured or performing duties
related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
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This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
This exclusion does not apply to liability assumed by the insured under an insured contract.
g.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.
This exclusion does not apply to bodily injury or property damage resulting from the use of reasonable force to protect
persons or property.

h.

Known Injury or Damage
Bodily injury, property damage or environmental damage that occurred in whole or in part prior to the policy period
and was known prior to the policy period by a responsible executive. Any continuation, change or resumption of such
bodily injury, property damage or environmental damage will be deemed to have been known by a responsible
executive prior to the policy period.
This exclusion does not apply to any continuation, change or resumption of environmental damage caused by your
work performed after the effective date of the policy period.

i.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the
environmental damage or property damage occurs.
However, this exclusion does not apply:
(1) To clean-up costs required by environmental laws governing the liability or responsibilities of an insured to
respond to a pollution incident; or
(2) If such damage is a result of an unexpected or unintended pollution incident arising from your work.

j.

Nuclear Material
Bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

k.

Recall of Products, Work or Impaired property
Damages claimed for any loss, cost or expense incurred by you or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or disposal of, your product, your work or impaired property if
such product, work, or property is withdrawn or recalled from the market or from use by any person or organization
because of a known or suspected defect, deficiency, inadequacy or dangerous condition in it.

l.

War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.

m. Workers Compensation and Similar Laws
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Any obligation of the insured under workers’ compensation, disability benefits or unemployment compensation law or
any similar law.
COVERAGE PART I – Coverage A., Paragraph 2., Exclusions a., f. and g. and COVERAGE PART I – Common Exclusions,
Exclusion b., through f. inclusive and k. through m. inclusive do not apply to damage by fire, lightning or explosion to
premises while rented to or temporarily occupied by you with permission of the owner. A separate limit of insurance
applies to this coverage as described in SECTION III - LIMITS OF INSURANCE AND DEDUCTIBLE, Paragraph 5..
COVERAGE PART II: MISCELLANEOUS COVERAGES
Coverage A: Personal and Advertising Injury Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of personal and
advertising injury to which this insurance applies. We will have the right and duty to defend the insured against
any suit seeking those damages. However, we will have no duty to defend the insured against any suit seeking
damages for personal and advertising injury to which this insurance does not apply. We may, at our discretion,
investigate any offense and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage A; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

2.

b.

This insurance applies to personal and advertising injury caused by an offense arising out of your business but only
if the offense was committed in the coverage territory during the policy period.

c.

If the same, related or continuous offense is committed during the policy periods of different policies issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART II – Coverage A: Personal
and Advertising Injury Liability for offenses committed during the policy period, all such offenses shall be deemed
to have taken place only during the first policy period of such policies in which any of the offenses were
committed.

Exclusions
This insurance does not apply to:
a.

Breach of Contract
Personal and advertising injury arising out of a breach of contract, except an implied contract to use another’s
advertising idea in your advertisement.

b.

Criminal Acts
Personal and advertising injury arising out of a criminal act committed by or at the direction of the insured.

c.

Contractual Liability
Personal and advertising injury for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.

d.

Distribution Of Material In Violation Of Statutes
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate the Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such
law, the CAN-SPAM Act of 2003, including any amendment of or addition to such law or any statute, ordinance or
regulation, other than the TCPA or CAN-SPAM Act of 2003 that prohibits or limits the sending, transmitting,
communication or distribution of material or information.

e.

Electronic Chatrooms or Bulletin Boards
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Personal and advertising injury arising out of an electronic chatroom or bulletin board the insured hosts, owns, or
over which the insured exercises control.
f.

Infringement of Copyright, Patent, Trademark or Trade Secret
Personal and advertising injury arising out of the infringement of copyright, patent, trademark, trade secret or
other intellectual property rights. Under this exclusion, such other intellectual property rights do not include the
use of another’s advertising idea in your advertisement.
However, this exclusion does not apply to infringement, in your advertisement, of copyright, trade dress or slogan.

g.

Insureds in Media and Internet Type Businesses
Personal and advertising injury committed by an insured whose business is advertising, broadcasting, publishing
or telecasting, designing or determining content of websites for others or an Internet search, access, content or
service provider.
However, this exclusion does not apply to Paragraphs 32 a., b. and c. of personal and advertising injury under
SECTION V – DEFINITIONS.
For the purpose of this exclusion, the placing of frames, borders, or links, or advertising, for you or others
anywhere on the Internet, is not by itself, considered the business of advertising, broadcasting, publishing or
telecasting.

h.

Knowing Violation of Rights of Another
Personal and advertising injury caused by or at the direction of the insured with the knowledge that the act would
violate the rights of another and would inflict personal and advertising injury.

i.

Material Published Prior to Policy Period
Personal and advertising injury arising out of oral or written publication, in any manner, of material whose first
publication took place before the beginning of the policy period.

j.

Material Published with Knowledge of Falsity
Personal and advertising injury arising out of oral or written publication, in any manner, of material, if done by or
at the direction of the insured with knowledge of its falsity.

k.

Pollution
(1) Personal and advertising injury arising out of a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

l.

Quality of Performance of Goods – Failure to Conform to Statements
Personal and advertising injury arising out of the failure of goods, products or services to conform with any
statement of quality or performance made in your advertisement.

m. Unauthorized Use of Another’s Name or Product
Personal and advertising injury arising out of the unauthorized use of another’s name or product in your e-mail
address, domain name or metatag, or any other similar tactics to mislead another’s potential customers.
n.

War
Bodily injury or property damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected
attack, by any government, sovereign or other authority using military personnel or other agents; or
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(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
o. Wrong Description of Prices
Personal and advertising injury arising out of the wrong description of the price of goods, products or services
stated in your advertisement.
Coverage B: Employee Benefits Administration Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a negligent act,
error or omission of the insured, or of any other person for whose acts the insured is legally liable, in the
administration of your employee benefits program to which this insurance applies. We will have the right and
duty to defend the insured against any suit seeking those damages. However, we will have no duty to defend the
insured against any suit seeking damages to which this insurance does not apply. We may, at our discretion,
investigate any report of an act, error or omission and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage B; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

b.
2.

This insurance applies to damages only if the negligent act, error or omission takes place in the coverage territory.

Exclusions
This insurance does not apply to:
a.

Available Benefits
Any claim for benefits to the extent that such benefits are available, with reasonable effort and cooperation of the
insured, from the applicable funds accrued or other collectible insurance.

b.

Employment-Related Practices
Damages arising out of wrongful termination of employment, discrimination, or other employment-related
practices.

c.

ERISA
Damages for which any insured is liable because of liability imposed on a fiduciary by the Employee Retirement
Income Security Act of 1974, as now or hereafter amended, or by any similar federal, state or local laws.

d.

Dishonest, Fraudulent, Criminal Or Malicious Act
Damages arising out of any intentional, dishonest, fraudulent, criminal or malicious act, error or omission,
committed by any insured, including the willful or reckless violation of any statute.

e.

Failure To Perform A Contract
Damages arising out of failure of performance of contract by any insurer.

f.

Insufficiency Of Funds
Damages arising out of an insufficiency of funds to meet any obligations under any plan included in the employee
benefit program.

g.

Inadequacy Of Performance Of Investment/Advice Given With Respect To Participation
Any claim based upon failure of any investment to perform, errors in providing information on past performance
of investment vehicles or advice given to any person with respect to that person's decision to participate or not to
participate in any plan included in the employee benefit program.
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Prior Act, Error or Omission
Any claim arising from any act, error or omission known, prior to the effective date of the policy period, to a
responsible executive if such responsible executive knew or could have reasonably foreseen that such an act,
error or omission could give rise to a claim under this policy.

i.

Taxes, Fines Or Penalties
Taxes, fines or penalties, including those imposed under the Internal Revenue Code or any similar state or local
law.

j.

Workers' Compensation And Similar Laws
Any claim arising out of your failure to comply with the mandatory provisions of any workers' compensation,
unemployment compensation insurance, social security or disability benefits law or any similar law.

Coverage C: Medical Payments
1.

Insuring Agreement
a.

We will pay medical expenses as described below for bodily injury caused by an accident:
(1) On premises you own or rent;
(2) On ways next to premises you own or rent; or
(3) Because of your operations;
provided that:
(1) The accident takes place in the coverage territory and during the policy period;
(2) The expenses are incurred and reported to us within one year of the date of the accident; and
(3) The injured person submits to examination, at our expense, by physicians of our choice as often as we
reasonably require.

b.

We will make these payments regardless of fault. These payments will not exceed the applicable limit of insurance.
We will pay reasonable expenses for:
(1) First aid at the time of an accident;
(2) Necessary medical, surgical, x-ray and dental services, including prosthetic devices; and
(3) Necessary ambulance, hospital, professional nursing and funeral service.

2.

Exclusions
We will not pay expenses for bodily injury:
a.

Any Insured
To any insured, except volunteer workers.

b.

Athletics Activities
To a person injured while practicing, instructing or participating in any physical exercises or games, sports, or
athletics contests.

c.

COVERAGE PART I Exclusions
Excluded under Coverage A of COVERAGE PART I and COVERAGE PART I - Common Exclusions

d.

Hired Person
To a person hired to do work for or on behalf of any insured or a tenant of any insured.

e.

Injury on Normally Occupied Premises
To a person injured on that part of premises you own or rent that the person normally occupies.
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Products-completed operations hazard
Included within the products-completed operations hazard.

g.

Workers Compensation and Similar Laws
To a person, whether or not an employee of any insured, if benefits for the bodily injury are payable or must be
provided under workers compensation or disability benefits law or a similar law.

COVERAGE PART II – Supplementary Payments:
We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under COVERAGE
PART II – Coverage A and B:
1.

All expenses we incur.

2.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We do
not have to furnish these bonds.

3.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the claim
or suit, including actual loss of earnings up to $500 a day because of time off from work.

4.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

5.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay the
applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the offer.

6.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.
These payments will not reduce the limits of insurance.

COVERAGE PART III: SITE POLLUTION INCIDENT LEGAL LIABILITY
Coverage A – Bodily Injury and Property Damage Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from
an insured site. We will have the right and the duty to defend the insured against any suit seeking damages for
bodily injury or property damage to which this coverage part applies. However, we will have no duty to defend
the insured against any suit seeking damages to which this coverage part does not apply. We may, at our
discretion, investigate any pollution incident and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in Section III – LIMITS OF INSURANCE AND
DEDUCTIBLE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART III in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

b.

This insurance applies to bodily injury and property damage only if:
(1) The bodily injury or property damage is caused by a pollution incident that commenced on or after the
retroactive date applicable to the insured site and before the end of the policy period; and
(2) A claim for damages because of the bodily injury or property damage is first made against any insured and
reported to us in writing during the policy period or any extended reporting period we provide under
SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
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during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
Coverage B – First and Third Party On-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for clean-up costs on, at or under an insured site or non-owned site that the insured becomes legally
obligated to pay because of environmental damage to which this insurance applies but only if:
(1) The environmental damage is caused by a pollution incident on, at or under:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and before the end of the policy period; or
(b) A non-owned site in the coverage territory provided that the pollution incident commenced before the
end of the policy period; and
(2) The insured:
(a) First discovers the pollution incident during the policy period. Discovery of a pollution incident happens
when a responsible executive (i) first becomes aware of the pollution incident, (ii) reports the pollution
incident to us in writing during the policy period, and (iii) promptly reports the pollution incident to the
appropriate governmental authority as required by environmental law; or
(b) Becomes legally liable to pay clean-up costs as a result of a claim, the claim for which is first made against
any insured and reported to us in writing during the policy period or any extended reporting period we
provide under SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period. A claim received by
the insured during the policy period and reported to us within 30 days after the end of the policy period
will be considered to have been reported during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident on, at or under an
insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.

c.

We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) the amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.
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If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

Asbestos and Lead
Environmental damage arising from asbestos, asbestos containing materials or lead-based paint in, on, or applied
to any building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil,
surface water or groundwater.

b.

Off-Site Clean-Up Costs and Emergency Response Expense
Clean-up costs and emergency response expense other than those on, at or under a non-owned site or an insured
site.

Coverage C – Off-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for off-site clean-up costs beyond the boundary of an insured site or a non-owned site that the
insured becomes legally obligated to pay because of environmental damage to which this insurance applies but
only if:
(1) The environmental damage is caused by a pollution incident migrating from:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and the pollution incident commenced before the end of the policy period; or
(b) A non-owned site in the coverage territory provided the pollution incident commenced prior to the end
of the policy period; and
(2) As respects clean-up costs, a claim for clean-up costs is first made against any insured and reported to us in
writing during the policy period or any extended reporting period we provide under SECTION IV –
CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident beyond the boundary of
an insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.
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We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) The amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

d.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART II for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

On-Site Clean-Up Costs
Clean-up costs on at or under a non-owned site or an insured site.

COVERAGE PART III - Common Exclusions
The insurance provided in COVERAGE PART III does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.

b.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessment.

c.

Employer's Liability
Bodily injury to:
(1) An employee of the insured arising out of and in the course of:
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(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
d.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.

e.

Material Change in Use
Clean-up costs resulting from a material change in use or operation at any insured site from the use or operations at
such insured site at the effective date of the policy period

f.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the property
damage or environmental damage occurs.
However, this exclusion does not apply to clean-up costs required by environmental laws governing the liability or
responsibility of an insured to respond to a pollution incident.

g.

Noncompliance
Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any environmental
law, including but not limited to the failure to comply with any regulation applicable to air emissions or effluent
discharges, or any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice
letter, or instruction by or on behalf of any governmental agency or representative or other federal, state, local or
other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

g.

Nuclear Material
Any bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

h.

Previously Reported Claim
Any claim or suit first made and reported to us during the policy period arising from the same, related or continuous
pollution incident for which a claim or suit was reported under any policy of which this policy is a renewal or
replacement or succeeds in time, whether or not such prior policy affords coverage for such claim or suit.

i.

Prior Pollutants or Pollution Incident
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known to a
responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental damage is
specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.
j.

Transportation
Bodily injury, property damage, environmental damage or emergency response expense arising out of a pollution
incident during transportation.
However this exclusion does not apply as respects environmental damage or emergency response expense arising out
of a pollution incident during transportation within the boundaries of an insured site.

k.

Underground Storage Tanks
Bodily injury, property damage or environmental damage based upon or arising out of any underground storage tank
which is: (i) known to a responsible executive as of the effective date of the policy period; (ii) Known to a responsible
executive as of the date an insured site is added by Endorsement during the policy period; or (iii) installed during the
policy period.
This exclusion does not apply to any underground storage tank which has been:
(1) Closed or abandoned in place in accordance with all applicable environmental laws prior to the effective date of
the policy period;
(2) Removed prior to the effective date of the policy period; or
(3) Scheduled to this policy by Endorsement.

l.

Upgrades, improvements or installations
Any costs, charges or expenses for upgrade, improvement of, or installation of any control to, any property or
processes on, at, within or under an insured site even if such upgrade, improvement or installation is required by
environmental laws.

m. War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
n.

Workers' Compensation and Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation law
or any similar law.

o. Your Product
Bodily injury, property damage or environmental damage based upon or arising out of your product and occurring
away from a location you own or occupy or a non-owned site.
However, this exclusion does not apply to bodily injury, property damage or environmental damage arising out of
your product migrating from an insured site.
COVERAGE PART IV – PROFESSIONAL LIABILITY
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1. Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a professional
incident to which this insurance applies. We will have the right and duty to defend the insured against any suit
seeking those damages. However, we will have no duty to defend the insured against any suit seeking damages to
which this insurance does not apply. We may at our discretion investigate any professional incident and settle any
claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART IV in the payment of judgments, settlements and legal and claims expense payments.

b.

This insurance applies only if:
(1) The professional incident takes place in the coverage territory;
(2) The professional incident did not occur before the Retroactive Date shown in the Declarations or after the
end of the policy period;
(3) A claim for damages is first made against any insured and reported to us in writing during the policy period or
any extended reporting period we provide under SECTION IV – CONDITIONS, Condition 11. Extended
Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c. If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous professional incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART IV for claims first made against the insured and
reported to us during the policy period, than all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART IV stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the times such subsequent claims
are first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
2.

Exclusions
This insurance does not apply to damages, claims or suits:
a.

Aircraft, Auto or Watercraft
Based upon or arising out of the ownership, maintenance, use or entrustment to others of any aircraft, auto or
watercraft owned or operated by or rented or loaned to any insured. Use includes operation and transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured.

b.

Bankruptcy
Based upon or arising out of the bankruptcy or insolvency of an insured or of any other person, firm or
organization.

c.

Contractual Liability
Based upon or arising out of damages for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.
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Construction and Demolition
Based upon or arising out of construction or demolition done by you or on your behalf.

e.

Damage to Your Work
Based upon or arising out of damage to your work or any part of your work.

f.

Dishonest or Fraudulent Act
Arising out of a dishonest, fraudulent, criminal or malicious act, error or omission, provided that the act, error or
omission is committed by or at the direction of a responsible executive.

g.

Discrimination
Based upon or arising out of discrimination by an insured on the basis of race, creed, national origin, disability, age,
marital status, sex, or sexual orientation.

h.

Disputed Fees
Arising from disputes over the insured’s fees or charges or claims for the return of fees or charges.

i.

Employer's Liability
Arising from bodily injury to:
(1) An employee of the insured arising out of and in the course of:
(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

j.

Failure to Maintain
Arising out of the insured’s requiring, obtaining, maintaining, advising or failing to require, obtain, maintain or
advise of any bond, suretyship or any form of insurance.

k.

Failure To Comply
Which results from or is directly or indirectly attributable to failure to comply with any applicable statute,
regulation, ordinance, municipal code, administrative complaint, notice of violation, notice letter, administrative
order, or instruction of any governmental agency or body, provided that failure to comply is a willful or deliberate
act or omission of a responsible executive.

l.

Fiduciary Liability
Based upon or arising out of:
(1) Any insured’s involvement as a partner, officer, director, stockholder, employer or employee of an entity that
is not a named insured; or
(2) Any insured’s involvement as a fiduciary under the Employee Retirement Income Security Act of 1974 and its
amendments, or any regulation or order issued pursuant thereto, or any other employee benefit plan.

m. Fines, Penalties and Assessments
Based upon or arising out of any fines, penalties or assessments or punitive, exemplary or multiplied damages
imposed directly against any insured.
n.

Insured versus Insured
Brought by or on behalf of one insured against any other insured.

o. Internal Expense
For costs, charges or expenses incurred by the insured for materials supplied or services performed by the insured.
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Nuclear Material
Based upon or arising out of the radioactive, toxic or explosive properties of nuclear material and with respect to
which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association,
Mutual Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their
successors, or would be an insured under any such policy but for its termination upon exhaustion of limits.

q.

Owned Facilities
Arising from or in connection with any location which is or was at any time owned, operated, rented, or occupied
by you or by any entity that:
(1) Wholly or partly owns, operates, manages, or otherwise controls you; or
(2) Is wholly or partly owned, operated, managed, or otherwise controlled by you.

r.

Personal and Advertising Injury
Arising out of personal and advertising injury.

s.

Previously Reported Claim
Arising from the same, related or continuous professional incident that was the subject of a claim reported under
any policy of which this policy is a renewal or replacement or which it may succeed in time, whether or not such
prior policy affords coverage for such claim.

t.

Prior Professional Incident
Arising from any professional incident known to a responsible executive prior to the effective date of the policy
period, if such responsible executive knew or could have reasonably foreseen that such professional incident
could give rise to damages, claims or suits under this policy.
This exclusion does not apply if we have been notified, in writing, of such professional incident giving rise to such
damages, claims, or suits during the policy period of a policy previously issued by us.

u.

Your Product
Based upon or arising out of your product.

v.

Warranties
Based upon or arising out of express warranties or guarantees. This exclusion shall not apply if liability would have
resulted in the absence of such express warranties or guarantees.

w. Workers' Compensation And Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation
law or any similar law.
SECTION II – WHO IS AN INSURED
1.

If you are designated in the Declarations as:
a.

An individual, you and your spouse are insureds, but only with respect to the conduct of a business of which you
are the sole owner.

b.

A partnership or joint venture, you are an insured. Your members, your partners, and their spouses are also
insureds, but only with respect to the conduct of your business.

c.

A limited liability company, you are an insured. Your members are also insureds, but only with respect to the
conduct of your business. Your managers are insureds, but only with respect to their duties as your managers.
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d.

An organization other than a partnership, joint venture or limited liability company, you are an insured. Your
executive officers and directors are insureds, but only with respect to their duties as your officers or directors.
Your stockholders are also insureds, but only with respect to their liability as stockholders.

e.

A trust, you are an insured. Your trustees are also insureds, but only with respect to their duties as trustees.

2.

Any subsidiary, associated, affiliated, allied or limited liability company or corporation, including subsidiaries thereof, of
which you have more than 50% ownership interest at the effective date of the policy period qualify as a Named
Insured.

3.

Any organization you newly acquire or form, other than a partnership, joint venture or limited liability company, and
over which you maintain ownership or majority interest, will qualify as a Named Insured if there is no other similar
insurance available to that organization. However:

4.

a.

Coverage under this provision is afforded only until the 180th day after you acquire or form the organization or the
end of the policy period, whichever is earlier;

b.

Coverage under this policy does not apply to bodily injury, property damage or environmental damage that
occurred before you acquired or formed the organization;

c.

Coverage under this policy does not apply to personal and advertising injury arising out of an offense committed
before you acquired or formed the organization; and

d.

Coverage under this policy does not apply to damages arising out of any act, error or omission or professional
incident that took place before you acquired or formed the organization.

Each of the following is also an insured:
a.

Your volunteer workers only while performing duties related to the conduct of your business, or your employees,
other than either your executive officers (if you are an organization other than a partnership, joint venture or
limited liability company) or your managers (if you are a limited liability company), but only for acts within the
scope of their employment by you or while performing duties related to the conduct of your business. However,
none of these employees or volunteer workers are insureds for:
(1) Bodily injury or personal and advertising injury:
(a) To you, to your partners or members (if you are a partnership or joint venture) or to your members (if you
are a limited liability company);
(b) For which there is any obligation to share damages with or repay someone else who must pay damages
because of the injury described in Paragraphs (1)(a) above; or
(c) Arising out of the providing or failure to provide professional health care services except incidental health
care services provided by any physician, dentist, nurse, emergency medical technician or paramedic who
is employed by you to provide such services and provided you are not engaged in the business of
providing such services.
(2) Property damage or environmental damage to property owned, occupied or used by, rented to, in the care,
custody or control of, or over which physical control is being exercised for any purpose by you, any of your
employees, volunteer workers, any partner or member (if you are a partnership or joint venture), or any
member (if you are a limited liability company).

b.

Any person (other than your employee), or any organization while acting as your real estate manager.

c.

Any person or organization having proper temporary custody of your property if you die, but only with respect to
liability arising out of the maintenance or use of that property and until your legal representative has been
appointed.

d.

Your legal representative if you die, but only with respect to duties as such. That representative will have all your
rights and duties under this policy.

e.

Any person or organization you agree to include as an insured in a written contract, written agreement or permit,
but only with respect to bodily injury, property damage, environmental damage or personal and advertising
injury arising out of your operations, your work, equipment or premises leased or rented by you, or your products
which are distributed or sold in the regular course of a vendor’s business, however:

IE.COV.EPIC.001 (05/13) Includes copyrighted material of Insurance Services Offices, Inc. with its permission.
Page 27 of 44

Maalt_001186
Maalt 2nd MPSJ 0179

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 180 of 333

(1) A vendor is not an insured as respects bodily injury, property damage, environmental damage or personal
and advertising injury:
(a) For which the vendor is obligated to pay damages by reason of the assumption of liability in a contract or
agreement except that which the vendor would have in the absence of the contract or agreement;
(b) Arising out of any express warranty unauthorized by you;
(c) Arising out of any physical or chemical change in the product made intentionally by the vendor;
(d) Arising out of repackaging, except when unpacked solely for the purpose of inspection, demonstration,
testing, or the substitution of parts under instructions from you, and then repackaged in the original
container;
(e) Arising out of any failure to make inspections, adjustments, tests or servicing as the vendor has agreed to
make or normally undertakes to make in the usual course of business, in connection with the distribution
or sale of the products;
(f) Arising out of demonstration, installation servicing or repair operations, except such operations
performed at the vendor’s location in connection with the sale of the product; or
(g) Arising out of products which, after distribution or sale by you, have been labeled or relabeled or used as
a container, part or ingredient of any other thing or substance by or for the vendor.
(2) A manager or lessor of premises, a lessor of leased equipment, or a mortgagee, assignee, or receiver is not an
insured as respects bodily injury, property damage, environmental damage or personal and advertising
injury:
(a) Arising out of any occurrence that takes place after the equipment lease expires or you cease to be a
tenant; or
(b) Arising out of structural alterations, new construction or demolition operations performed by or on behalf
of the manager or lessor of premises, or mortgagee, assignee, or receiver.
f.

Any person or organization that has at least a 50% controlling interest in you but only with respect to bodily injury,
property damage, environmental damage or personal and advertising injury arising out of their financial control
of you.

SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE
1.

2.

The Limits of Insurance shown in the Declarations and the rules below fix the most we will pay regardless of the
number of:
a.

Insureds;

b.

Claims made or suits brought;

c.

Persons or organizations making claims or bringing suits;

d.

Pollution incidents;

e.

Acts, errors or omissions; or

f.

Benefits included in your employee benefit program.

The General Aggregate Limit:
a.

Is the most we will pay for the sum of:
(1) Damages and emergency response expense under COVERAGE PART I, except damages because of bodily
injury, property damage or environmental damage included in the products-completed operations hazard
other than damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability;
(2) Damages under COVERAGE PART II;
(3) Medical expense under COVERAGE PART II;
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(4) Damages, clean-up costs, emergency response expense and legal and claims expense payments under
COVERAGE PART III; and
(5) Damages and legal and claims expense payments under COVERAGE PART IV.
b.

Shall apply separately as respects all damages caused by:
(1) Occurrences covered under COVERAGE PART I, Coverages A, B or D arising out of operations at a location
owned or occupied by you;
(2) Occurrences covered under COVERAGE PART I, Coverage A or G arising out of ongoing operations at a project
where you are performing your work; or
(3) Pollution incidents covered under COVERAGE PART III arising out of operations at an insured site.

3.

The Products-Completed Operations Aggregate Limit is the most we will pay for damages because of bodily injury,
property damage or environmental damage included in the products-completed operations hazard other than
damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability.

4.

Subject to Paragraph 2. or 3. above, whichever applies, the Each Occurrence Limit – COVERAGE PART I: Coverage A, B,
C inclusive is the most we will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage A: General Bodily Injury and Property Damage Liability;

b.

Damages under COVERAGE PART I – Coverage B: Hostile Fire and Building Equipment Liability; and

c.

Damages under COVERAGE PART I – Coverage C: Products Pollution and Exposure Liability

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
5.

Subject to Paragraph 4. above, the Damage To Premises Rented To You Limit is the most we will pay under COVERAGE
PART I - Coverage A for damages because of property damage to any one premises, while rented to you, or in the case
of damage by fire, while rented to you or temporarily occupied by you with permission of the owner.

6.

Subject to Paragraph 2. above, the Each Occurrence Limit – COVERAGE PART I: Coverage D, E, F inclusive is the most we
will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage D: Time-Element Pollution Bodily Injury and Property Damage
Liability;

b.

Damages under COVERAGE PART I – Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage
Liability; and

c.

Damages under COVERAGE PART I – Coverage F: Pollution Liability during Transportation

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
7.

Subject to Paragraph 2. above, the Each Occurrence Limit - Contractors Pollution Liability: Coverage G is the most we
will pay for the sum of all damages under COVERAGE PART I – Coverage G: Contractors Pollution Liability because of
bodily injury, property damage or environmental damage arising out of any one occurrence.

8.

Subject to Paragraph 2. above, the Personal and Advertising Injury Limit is the most we will pay for the sum of all
damages because of all personal and advertising injury sustained by any one person or organization.

9.

Subject to Paragraph 2. above, the Employee Benefits Administration Liability Limit is the most we will pay for the sum
of all damages sustained by any one employee, including damages sustained by such employee’s dependents and
beneficiaries. However, the amount paid shall not exceed, and will be subject to, the limits and restrictions that apply
to the payment of benefits in any plan included in the employee benefit program.

10. Subject to Paragraph 2. above, the Medical Expense Limit is the most we will pay under COVERAGE PART II - Coverage
C for all medical expenses because of bodily injury sustained by any one person.
11. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART III: Site Pollution Legal Liability is the most we
will pay for the sum of:
a.

Damages and legal and claims expense payments under COVERAGE PART III – Coverage A: Bodily Injury and
Property Damage;
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b.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage B: First and Third Party On-Site Clean-Up Costs; and

c.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage C: Off-Site Clean-Up Costs

because of all bodily injury, property damage and environmental damage arising out of the same, related or
continuous pollution incident.
12. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART IV: Professional Liability is the most we will
pay under COVERAGE PART IV for damages and legal and claims expense payments arising out of the same, related or
continuous professional incident.
13. The Limits of Insurance apply in excess of the Deductible amounts shown in the Declarations. The deductible amount
applies as follows:
a.

As respects the Each Incident Limit: (i) to the sum of all damages, clean-up costs, emergency response expense
and legal and claims expense payments because of bodily injury, property damage or environmental damage
arising out of the same, related or continuous pollution incident; (ii) to the sum of all damages and legal and
claims expense payments arising out of the same, related or continuous professional incident.

b.

As respects the Each Occurrence Limit, to the sum of all damages because of bodily injury, property damage or
environmental damage as a result of one occurrence regardless of the number of persons or organizations who
sustain damages because of that occurrence.

We may pay any part or the entire deductible amount to effect settlement of any claim or suit or to pay clean-up costs
or emergency response expense which may be covered under this policy and, upon notification of the action taken,
you shall promptly reimburse us for such part of the deductible amount as has been paid by us.
Subject to SECTION IV – Conditions, Condition 16. Multiple Coverage Sections, if the same or related occurrence,
pollution incident or professional incident results in coverage under more than one coverage part, only the highest
deductible under all coverage parts will apply.
14. The Limits of Insurance apply to the entire policy period. If the policy period is extended after policy issuance for an
additional period, the additional period will be deemed part of the last preceding period for the purposes of
determining the Limits of Insurance.
SECTION IV – CONDITIONS
1.

Assignment
This policy may not be assigned without our prior written consent. Assignment of interest under this policy shall not
bind us until our consent is endorsed thereon.

2.

Bankruptcy
Bankruptcy or insolvency of the insured or of the insured's estate will not relieve us of our obligations.

3.

Cancellation
a.

The first Named Insured shown in the Declarations may cancel this policy by mailing or delivering to us advance
written notice of cancellation.

b.

We may cancel this policy by mailing or delivering to the first Named Insured written notice of cancellation at least:
(1) 10 days before the effective date of cancellation if we cancel for nonpayment of premium; or
(2) 90 days before the effective date of cancellation if we cancel for any other reason.

c.

We will mail or deliver our notice to the first Named Insured's last mailing address known to us.

d.

Notice of cancellation will state the effective date of cancellation. The policy period will end on that date.

e.

If this policy is cancelled, we will send the first Named Insured any premium refund due. If we cancel, the refund
will be pro rata. If the first Named Insured cancels, the refund will be less than pro rata and will be subject to the
minimum premium stated in the Declarations. The cancellation will be effective even if we have not made or
offered a refund.
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If notice is mailed, proof of mailing will be sufficient proof of notice.

Changes
This policy contains all the agreements between you and us concerning the insurance afforded. The first Named Insured
shown in the Declarations is authorized to make changes in the terms of this policy with our consent. This policy's terms
can be amended or waived only by endorsement issued by us and made a part of this policy.

5.

Choice of Forum
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that any such litigation shall take place in the appropriate federal or state courts located in New York, New York and
any arbitration or other form of dispute resolution shall take place in New York, New York.

6.

Choice of Law
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that the internal laws of the State of New York shall apply without giving effect to any conflicts or choice of law
principles. The terms and conditions of this policy shall not be deemed to constitute a contract of adhesion and shall
not be construed in favor of or against any party hereto by reason or authorship or otherwise.

7.

Currency
All reimbursement shall be made in United States currency at the rate of exchange prevailing on:
a.

The date of judgment if judgment is rendered;

b.

The date of settlement if settlement is agreed upon with our written consent;

c.

The date of payment of clean-up costs and emergency response expense; or

d.

The date legal and claims expense payments are paid.

Whichever is applicable.
8.

Duties In The Event Of Occurrence, Offense, Pollution Incident, Professional Incident, Act, Error or Omission, Claim
Or Suit
a.

Without limiting the requirements of any insuring agreement in this policy, you must see to it that we are notified
as soon as practicable of an occurrence, offense, pollution incident, professional incident or act, error or omission
which may result in a claim. To the extent possible, notice should include:
(1) How, when and where the occurrence, offense, pollution incident, professional incident or act, error or
omission took place;
(2) The names and addresses of any injured persons and witnesses; and
(3) The nature and location of any injury or damage arising out of the occurrence, offense, pollution incident,
professional incident or act error or omission.

b.

If a claim is made or suit is brought against any insured, you must:
(1) Immediately record the specifics of the claim or suit and the date received; and
(2) Notify us as soon as practicable.
You must see to it that we receive written notice of the claim or suit as soon as practicable.

c.

You and any other involved insured must:
(1) Immediately send us copies of any demands, notices, summonses or legal papers received in connection with
the claim or suit;
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(2) Authorize us to obtain records and other information;
(3) Cooperate with us in the investigation or settlement of the claim or defense against the suit; and
(4) Assist us, upon our request, in the enforcement of any right against any person or organization which may be
liable to the insured because of injury or damage to which this insurance may also apply.
d.

In the event emergency response expenses are incurred, you must provide, in writing, all available information
relating to such emergency response expenses and the pollution incident giving rise thereto to us within fourteen
(14) days of commencement of the pollution incident. Such information shall include all applicable information
detailed in Paragraph a. above.

e.

In the event of a time-element pollution incident, you must provide, in writing, all available information relating to
the pollution incident giving rise thereto to us within thirty (30) days of commencement of the pollution incident.
Such information shall include all applicable information detailed in Paragraph a. above.

f.

No insured will, except at that insured's own cost, voluntarily make a payment, assume any obligation, or incur any
expense, other than for first aid and emergency response expense, without our consent.

g.

When any insured becomes legally obligated to pay clean-up costs to which this insurance applies, the insured
must:
(1) Submit, for our approval, all proposed work plans prior to submittal to any regulatory agency.
(2) Submit, for our approval, all bids and contracts for clean-up costs prior to execution or issuance.
(3) Forward progress submittals regarding clean-up costs at reasonable intervals and always prior to submittal to
any regulatory agency that is authorized to review and approve such submittals.
We shall have the right, but not the duty, to assume direct control of such clean-up costs. Any clean-up costs
incurred by us shall be applied against the applicable Limit of Insurance and deductible.

h.

9.

If we are prohibited under applicable law from investigating, defending or settling any such claim or suit, the
insured shall, under our supervision, arrange for such investigation and defense thereof as is reasonably necessary,
and subject to our prior authorization, shall effect such settlement thereof.

Economic and Trade Sanctions
In accordance with laws and regulation of the United States concerning economic and trade sanctions administered
and enforced by The Office Of Foreign Assets Control (OFAC), this policy is void ab initio solely with respect to any term
or condition of this policy that violates any laws or regulations of the United States concerning economic and trade
sanctions.

10. Enforceability
If any part of this policy is deemed invalid or unenforceable, it shall not affect the validity or enforceability of any other
part of this policy, which shall be enforced to the full extent permitted by law.
11. Extended Reporting Period
This condition applies only as respects COVERAGE PART III - SITE POLLUTION INCIDENT LEGAL LIABILITY and
COVERAGE PART IV – PROFESSIONAL LIABILITY.
a.

This condition applies only if:
(1) The policy is cancelled or non-renewed for any reason except non-payment of the premium; or
(2) We renew or replace this policy with COVERAGE PART III - SITE POLLUTION LIABILITY or COVERAGE PART IV –
PROFESSIONAL LIABILITY that provides claims-made coverage for bodily injury, property damage,
environmental damage or professional incident and that has a Retroactive Date later than the one shown in
the Declarations or for an insured site; and
(3) You do not purchase coverage to replace the coverage described in Paragraph a.(2).

b.

Automatic Extended Reporting Period
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You shall automatically have a period of ninety (90) days following the effective date of such termination of
coverage in which to provide written notice to us of claims first made and reported within the automatic extended
reporting period.
A claim first made and reported within the automatic extended reporting period will be deemed to have been
made on the last day of the policy period, provided that the claim is for damages, clean-up costs or emergency
response expense arising from a pollution incident which commenced on or after the Retroactive Date, if
applicable, and before the end of the policy period or the claim is for damages arising from a professional incident
that occurred on or after the Retroactive Date and before the end of the policy period and is otherwise covered by
this policy.
No part of the automatic extended reporting period shall apply if the optional extended reporting period is
purchased.
c.

Extended Reporting Period Option:
(1) A claim first made and reported within forty eight (48) months after the end of the policy period will be
deemed to have been made on the last day of the policy period, provided that the claim is for damages,
clean-up costs or emergency response expense arising from a pollution incident which commenced on or
after the Retroactive Date, if applicable, and before the end of the policy period or the claim is for damages
arising from a professional incident that occurred on or after the Retroactive Date and before the end of the
policy period and is otherwise covered by this policy.
(2) The Extended Reporting Period Endorsement will not reinstate or increase the Limits of Insurance or extend
the policy period.

d.

We will issue the Endorsement indicating the Extended Reporting Period Option has been accepted if the first
Named Insured shown in the Declarations:
(1) Makes a written request for it which we receive within 30 days after the end of the policy period; and
(2) Promptly pays the additional premium, which will not exceed 200% of the annual premium for the policy,
when due.
The Extended Reporting Period Endorsement will not take effect unless the additional premium is paid when due.
If that premium is paid when due, the Endorsement may not be cancelled. The additional premium will be fully
earned when the Endorsement takes effect.

d.

The Extended Reporting Period Endorsement will also amend SECTION IV – CONDITIONS, Condition 17. Other
Insurance so the insurance provided will be excess over any other valid and collectible insurance available to the
insured, whether primary, excess, contingent or on any other basis, whose policy period begins or continues after
the Endorsement takes effect.

12. Headings
The descriptions in the headings and sub-headings of this policy are inserted solely for convenience and do not
constitute any part of the terms or conditions on this policy.
13. Independent Counsel
In the event the insured is entitled by law to select independent counsel to oversee our defense of a claim or suit at
our expense, the attorney fees and all other litigation expenses we must pay to that counsel are limited to the rates we
actually pay to counsel we retain in the ordinary course of business in the defense of similar claims or suits in the
community where the claim or suit arose or is being defended.
Additionally, we may exercise the right to require that such counsel have certain minimum qualifications with respect
to their competency including experience in defending claims or suits similar to the one pending against the insured
and to require such counsel have errors and omissions insurance coverage. As respects any such counsel, the insured
agrees that counsel will timely respond to our request for information regarding the claims or suit.
Furthermore, the insured may at any time, by the insured’s written consent, freely and fully waive these rights to select
independent counsel.
14. Inspections and Surveys
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We have the right to:
(1) Make inspections and surveys at any time;
(2) Give you reports on the conditions we find; and
(3) Recommend changes.

b.

We are not obligated to make any inspections, surveys, reports or recommendations and any such actions we do
undertake relate only to insurability and the premiums to be charged. We do not make safety inspections. We do
not undertake to perform the duty of any person or organization to provide for the health or safety of workers or
the public. And we do not warrant that conditions:
(1) Are safe or healthful; or
(2) Comply with laws, regulations, codes or standards.
This applies not only to us, but also to any rating, advisory, rate service or similar organization which makes
insurance inspections, surveys, reports or recommendations.

15. Legal Action Against Us
No person or organization has a right under this policy:
a.

To join us as a party or otherwise bring us into a suit asking for damages from an insured; or

b.

To sue us on this policy unless all of its terms have been fully complied with.

A person or organization may sue us to recover on an agreed settlement or on a final judgment against an insured; but
we will not be liable for damages that are not payable under the terms of this policy or that are in excess of the
applicable limit of insurance. An agreed settlement means a settlement and release of liability signed by us, the insured
and the claimant or the claimant's legal representative.
16. Multiple Coverage Sections
No claim or suit, or part thereof, for which we have accepted coverage or coverage has been held to apply under one
or more Coverages in this policy shall be covered under any other Coverages in this policy.
17. Other Insurance
If other valid and collectible insurance is available to the insured for a loss we cover under this policy, our obligations
are limited as follows:
a.

Primary Insurance
This insurance is primary except when Paragraph b. below applies. If this insurance is primary, our obligations are
not affected unless any of the other insurance is also primary. Then, we will share with all that other insurance by
the method described in Paragraph c. below. However, regardless of whether b. below applies, in the event that a
written contract or agreement or permit requires this insurance to be primary for any person or organization you
agreed to insure and such person or organization is an insured under this policy, we will not seek contributions
from any such other insurance issued to such person or organization

b.

Excess Insurance
(1) This insurance is excess over:
(a) Any of the other insurance, whether primary, excess, contingent or on any other basis:
(i) That is Fire, Extended Coverage, Builder's Risk, Installation Risk or similar coverage for your work;
(ii) That is Fire insurance for premises rented to you or temporarily occupied by you with permission of
the owner;
(iii) That is insurance purchased by you to cover your liability as a tenant for property damage to
premises rented to you or temporarily occupied by you with permission of the owner; or
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(iv) If the loss arises out of the maintenance or use of aircraft, autos or watercraft to the extent not
subject to Exclusion a. of COVERAGE PART I – Coverage A – General Bodily Injury And Property
Damage Liability.
(b) Any other primary insurance available to you covering liability for damages arising out of the premises or
operations, or the products and completed operations, for which you have been added as an additional
insured.
(c) Any project specific primary insurance available to you covering liability for damages arising out of your
work, for which you are an insured
(2) When this insurance is excess, we will have no duty to defend the insured against any suit if any other insurer
has a duty to defend the insured against that suit. If no other insurer defends, we will undertake to do so, but
we will be entitled to the insured's rights against all those other insurers.
(3) When this insurance is excess over other insurance, we will pay only our share of the amount of the loss, if
any, that exceeds the sum of:
(a) The total amount that all such other insurance would pay for the loss in the absence of this insurance;
(b) The total of all deductible and self-insured amounts under all that other insurance; and
(c) The deductible and self-insured amounts under this insurance.
(4) We will share the remaining loss, if any, with any other insurance that is not described in this Excess Insurance
provision and was not bought specifically to apply in excess of the Limits of Insurance shown in the
Declarations of this policy.
c.

Method Of Sharing
If all of the other insurance permits contribution by equal shares, we will follow this method also. Under this
approach each insurer contributes equal amounts, excess of applicable deductible and self-insured amounts under
all such insurance, until it has paid its applicable limit of insurance or none of the loss remains, whichever comes
first.
If any of the other insurance does not permit contribution by equal shares, we will contribute by limits. Under this
method, each insurer's share is based on the ratio of its applicable limit of insurance to the total applicable limits
of insurance of all insurers.

18. Premiums and Deductible
The first Named Insured shown in the Declarations:
a.

Is responsible for the payment of all premiums;

b.

Will be the payee for any return premiums we pay; and

c.

Is responsible for the payment of all deductibles.

19. Representations
By accepting this policy, you agree:
a.

The statements in the Declarations are accurate and complete;

b.

Those statements are based upon representations you made to us; and

c.

We have issued this policy in reliance upon your representations.

20. Separation Of Insureds
Except with respect to the Limits of Insurance, any insured versus insured exclusions, and any rights or duties
specifically assigned in this policy to the first Named Insured, this insurance applies:
a.

As if each Named Insured were the only Named Insured; and

b.

Separately to each insured against whom claim is made or suit is brought.
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21. Service of Suit
Subject to SECTION IV – CONDITIONS, Condition 5. Choice of Forum, it is agreed that in the event of failure of us to pay
any amount claimed to be due hereunder, we, at the request of the insured, will submit to the jurisdiction of a court of
competent jurisdiction within the United States. Nothing in this condition constitutes or should be understood to
constitute a waiver of our rights to commence an action in any court of competent jurisdiction in the United States, to
remove an action to a United States District Court, or to seek a transfer of a case to another court as permitted by the
laws of the United States or of any state in the United States. It is further agreed that service of process in such suit
may be made upon us and that in any suit instituted against us upon this contract, we will abide by the final decision of
such court or of any appellate court in the event of any appeal.
Further, pursuant to any statute of any state, territory, or district of the United States which makes provision therefore,
we hereby designate the Superintendent, Commissioner, Director of Insurance, or other officer specified for that
purpose in the statute, or his or her successor or successors in office as its true and lawful attorney upon whom may be
served any lawful process in any action, suit or proceeding instituted by or on behalf of the insured or any beneficiary
hereunder arising out of this contract of insurance, and hereby designates the above named counsel as the person to
whom the said officer is authorized to mail such process or a true copy thereof.
22. Transfer Of Rights Of Recovery Against Others To Us
If the insured has rights to recover all or part of any payment we have made under this policy, those rights are
transferred to us. At our request, the insured will bring suit or transfer those rights to us and help us enforce them.
However, if the insured has waived rights of recovery against any person or organization prior to a loss, we waive any
right of recovery we may have under this policy against such person or organization.
23. Transfer of Your Rights and Duties Under This Policy
Your rights and duties under this policy may not be transferred without our written consent except in the case of death
of an individual named insured.
If you die, your rights and duties will be transferred to your legal representative but only while acting within the scope
of duties as your legal representative. Until your legal representative is appointed, anyone having proper temporary
custody of your property will have your rights and duties but only with respect to that property.
24. When We Do Not Renew
If we decide not to renew, we will mail or deliver to the first Named Insured shown in the Declarations written notice
of the nonrenewal not less than ninety (90) days before the expiration date. If notice is mailed, proof of mailing will be
sufficient proof of notice.
SECTION V – DEFINITIONS
1.

Administration means:
a.

Providing information to employees, including their dependents and beneficiaries, with respect to eligibility for or
the scope of employee benefit programs;

b.

Handling records in connection with the employee benefit program; or

c.

Effecting, continuing or terminating any employee's participation in any benefit included in the employee benefit
program.

However, administration does not include handling payroll deductions.
2.

3.

Advertisement means a notice that is broadcast or published to the general public or specific market segments about
your goods, products or services for the purpose of attracting customers or supporters. For the purposes of this
definition:
a.

Notices that are published include material placed on the Internet or on similar electronic means of
communication; and

b.

Regarding websites, only that part of a website that is about your goods, products or services for the purposes of
attracting customers or supporters is considered an advertisement.

Auto means:
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a.

A land motor vehicle, trailer or semitrailer designed for travel on public roads, including any attached machinery or
equipment; or

b.

Any other land vehicle that is subject to a compulsory or financial responsibility law where it is licensed or
principally garaged.

However, auto does not include mobile equipment.
4.

Bodily injury means physical injury, sickness, disease, building-related illness, mental anguish, shock or emotional
distress, sustained by any person, including death resulting therefrom. Bodily injury shall also include medical
monitoring costs.

5.

Claim means a demand, notice or assertion of a legal right alleging liability or responsibility on the part of the insured.

6.

Clean-up costs means reasonable and necessary costs, charges and expenses, including associated legal and claims
expense payments incurred with our prior written consent, incurred to investigate, remove, dispose of, abate, contain,
treat, neutralize, monitor or test soil, surface water, groundwater or other contaminated media but only:
a.

To the extent required by environmental laws governing the liability or responsibilities of the insured to respond
to a pollution incident;

b.

In the absence of a. above, to the extent recommended in writing by an environmental professional; or

c.

To the extent incurred by the government or any political subdivision within Definition 8.a. of coverage territory;
or

d.

To the extent incurred by parties other than you.

Clean-up costs also includes restoration costs
Clean-up costs does not include costs, charges or expenses incurred by the insured for materials supplied or services
performed by the insured unless such costs, charges or expenses are incurred with our prior written approval.
7.

Conveyance means any auto, railcar, rolling stock, train, watercraft or aircraft. Conveyance does not include pipelines.

8.

Coverage territory means:
a.

The United States of America (including its territories and possessions), Puerto Rico, Canada and the Gulf of
Mexico;

b.

International waters or airspace, but only if the injury or damage occurs in the course of travel or transportation
between any places included in Paragraph a. above;

c.

All other parts of the world if the injury or damage arises out of:
(1) The activities of a person whose home is in the territory described in Paragraph a. above, but is away for a
short time on your business; or
(2) Personal and advertising injury offenses that take place through the Internet or similar electronic means of
communication;
provided the insured’s responsibility to pay damages is determined in a suit on the merits, in the territory
described in Paragraph a. above or in a settlement we agree to; or

d.

All other parts of the world if the injury or damage arises out of your product, a pollution incident caused by your
work, a pollution incident during transportation or a pollution incident on, at, under or migrating from a nonowned site, however:
(1) We assume no responsibility for furnishing certificates or evidence of insurance or bonds; and
(2) We will not be liable for any fine or penalty imposed on you for failing to comply with insurance laws.

9.

Emergency response expense means reasonable and necessary costs, charges and expenses including legal and claims
expense payments incurred to investigate, remove, dispose of, abate, contain, treat, neutralize, monitor or test soil,
surface water, groundwater or other contaminated media.

10. Employee includes a leased worker and a temporary worker. As respects Employee Benefits Administration Liability,
employee also means a person actively employed, formerly employed, on leave of absence or disabled, or retired.
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11. Employee benefits program means a program providing some or all of the following benefits to employees, whether
provided through a plan authorized by applicable law to allow employees to elect to pay for certain benefits with pretax dollars or otherwise:
a.

Group life insurance, group accident or health insurance, dental, vision and hearing plans, and flexible spending
accounts, provided that no one other than an employee may subscribe to such benefits and such benefits are
made generally available to those employees who satisfy the plan's eligibility requirements;

b.

Profit sharing plans, employee savings plans, employee stock ownership plans, pension plans and stock
subscription plans, provided that no one other than an employee may subscribe to such benefits and such benefits
are made generally available to all employees who are eligible under the plan for such benefits;

c.

Unemployment insurance, social security benefits, workers' compensation and disability benefits; and

d.

Vacation plans, including buy and sell programs; leave of absence programs, including military, maternity, family,
and civil leave; tuition assistance plans; transportation and health club subsidies

12. Environmental damage means physical damage to land, conveyances, structures on land or water, the atmosphere,
any watercourse or body of water including surface water or groundwater, giving rise to clean-up costs or emergency
response expense.
13. Environmental laws means any federal, state, provincial, municipal or other local laws, including, but not limited to,
statutes, rules, ordinances, guidance documents, regulations and all amendments thereto, including state voluntary
cleanup or risk based corrective action guidance, and governmental, judicial or administrative orders and directives,
that are applicable to a pollution incident.
14. Environmental professional means an individual approved and designated by us in writing who is duly certified or
licensed in a recognized field of environmental science as required by a state board, a professional association, or both,
who meet certain minimum qualifications and who maintain specified levels of errors and omissions insurance
coverage acceptable to us. We shall consult with the insured in conjunction with the selection of the environmental
professional.
15. Executive officer means a person holding any of the officer positions created by your charter, constitution, by-laws or
any other similar governing document.
16. Extended reporting period means the claims reporting provision described in SECTION IV – CONDITIONS, Condition 11.
Extended Reporting Period.
17. Hostile fire means one which becomes uncontrollable or breaks out from where it was intended to be.
18. Impaired property means tangible property, other than your product or your work, that cannot be used or is less
useful because:
a.

It incorporates your product or your work that is known or thought to be defective, deficient, inadequate or
dangerous; or

b.

You have failed to fulfill the terms of a contract or agreement;

if such property can be restored to use by the repair, replacement, adjustment or removal of your product or your
work or your fulfilling the terms of the contract or agreement.
19. Insured contract means:
a.

A contract for a lease of premises. However, that portion of the contract for a lease of premises in excess of 30
consecutive days that indemnifies any person or organization for damage by fire, lightning or explosion to
premises while rented to you or temporarily occupied by you with permission of the owner is not an insured
contract;

b.

A sidetrack agreement;

c.

Any easement or license agreement;

d.

An obligation, as required by ordinance, to indemnify a municipality, except in connection with work for a
municipality;

e.

An elevator maintenance agreement;
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That part of any other contract or agreement pertaining to your business (including an indemnification of a
municipality in connection with work performed for a municipality) under which you assume the tort liability of
another party to pay for bodily injury, property damage or environmental damage to a third person or
organization. Tort liability means a liability that would be imposed by law in the absence of any contract or
agreement.
Paragraph f. does not include that part of any contract or agreement that indemnifies an architect, engineer or
surveyor for injury or damage arising out of:
(1) Preparing, approving, or failing to prepare or approve, maps, shop drawings, opinions, reports, surveys, field
orders, change orders or drawings and specifications; or
(2) Giving directions or instructions, or failing to give them, if that is the primary cause of the injury or damage.

20. Insured site means a location listed on the Insured Site Schedule Endorsement, if any, attached to this policy.
21. Leased worker means a person leased to you by a labor leasing firm under an agreement between you and the labor
leasing firm, to perform duties related to the conduct of your business. Leased worker does not include a temporary
worker.
22. Legal and Claims Expense Payments means:
a.

All expenses we incur that are directly allocated to a particular claim or suit.

b.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

c.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys' fees or
attorneys' expenses taxed against the insured.

d.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

e.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

f.

Expenses incurred by the insured for first aid administered to others at the time of any accident, for bodily injury
to which this insurance applies.

23. Loading or unloading means the handling of property:
a.

After it is moved from the place where it is accepted for movement into or onto an aircraft, watercraft or auto;

b.

While it is in or on an aircraft, watercraft or auto; or

c.

While it is being moved from an aircraft, watercraft or auto to the place where it is finally delivered;

But loading or unloading does not include the movement of property by means of a mechanical device, other than a
hand truck, that is not attached to the aircraft, watercraft or auto.
24. Location means premises involving the same or connecting lots, or premises whose connection is interrupted only by a
street, roadway, waterway or right-of-way of a railroad.
25. Misdelivery means the delivery of any liquid product into a wrong receptacle or to a wrong address or the erroneous
delivery of one liquid product for another.
26. Mobile equipment means any of the following types of land vehicles, including any attached machinery or equipment:
a.

Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off public roads;

b.

Vehicles maintained for use solely on or next to premises you own or rent;

c.

Vehicles that travel on crawler treads;

d.

Vehicles, whether self-propelled or not, maintained primarily to provide mobility to permanently mounted power
cranes, shovels, loaders, diggers or drills or road construction or resurfacing equipment such as graders, scrapers
or rollers;
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Vehicles not described in a., b., c., or d. above that are not self-propelled and are maintained primarily to provide
mobility to permanently attached equipment of the following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, geophysical
exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;

f.

Vehicles not described in a., b., c., or d. above maintained primarily for purposes other than the transportation of
persons or cargo.
However, self-propelled vehicles with the following types of permanently attached equipment are not mobile
equipment but will be considered autos:
(1) Equipment designed primarily for snow removal, road maintenance (but not construction or resurfacing) or
street cleaning;
(2) Cherry pickers and similar devices mounted on automobile or truck chassis and used to raise or lower workers;
and
(3) Air compressor, pumps and generators, including spraying, welding, building cleaning, geophysical exploration,
lighting and well servicing equipment.

However mobile equipment does not include any land vehicles that are subject to a compulsory or financial
responsibility law or other motor vehicle insurance law where it is licensed or principally garaged. Land vehicles subject
to a compulsory or financial responsibility law or other motor vehicle insurance law are considered autos.
27. Mold matter means mold, mildew and fungi, whether or not such mold matter is living.
28. Natural resource damage means physical injury to or destruction of, as well as the assessment of such injury or
destruction, including the resulting loss of value of land, fish, wildlife, biota, air, water, groundwater, drinking water
supplies, and other such resources belonging to, managed by, held in trust by, appertaining to, or otherwise controlled
by the United States (including the resources of the fishery conservation zone established by the Magnuson-Stevens
Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.)), any state, local or provincial government, any
foreign government, any Native American tribe, or, if such resources are subject to a trust restriction on alienation, any
member of a Native American tribe.
29. Non-owned site:
a.

Means any location which:
(1) Was not at any time owned or occupied by any insured; and
(2) Which is not specifically scheduled as an insured site.

b.

Does not include:
(1) Any location which is not licensed by the appropriate federal, state or local authority to perform storage,
disposal, processing or treatment of waste from your operations or your work in compliance with
environmental law.
(2) Any location or any part thereof that has been subject to a consent order or corrective action under
environmental law or is listed or proposed to be listed on the Federal National Priorities list (NPL) prior to
waste from your operations or your work being legally consigned for delivery or delivered for storage,
disposal, processing or treatment at such location.
(3) Any location of a purchaser or user of your product.

30. Nuclear material means source material, special nuclear material or byproduct material which have the meanings
given them in the Atomic Energy Act of 1954 or in any law amendatory thereof.
31. Occurrence means an accident, including continuous or repeated exposure to substantially the same general harmful
conditions.
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32. Personal and advertising injury means injury, including consequential bodily injury, arising out of one or more of the
following offenses:
a.

False arrest, detention or imprisonment;

b.

Malicious prosecution;

c.

The wrongful eviction from, wrongful entry into, or invasion of the right of private occupancy of a room, dwelling
or premises that a person occupies, committed by or on behalf of its owner, landlord or lessor;

d.

Oral or written publication, in any manner, of material that slanders or libels a person or organization or
disparages a person's or organization's goods, products or services;

e.

Oral or written publication, in any manner, of material that violates a person's right of privacy;

f.

The use of another’s advertising idea in your advertisement;

g.

Infringing upon another’s copyright, trade dress or slogan in your advertisement.

33. Policy period means the period of time stated in the Declarations. However, if the policy is cancelled in accordance
with SECTION IV – CONDITIONS, Condition 3. Cancellation, the policy period ends on the effective date of such
cancellation.
34. Pollutants means any solid, liquid, gaseous or thermal irritant, or contaminant, including smoke, soot, vapor, fumes,
acids, alkalis, chemicals, hazardous substances, hazardous materials, or waste materials, including medical, infectious
and pathological wastes. Pollutants includes electromagnetic fields, mold matter and legionella pneumophila.
35. Pollution incident means:
a.

The discharge, dispersal, release, escape, migration, or seepage of pollutants on, in, into, or upon land,
conveyances, structures on land or water, the atmosphere, any watercourse or body of water including surface
water or groundwater; or

b.

The presence of mold matter.

Pollution incident includes the illicit abandonment of pollutants at any location which is owned or occupied by you
provided that such abandonment was committed by parties other than an insured and without the knowledge of a
responsible executive.
36. Products - completed operations hazard:
a.

Includes all bodily injury, property damage or environmental damage occurring away from a location you own or
occupy and arising out of your product or your work except:
(1) Products that are still in your physical possession; or
(2) Work that has not yet been completed or abandoned. However, your work will be deemed completed at the
earliest of the following times:
(a) When all of the work called for in your contract has been completed.
(b) When all of the work to be done at the job site has been completed if your contract calls for work at more
than one job site.
(c) When that part of the work done at a job site has been put to its intended use by any person or
organization other than another contractor or subcontractor working on the same project.
Work that may need service, maintenance, correction, repair or replacement, but which is otherwise
complete, will be treated as completed.

b.

Does not include bodily injury, property damage or environmental damage arising out of the transportation of
property, unless the injury or damage arises out of a condition in or on a vehicle not owned or operated by you,
and that condition was created by the loading or unloading of that vehicle by any insured or the existence of tools,
uninstalled equipment or abandoned or unused materials.
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37. Professional incident means any act, error or omission in the providing or failure to provide professional services by or
on behalf of the insured.
38. Professional services means those services performed for a fee by you or those acting on your behalf, including but not
limited to, architect, engineer, consultant, inspector, technician and surveyor that you or those acting on your behalf
are qualified to perform for others and are consistent with your corporate statements of professional qualifications.
39. Property damage means:
a.

Physical injury to or destruction of tangible property, including all resulting loss of use and diminished value of that
property. All such loss of use and diminished value shall be deemed to occur at the time of the physical injury that
caused it;

b.

Loss of use of tangible property that is not physically injured or destroyed. All such loss of use shall be deemed to
occur at the time of the occurrence or pollution incident that caused it; or

c.

Natural resource damage.

Property damage does not include environmental damage.
For the purpose of this insurance, electronic data is not tangible property. As used in this definition, electronic data
means information, facts or programs stored as or on, created or used on, or transmitted to or from computer
software, including systems and applications software, hard or floppy disks, CDROMS, tapes drives, cells, data
processing devices or any other media which are used with electronically controlled equipment.
40. Responsible executive means any officer, director, risk manager, partner, your manager of an insured site, your
manager or supervisor responsible for environmental affairs, health and safety affairs, control or compliance or any
other employee authorized by you to give or receive notice of an occurrence or claim.
41. Restoration costs means reasonable and necessary costs incurred by the insured with our prior written consent, to
repair, restore or replace damaged real or personal property damaged during work performed in the course of
incurring clean-up costs in order to restore the property to the condition it was in prior to being damaged during such
work. Restoration costs shall not exceed the lesser of actual cash value of such real or personal property or the cost of
repairing, restoring or replacing the damaged property with other property of like kind and quality. An adjustment for
depreciation and physical condition shall be made in determining actual cash value. If a repair or replacement results in
better than like kind or quality, we will not pay for the amount of the betterment, except to the extent such
betterments of the damaged property entail the use of materials which are environmentally preferable to those
materials which comprised the damaged property. Such environmentally preferable material must be certified as such
by an applicable independent certifying body, where such certification is available, or, in the absence of such
certification, based on our judgment in our sole discretion.
42. Suit means a civil proceeding in which damages to which this insurance applies are alleged. Suit includes an arbitration
proceeding in which such damages are claimed and to which the insured must submit or does submit with our consent
or any other alternative dispute resolution proceeding in which such damages are claimed and to which the insured
submits with our consent.
43. Temporary worker means a person who is furnished to you to substitute for a permanent worker on leave or to meet
seasonal or short-term workload conditions.
44. Time-Element pollution incident means a pollution incident demonstrable as having first commenced at an identified
time and place during the policy period provided:
a.

Such pollution incident does not originate or arise from, or relate to an underground storage tank; and

b.

Such pollution incident is not (i) heat, smoke or fumes from a hostile fire or (ii) solely with respect to bodily injury,
smoke, fumes, vapor or soot produced by or originating from equipment that is used to heat, cool or dehumidify
the building, or equipment that is used to heat water for personal use, by the building’s occupants or their guests.

45. Transportation means the movement of goods, product, merchandise, supplies or waste in a conveyance by the
insured or a third party carrier from the time of movement from the point of origin until delivery to the final
destination. Transportation includes the movement of goods, products, merchandise, supplies or waste into, onto or
from a conveyance.
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46. Underground storage tank means any tank, including any piping and appurtenances connected to the tank, located on
or under an owned or occupied location or an insured site that has at least ten (10) percent of its combined volume
underground. Underground storage tank does not include:
a.

Septic tanks, sump pumps, or oil/water separators;

b.

A tank that is enclosed within a basement or cellar, if the tank is upon or above the surface of the floor; or

c.

Storm-water or wastewater collection systems.

47. Volunteer worker means a person who is not your employee, and who donates his or her work and acts at the
direction of and within the scope of duties determined by you, and is not paid a fee, salary or other compensation by
you or anyone else for their work performed for you.
48. Waste means all waste and includes materials to be recycled, reconditioned or reclaimed.
49. Your product:
a.

Means:
(1) Any goods or products, other than real property, manufactured, sold, handled, distributed or disposed of by:
a)

You;

b) Others trading under your name; or
c)

A person or organization whose business or assets you have acquired; and

(2) Containers (other than vehicles), materials, parts or equipment furnished in connection with such goods or
products.
b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your product; and
(2) The providing of or failure to provide warnings or instructions.

50. Your work:
a.

Means:
(1) Work or operations performed by you or on your behalf; and
(2) Materials, parts or equipment furnished in connection with such work or operations.

b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your work; and
(2) The providing or failure to provide warnings or instructions.
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IN WITNESS WHEREOF, the Insurer has caused this Policy to be executed and attested, but this Policy will not be valid
unless countersigned by a duly authorized representative of the Insurer, to the extent required by applicable law.

Ironshore Specialty Insurance Company by:

Secretary

President
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AmWINS Brokerage of Texas, Inc.
5910 North Central Expressway
Suite 500
Dallas, TX 75206

amwins.com

POLICY PREMIUM AND SURPLUS LINES TAX SUMMARY
Attached to and forming part of Policy Number: 002357503
Named Insured:
Coverage:
Agency:

Vista Proppants and Logistics
LLC
Excess Liability
The Gus Bates Company

Policy Number:

002357503

Carrier:
Policy Period:

Ironshore Specialty Insurance Co
06/01/2018 - 06/01/2019

Policy Premium:
Fees:
Surplus Lines Taxes:
Total:

$536,877.00
$0.00
$26,843.85
$563,720.85

SURPLUS LINES TAX CALCULATION:
Description
Texas
Surplus Lines Tax
Stamping Fee

Taxable
Premium

Taxable Fee

$536,877.00
$536,877.00

$0.00
$0.00

Tax Basis

$536,877.00
$536,877.00

Total Surplus Lines Taxes and Fees

Rate

Tax

4.85% $26,038.53
0.15%
$805.32
Total $26,843.85
$26,843.85

SURPLUS LINES DISCLOSURE
Texas

This insurance contract is with an insurer not licensed to transact insurance in this state and is issued
and delivered as surplus line coverage under the Texas insurance statutes. The Texas Department of
Insurance does not audit the finances or review the solvency of the surplus lines insurer providing this
coverage, and the insurer is not a member of the property and casualty insurance guaranty association
created under Chapter 462 Insurance Code. Chapter 225, Insurance Code, requires payment of a 4.85
percent tax on gross premium.
Surplus Lines Licensee Name: AmWINS Brokerage of Texas, Inc.
IMPORTANT NOTICE
To obtain information or make a complaint:
You may contact the Texas Department of Insurance to obtain information on companies, coverages,
rights or complaints at
1-800-252-3439
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You may write the Texas Department of Insurance:
Post Office Box 149104
Austin, Texas 78714-9104
Fax: 512-490-1007
Web: http://www.tdi.texas.gov
E-mail: ConsumerProtection@tdi.state.tx.us
PREMIUM OR CLAIM DISPUTES:
Should you have a dispute concerning your premium or about a claim you should contact the agent
first. If the dispute is not resolved, you may contact the Texas Department of Insurance.
ATTACH THIS NOTICE TO YOUR POLICY:
This notice is for information only and does not become a part or condition of the attached document.
AVISO IMPORTANTE
Para obtener informacion o para someter una queja:
Puede comunicarse con el Departamento de Seguros de Texas para obtener informacion acerca de
companias, coberturas, derechos o quejas al:
1-800-252-3439
Puede escribir al Departamento de Seguros de Texas:
Post Office Box 149104
Austin, Texas 78714-9104
Fax: 512-490-1007
Web: http://www.tdi.texas.gov
E-mail: ConsumerProtection@tdi.state.tx.us
DISPUTAS SOBRE PRIMAS O RECLAMOS:
Si tiene una disputa concerniente a su prima o a un reclamo, debe comunicarse con el agente primero.
Si no se resuelve la disputa, puede entonces comunicarse con el departamento (TDI).
UNA ESTA AVISO A SU POLIZA:
Este aviso es solo para proposito de informacion y no se convierte en parte o condicion del documento
adjunto.
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
This insurance contract is with an insurer not licensed to transact insurance in this state and is issued and
delivered as surplus line coverage under the Texas insurance statutes. The Texas Department of Insurance
does not audit the finances or review the solvency of the surplus lines insurer providing this coverage, and the
insurer is not a member of the property and casualty insurance guaranty association created under Chapter
462, Insurance Code. Chapter 225, Insurance Code, requires payment of a 4.85 percent tax on gross
premium.

ENVIRONMENTAL EXCESS LIABILITY DECLARATIONS
Policy Number: 002357503

Renewal of Policy Number: 002357502

Item 1.

Named Insured &
Mailing Address:

Item 2.

Policy Period: Effective: June 01, 2018 Expiration: June 01, 2019
12:01 a.m. time at your mailing address shown above

Item 3:

LIMITS OF INSURANCE

Item 4.

Item 5.

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119

a. Each Event Limit

$25,000,000

b. Aggregate Limit (See Section II.A.)

$25,000,000

LIMITS OF UNDERLYING INSURANCE
a. Each Event Limit

$1,000,000

b. Aggregate Limit

$2,000,000

CONTROLLING UNDERLYING INSURANCE
Coverage

See Schedule of Underlying Insurance

Policy Number

See Schedule of Underlying Insurance

Insurer

See Schedule of Underlying Insurance

Policy Period

See Schedule of Underlying Insurance

Limit of Insurance

See Schedule of Underlying Insurance
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Item 6.
Policy Premium:

$536,877.00

Premium for Acts of Terrorism (TRIA):

Not Purchased

Total Premium (Including TRIA):

$536,877.00

Compliance with all surplus lines placement requirements, including stamping the Policy and collection and payment of
surplus lines taxes, is the responsibility of the broker.
Minimum Earned Premium:

$134,219.25

Item 7.

Broker & Mailing Address:

AmWins Brokerage of Texas, Inc. (Dallas)
5910 North Central Expressway
SUITE NO 500
Dallas, TX 75206

Item 8.

Policy Coverage Form:

IE.COV.EEL.001 (0409) Excess Coverage Form

Endorsements:

See Schedule of Endorsements

Date:

June 14, 2018

MO/DAY/YR.

Authorized Representative
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SCHEDULE OF ENDORSEMENTS
Endorsement Number – Edition Date – Form Name
1. IE.PN.ALL.002 (0316) Notice of Claim
2. IE.END.ALL.002 (0409) Terrorism Exclusion
3. IE.PN.EXCESS.001 (0409) Schedule of Underlying Insurance
4. IE.END.EXCESS.001 (0409) Non Followed Coverage Section or Clause Endorsement
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TEXAS NOTICE
IMPORTANT NOTICE

AVISO IMPORTANTE

To obtain information or make a complaint:

Para obtener informacion o para someter una queja:

You may call Liberty Mutual Group’s toll-free telephone
number for information or to make a complaint at:

Usted puede Illamar al numero de telefono gratis de
Liberty Mutual Group’s para informacion o para someter
una queja al:

1-800-344-0197

1-800-344-0197

You may also write to Liberty Mutual Group at:
Presidential Service Team
Liberty Mutual Group
175 Berkeley St. MS 10B
Boston, MA 02116
PresidentialSvcTeam@LibertyMutual.com
You may contact the Texas Department of Insurance to
obtain information on companies, coverages, rights or
complaints at:
1-800-252-3439
You may write the Texas Department of Insurance:
Mail: PO Box 149091 (mail code 111-1A)
Austin, TX 78714-9091
FAX # (512) 490-1007
Web:
http://www.tdi.texas.gov/consumer/complfrm.html
E-mail: consumerprotection@tdi.texas.gov
In person: 333 Guadalupe, Austin, Texas 78701

Usted tambien puede escribir a Liberty Mutual Group:
Presidential Service Team
Liberty Mutual Group
175 Berkeley St. MS 10B
Boston, MA 02116
PresidentialSvcTeam@LibertyMutual.com
Puede comunicarse con el Departamento de Seguros de
Texas para obtener informacion acerca de companies,
coberturas, derechos o quejas al:
1-800-252-3439
Puede escribir al Departamento de Seguros de Texas:
Mail: PO Box 149091 (mail code 111-1A)
Austin, TX 78714-9091
FAX # (512) 490-1007
Web:
http://www.tdi.texas.gov/consumer/complfrm.html
E-mail: consumerprotection@tdi.texas.gov
In person: 333 Guadalupe, Austin, Texas 78701

PREMIUM OR CLAIM DISPUTES:
Should you have a dispute concerning your premium or
about a claim you should contact the (agent) (company)
(agent or the company) first. If the dispute is not
resolved, you may contact the Texas Department of
Insurance.

DISPUTAS SOBRE PRIMAS O RECLAMOS:
Si tiene una disputa concerniente a su prima o a un
reclamo, debe comunicarse con el (agente) (la compania)
(agente o la compania) primero. Si no se resuelve la
disputa, puede entonces comunicarse con el
Departamento de Seguros de Texas.

ATTACH THIS NOTICE TO YOUR POLICY:
This notice is for information only and does not become
a part or condition of the attached document.

UNA ESTE AVISO A SU POLIZA: Este aviso es solo
para proposito de informacion y no se convierte en parte
o condicion del documento adjunto.

1

1

N003-TX-0318
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 1
Policy Number: 002357503
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CLAIM AND NOTICE REPORTING
Subject to the claims and notice reporting provisions within the policy, claim and notice reports may be given in writing via:
POSTAL SERVICE to:
Ironshore Environmental Claims CSO
28 Liberty Street, 5th Floor
New York, NY 10005
E-MAIL to:
Ironenviroclaims@ironshore.com
or
USClaims@ironshore.com
FAX to:
646-826-6601
By phone via:
24 Hour Claims Phone Number:
(888) 292-0249
ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.PN.ALL.002 (03/16)

June 14, 2018
Date

Includes copyrighted material of Insurance Services, Inc. with its permission
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 2
Policy Number: 002357503
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

TERRORISM EXCLUSION
This endorsement modifies insurance provided under the following:
SITE POLLUTION INCIDENT LEGAL LIABILITY SELECT (SPILLS)
CONTRACTORS ENVIRONMENTAL LEGAL LIABILITY (CELL)
ENVIRONMENTAL PROTECTIVE INSURANCE COVERAGE PACKAGE (EPIC PAC)
ENVIRONMENTAL EXCESS LIABILITY
It is hereby agreed that the policy is amended as follows
1.

The following Exclusion is added:
This insurance does not apply to:
TERRORISM
Any injury or damage arising, directly or indirectly, out of terrorism

2.

For the purposes of this endorsement, the following definitions are added:
Any injury or damage means any injury or damage covered under the policy and includes but is not limited to bodily
injury, property damage, environmental damage, remediation expense, emergency response expense, personal and
advertising injury, negligent acts, errors or omissions or professional incident as may be defined in the policy.

IE.END.ALL.002 (04/09)
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Terrorism means a violent act or an act that is dangerous to human life, property or infrastructure that is committed by
an individual or individuals and that appears to be part of an effort to coerce a civilian population or to influence the
policy or affect the conduct of any government by coercion. Terrorism includes an act certified by the Secretary of the
Treasury, in concurrence with the Secretary of State and the Attorney General of the United States, to be an act of
terrorism pursuant to the federal Terrorism Risk Insurance Act.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.END.ALL.002 (04/09)

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 3
Policy Number: 002357503
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ENVIRONMENTAL EXCESS LIABILITY SCHEDULE OF UNDERLYING INSURANCE

CONTROLLING UNDERLYING INSURANCE

Coverage: GENERAL LIABILITY AND POLLUTION LIABILITY; ENVIRONMENTAL PROTECTION INSURANCE COVERGE PACKAGE
(EPIC Pac)
Policy Number: 002357403
Insurer:
Ironshore Specialty Insurance Company (ISIC)
Policy Period:
6/1/2018 to 6/1/2019
Limits of Insurance:
$1,000,000 Each Occurrence Limit-COVERAGE PART I: Coverage A,B,C
$1,000,000 Each Occurrence Limit-COVERAGE PART I: Coverage D,E,F
$1,000,000 Contractors Pollution Liability Each Occurrence Limit
$1,000,000 Personal and Advertising Injury Limit: Any one Person or Organization
$1,000,000 Employee Benefits Administration Liability Limit: Each Employee
$1,000,000 Site Pollution Each Incident Limit
$2,000,000 Products Completed Operations Aggregate
$2,000,000 General Aggregate

Coverage: AUTOMOBILE LIABILITY
Policy Number: CAA 4690837 - 14
Insurer:
Acadia Insurance Company
Policy Period:
6/1/2018 to 6/1/2019
Limits of Insurance:
$1,000,000 Combined Single Limit

IE.PN.EXCESS.001 (04/09)
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OTHER UNDERLYING INSURANCE
None

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.PN.EXCESS.001 (04/09)

June 14, 2018
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Endorsement # 4
Policy Number: 002357503
Insured Name: Vista Proppants and Logistics, LLC

Effective Date of Endorsement: June 01, 2018

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

NON-FOLLOWED COVERAGE, SECTION OR CLAUSE
This endorsement modifies insurance provided under the following:
ENVIRONMENTAL EXCESS LIABILITY
It is hereby agreed that section I. COVERAGES, Paragraph A.2. is amended to include the following:
In no event shall this policy follow the terms, conditions, exclusions or limitations in the controlling underlying insurance or
provide coverage under this with respect to or as a result of any of the following in the controlling underlying insurance:
f.

Employers Liability Bodily Injury by Disease

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS OF THIS POLICY REMAIN UNCHANGED.

Authorized Representative

IE.END.EXCESS.001 (04/09)

June 14, 2018
Date
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Insured Name: Vista Proppants and Logistics, LLC
Policy Number: 002357503

ENVIRONMENTAL EXCESS LIABILITY COVERAGE FORM
Various provisions in this policy restrict coverage. Please read the entire policy carefully to determine rights, duties and
what is and is not covered.
Throughout this policy the words “you” and “your” refer to the Named Insured shown in the Declarations, and any other
person or organization qualifying as such under the controlling underlying insurance. The words “we”, “us” and “our” refer
to the company providing this insurance. The word “insured” means any person or organization qualifying as such under
the controlling underlying insurance.
Defined terms, other than headings, appear in bold face type. Refer to SECTION V – DEFINITIONS. The headings do not
constitute terms or conditions of this policy and are included solely for convenience. The headings shall not in any manner
modify or otherwise affect any of the provisions of this policy
I.

COVERAGES
A. INSURING AGREEMENT
1.

We will provide the insured with Excess Liability coverage in accordance with the same terms, conditions,
exclusions, limitations and warranties as are contained, as of the inception of this policy period, in the
controlling underlying insurance.
However, coverage under this policy is subject to the premium, limits of liability, retention, policy period,
warranties, exclusions, limitations and any other terms and conditions of this policy including any and all
endorsements attached hereto, inconsistent with or supplementary to the controlling underlying insurance.

2.

In no event shall this policy follow the terms, conditions, exclusions or limitations in the controlling underlying
insurance or provide coverage under this policy with respect to or as a result of any of the following in the
controlling underlying insurance:
a.

Cancellation, non-renewal or change in policy period provisions.

b.

Kidnap, Ransom or Extortion coverage

c.

Liberalization Clause
Any clause stipulating automatic expansion of coverage with or without an additional premium
because of, but not limited to, legislative acts, acts of insurance regulatory authorities or an
insurer’s policy revision.

IE.COV.EEL.001 (04/09)
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e.

Any medical payment coverage in which payments are not predicated on fault.
No Fault Coverage
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Any automobile no-fault coverage, personal injury protection or uninsured or underinsured
motorists coverage.
f.

Sublimit of Insurance
Any sublimit of insurance unless coverage for such sublimit of insurance is specifically
endorsed to this policy.

II. LIMITS OF LIABILITY
A. The Aggregate Limit of insurance stated in Item 3.b. of the Declarations of this policy is the most we will pay for all
damages covered under this policy, except automobile liability if it is not subject to an aggregate limit of liability in
the controlling underlying insurance.
B. Subject to A. above, the Each Event Limit of insurance stated in Item 3.a. of the Declarations of this policy is the
most we will pay for all damages arising out of any one event.
C.

Defense expenses and costs to which this policy applies shall not reduce the limits of insurance stated in Item 3. of
the Declarations, except to the extent such defense expenses and costs reduce the limits of insurance of the
controlling underlying insurance.

III. LIMITS OF UNDERLYING INSURANCE
A. The Limits of Insurance stated in Item 3. of the Declarations of this policy apply in excess of:
1.

The total of the limits of insurance of underlying insurance applicable to any one event as stated in the Each
Event Limit in Item 4.a. of the Declarations.

2.

The total of the Aggregate Limits of insurance of underlying insurance as stated in the Aggregate Limit in Item
4.b.. of the Declarations.

3.

The self-insured retention, retained limit, or deductible (whether added to or deducted from the limits of
insurance) of the controlling underlying insurance, if any, where the Aggregate Limit determined in 2. above,
has been exhausted.

B. This policy will not apply in excess of any reduced or exhausted limits of insurance of the underlying insurance to
the extent that such reduction or exhaustion is caused by:
1.

Payment of amounts that are not covered under this policy; and

2.

Uncollectibility in whole or in part of the limits of insurance of underlying insurance.

IV. CONDITIONS
A. ASSISTANCE AND COOPERATION
1.

We shall have the right but not the duty to assume charge of the defense or settlement of any claim or suit
against the insured to which this policy may apply upon exhaustion of the applicable limits of insurance of the
underlying insurance. If we have exercised such right, we may withdraw from the defense and tender the
defense to the insured upon exhaustion of the applicable limits of insurance under this policy. If we do not
exercise the right to assume charge of such defense or settlement, or if the applicable limits of the underlying

IE.COV.EEL.001 (04/09)
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insurance are not exhausted, we shall have the right and shall be given the opportunity to associate effectively
with the insured or the underlying insurer or both, in the defense and control of any claim or suit likely to
involve this policy. In such events, the insured, the underlying insurer and we shall cooperate in the defense
of such claim or suit.
2.

The insured shall not, except at its own expense, settle any claim or suit or incur any defense costs for an
amount to which this policy applies without our written consent.

B. CANCELLATION AND NONRENEWAL

C.

1.

This policy may be canceled by the first Named Insured listed in Item 1. of the Declarations of this policy by mailing
or delivering to us advance written notice of cancellation. This policy may be canceled by or on behalf of us by
delivering to the first Named Insured or by mailing to the first Named Insured, by registered, certified, or other first
class mail, at the first Named Insured's address set forth in Item 1. of the Declarations, written notice stating when
thereafter, not less than ten (10) days in the event any premium is not paid when due, and not less than sixty (60)
days in all other cases, cancellation shall be effective. If notice is mailed, proof of mailing will be sufficient proof of
notice. It is agreed that the first Named Insured shall act on behalf of all insureds with respect to giving and
receiving notice of cancellation. The policy period terminates at the date and hour specified in such notice, but in
case of notice of cancellation by the first Named Insured, in no event prior to the date such notice is received by
us.

2.

If this policy shall be canceled by the first Named Insured, we shall return ninety percent (90%) of the unearned
portion of the premium calculated on a pro rata basis unless there is a Minimum Earned Premium set forth in Item
6. of the Declarations, in which case, we will retain the Minimum Earned Premium and return the difference, if
any, between the Minimum Earned Premium and the unearned portion of the premium calculated on a pro rata
basis.

3.

If this policy is canceled by us, we shall return to the first Named Insured the unearned portion of the premium
calculated on a pro rata basis.

4.

Payment or tender of any unearned premium by us shall not be a condition precedent to the effectiveness of
cancellation but such payment shall be made as soon as practicable.

5.

If we decide not to renew, we will mail or deliver to the first Named Insured shown in the Declarations written
notice of the nonrenewal not less than sixty (60) days before the expiration date. If notice is mailed, proof of
mailing will be sufficient proof of notice.

CHANGES IN FOLLOWED POLICIES
If during the policy period of this policy, the terms, conditions, exclusions or limitations of the controlling underlying
insurance are changed in any manner from those in effect on the inception date of this policy, you shall as a condition
precedent your rights under this policy give us, as soon as practicable, written notice of the full particulars thereof. This
policy shall become subject to any such changes upon the effective date of the changes in the controlling underlying
insurance, but only upon the condition that we agree to follow such changes in writing and you agree to any additional
premium or amendment of the provisions of this policy required by us relating to such changes. Further, such change
in coverage is conditioned upon payment when due of any such additional premium required by us relating to such
changes.

D. CHOICE OF FORUM
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees
with us that any such litigation shall take place in the appropriate federal or state court located in New York, New
York and any arbitration or other form of dispute resolution shall take place in New York, New York.

IE.COV.EEL.001 (04/09)
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CHOICE OF LAW
In the event that the insured and we have any dispute concerning or relating to this policy including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees
with us that the internal laws of the State of New York shall apply without giving effect to any conflicts or choice of
law principles. The terms and conditions of this policy shall not be deemed to constitute a contract of adhesion and
shall not be construed in favor of or against any party hereto by reason or authorship or otherwise.

F.

ECONOMIC AND TRADE SANCTIONS
In accordance with the laws and regulation of the United States concerning economic and trade sanctions
administered and enforced by The Office Of Foreign Assets Control (OFAC), this policy is void ab initio solely with
respect to any term or condition of this policy that violates any laws or regulations of the United States concerning
economic and trade sanctions.

G. EXTENDED REPORTING PERIOD
1.

In the event that (i) this policy is cancelled (other than for non-payment of premium or non-compliance with
the policy terms and conditions) or non renewed, and (ii) you are entitled to and exercise your right to elect an
extended reporting period under the controlling underlying insurance and all underlying insurance, you shall
have the option of purchasing an extended reporting period applicable to this policy for an additional
premium.

2.

For the extended reporting period to apply, you must exercise your right to purchase the extended reporting
period by providing us with written notification of such election prior to the end of the policy period. The
extended reporting period then becomes operative upon payment of an additional premium not to exceed
200% of the policy premium for this policy.

3.

The extended reporting period starts with the end of the policy period of this policy and ends thirty six (36)
months after the end of the policy period of this policy. However, in no event shall the extended reporting
period under this policy be longer than the shortest extended reporting period under the controlling
underlying insurance or any underlying insurance.

H. MAINTENANCE OF UNDERLYING INSURANCE
While this policy is in effect, you agree to maintain the underlying insurance in full force. Your failure, or the
failure of others, to comply with this condition will not invalidate this policy, but in the event of such failure, we
will only be liable to the same extent as if there had been compliance.
I.

PAYMENT OF PREMIUM
The first Named Insured listed in Item 1. of the Declarations of this policy shall be responsible for and act on behalf
of all insureds with respect to the payment of any premiums due under this policy.

J.

REQUIRED NOTICE TO US
1.

Notice of Event
a)

You shall, as a condition precedent to the obligations of us under this policy, give written notice as soon as
practicable to us of any event reasonably likely to involve this policy.

b) Without limiting the requirements of paragraph a. above, you shall separately, and as soon as practicable,
give written notice to us when a payment is made or reserve established for any event which has brought

IE.COV.EEL.001 (04/09)
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the total of all payments and reserves to a level of twenty-five percent (25%) or more of the underlying
insurance.
2.

Notice Regarding Underlying Insurance
You shall, as a condition precedent to our obligations under this policy, give written notice to us of the
following events as soon as practicable but no later than thirty (30) days after you have become aware of the
event:
a)

Any underlying insurance being cancelled or non-renewed or otherwise ceasing to be in effect or being
uncollectible in part or in whole; or

b) Any underlying insurer being subject to a receivership, liquidation, dissolution, rehabilitation or any
similar proceeding or being taken over by any regulatory authority.
Notice to an underlying insurer shall not constitute notice to us.
K. RESTRICTIVE AS UNDERLYING
Notwithstanding any provision to the contrary in this policy, if any underlying insurance with limits in excess of the
controlling underlying insurance but underlying to this policy (the “intervening policy”) contains warranties,
terms, conditions, exclusions or limitations more restrictive than the controlling underlying insurance, whether on
the effective date of this policy or at any time during the policy period of this policy, then this policy shall be
deemed to follow those more restrictive warranties, terms, conditions, exclusions or limitations of the intervening
policy.
L.

SERVICE OF SUIT
Subject to paragraph D. above, it is agreed that in the event of failure of us to pay any amount claimed to be due
hereunder, we, at the request of the insured, will submit to the jurisdiction of a court of competent jurisdiction
within the United States. Nothing in this condition constitutes or should be understood to constitute a waiver of
our rights to commence an action in any court of competent jurisdiction in the United States, to remove an action
to a United States District Court, or to seek a transfer of a case to another court as permitted by the laws of the
United States or of any state in the United States. It is further agreed that service of process in such suit may be
made upon us and that in any suit instituted against us upon this contract, we will abide by the final decision of
such court or of any appellate court in the event of any appeal.
Further, pursuant to any statute of any state, territory, or district of the United States which makes provisions
therefore, we hereby designate the Superintendent, Commissioner, Director of Insurance, or other officer
specified for that purpose in the statue, or his or her successor or successors in office as its true and lawful
attorney upon whom may be served any lawful process in any action, suit or proceeding instituted by or on behalf
of the insured or any beneficiary hereunder arising out of this contract of insurance, and hereby designates the
above named counsel as the person to whom the said officer is authorized to mail such process or true copy
thereof.

M. UNIMPAIRED UNDERLYING LIMITS
You warrant that the aggregate limits of the underlying insurance, as shown in the Schedule of Underlying
Insurance, shall be unimpaired as of the effective date of this policy. In the event such underlying aggregate limits
are impaired as of the effective date of this policy, this policy shall apply as if such aggregate limits were
unimpaired. In the event of non-concurrent policy periods between this policy and underlying insurance, only that
which must take place during the policy period of this policy in order for coverage to apply shall be considered in
determining the extent of any erosion or exhaustion of the underlying aggregate limits, and the insured shall retain
liability for any resulting gap in coverage.

IE.COV.EEL.001 (04/09)
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V. DEFINITIONS
A. Event means occurrence, incident, claim, loss, offense, accident, person or organization, employee or any other
term used in the controlling underlying insurance for the application of limits of insurance, including self-insured
retentions, retained limits and deductibles (whether added to or deducted from limits of insurance).
B. Controlling underlying insurance means the policy listed in Item 5. of the Declarations of this policy.
C.

Policy period means the period of time stated in Item 2. of the Declarations however, if the policy is cancelled in
accordance with SECTION V – CONDITIONS, paragraph 2. Cancellation and Nonrenewal, the policy period ends on
the effective date of such cancellation.

D. Underlying insurance means those policies that are listed in the Schedule of Underlying Insurance attached to this
policy, and any other applicable underlying insurance including any self-insured retentions, retained limits and
deductibles (whether added to or deducted from the limits of insurance) under the foregoing.
E.

Underlying insurer means any insurer who has issued any of the policies listed in Items 4. or 5. of the Declarations.

IN WITNESS WHEREOF, the Insurer has caused this Policy to be executed and attested, but this Policy will not be valid
unless countersigned by a duly authorized representative of the Insurer, to the extent required by applicable law.

Ironshore Specialty Insurance Company by:

Secretary

IE.COV.EEL.001 (04/09)
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VISTSAN-01

JWILLMOTT

DATE (MM/DD/YYYY)

CERTIFICATE OF LIABILITY INSURANCE

10/05/2018

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.
IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).
CONTACT Michael Moore
NAME:
PHONE
(A/C, No, Ext): (817) 529-5320
E-MAIL
ADDRESS: michael@gusbates.com

PRODUCER

Gus Bates Insurance & Investments
3221 Collinsworth St
Fort Worth, TX 76107

FAX
(A/C, No): (817)

INSURER(S) AFFORDING COVERAGE

984-7630
NAIC #

INSURER A : Ironshore
INSURER B : Acadia

INSURED

INSURER C : AXIS

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119

Insurance Company
Surplus Insurance Company

31325

INSURER D :
INSURER E :
INSURER F :

COVERAGES

CERTIFICATE NUMBER:

REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.
INSR
LTR

A

ADDL SUBR
INSD WVD

TYPE OF INSURANCE

X

POLICY NUMBER

POLICY EFF
POLICY EXP
(MM/DD/YYYY) (MM/DD/YYYY)

COMMERCIAL GENERAL LIABILITY
CLAIMS-MADE

X

002357403

OCCUR

06/01/2018 06/01/2019

GEN'L AGGREGATE LIMIT APPLIES PER:
POLICY X PROLOC
JECT

AUTOMOBILE LIABILITY

X

$

MED EXP (Any one person)

$

PERSONAL & ADV INJURY

$

GENERAL AGGREGATE

$

PRODUCTS - COMP/OP AGG

$

POLLUTION LIABI

OTHER:

B

LIMITS

EACH OCCURRENCE
DAMAGE TO RENTED
PREMISES (Ea occurrence)

X

ANY AUTO
OWNED
AUTOS ONLY
HIRED
AUTOS ONLY

X

UMBRELLA LIAB

CAA 4690837-14

06/01/2018 06/01/2019

SCHEDULED
AUTOS
NON-OWNED
AUTOS ONLY

X

$

$

COMBINED SINGLE LIMIT
(Ea accident)

$

BODILY INJURY (Per person)

$

1,000,000
500,000
25,000
1,000,000
2,000,000
2,000,000
1,000,000
1,000,000

BODILY INJURY (Per accident) $
PROPERTY DAMAGE
(Per accident)
$
$

C

X

EXCESS LIAB

DED

OCCUR

002357503

CLAIMS-MADE

06/01/2018 06/01/2019

EACH OCCURRENCE

$

AGGREGATE

$

RETENTION $

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY
ANY PROPRIETOR/PARTNER/EXECUTIVE
OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)
If yes, describe under
DESCRIPTION OF OPERATIONS below

10,000,000
10,000,000

$
PER
STATUTE

Y/N

OTHER

E.L. EACH ACCIDENT

N/A

$

E.L. DISEASE - EA EMPLOYEE $
E.L. DISEASE - POLICY LIMIT

002357403

A General Liability

06/01/2018 06/01/2019 Pollution/ A, B, C

$

1,000,000

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

General Liability-Insured Site Schedule Pollution IE END EPIC 003 04/09
Business Auto-Business Auto Ultra Plus Endorsement CL CA-20 14
General Liability-Form IE.COV.EPIC.001
Blanket Additional Insured, Blanket Waiver of Subrogation, Blanket Primary & Non-Contributory as required by written contract.
Occurrence coverage trigger
Defense outside the limits and deductible
Products Pollution and exposure as a specific insuring agreement
SEE ATTACHED ACORD 101

CERTIFICATE HOLDER

CANCELLATION

Sequitur Energy Resources LLC
2050 W. Sam Houston Parkway South
Suite 1850
Houston, TX 77042

ACORD 25 (2016/03)

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.
AUTHORIZED REPRESENTATIVE
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AGENCY CUSTOMER ID: VISTSAN-01
LOC #: 1

ADDITIONAL REMARKS SCHEDULE
AGENCY
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JWILLMOTT
Page

1

of

1

NAMED INSURED

Vista Proppants and Logistics, LLC
4413 Carey Street
Fort Worth, TX 76119
Tarrant

Gus Bates Insurance & Investments
POLICY NUMBER

SEE PAGE 1
CARRIER

NAIC CODE

SEE P 1

SEE PAGE 1

EFFECTIVE DATE:

SEE PAGE 1

ADDITIONAL REMARKS
THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORM NUMBER: ACORD 25

FORM TITLE: Certificate of Liability Insurance

Description of Operations/Locations/Vehicles:
World-Wide Products and Products Pollution coverage
Blanket Time Element Pollution Event (10 day discovery / 30 day reporting) coverage for bodily injury and property damage at owned
or operated locations
Blanket Non-Owned Location Site Pollution – Bodily Injury and Property Damage. Non-Owned Locations include both storage and
disposal facilities
Pollution Liability during transportation including all loading, unloading and misdelivery
Contractor’s Pollution Liability – Occurrence based coverage trigger with defense outside the limit. No pollutant limitations on mold
matter, lead or asbestos
Per Project Aggregate including Contractors Pollution Liability
Per Location Aggregate applicable to both General Liability and Pollution Liability
Named Insured also includes the following:
Lonestar Prospects Ltd, dba Vista Sand
MAALT, L.P.
GHMR Operations, LLC

ACORD 101 (2008/01)

© 2008 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD
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EPIC Coverage Map

INSURING AGREEMENTS
General Bodily Injury and Property Damage Liability (GL)

Defined Insuring Agreement - Coverage Part I; Coverage A

Hostile Fire and Building Equipment Liability

Defined Insuring Agreement - Coverage Part I; Coverage B

Products Pollution and Exposure Liability

Defined Insuring Agreement - Coverage Part I; Coverage C

Time-Element Pollution Bodily Injury and Property
Damage Liability

Defined Insuring Agreement - Coverage Part I; Coverage D

Non-Owned Site Pollution Bodily Injury
and Property Damage Liability

Defined Insuring Agreement - Coverage Part I; Coverage E

Pollution Liability During Transportation

Defined Insuring Agreement - Coverage Part I; Coverage F

Contractors Pollution Liability Coverage

Defined Insuring Agreement - Coverage Part I; Coverage G

Site Pollution Incident Legal Liability Coverage

Defined Insuring Agreement - Coverage Part III

Professional Liability Coverage
(environmental consultants only)

Defined Insuring Agreement - Coverage Part IV

Emergency Response Expense
(No Legal Liability Required)

Defined Insuring Agreement: Pollution Incident during Transportation,
Contractors Pollution and Site Pollution Incident Legal Liability
(no Legal Liability required)

POLICY FEATURES
Occurrence Coverage Trigger

Coverage Parts I & II

Claims Made Coverage Trigger

Coverage Parts III & IV

Pay on Behalf

Included

Right and Duty to Defend

Included

Defense Costs in addition to the Limit of Insurance

Yes except for Coverage Parts III & IV

Defense Costs Outside of the Deductible

Yes except for Coverage Parts III & IV

Audit Provision

None

POLICY ENHANCEMENTS
Broad Form Named Insured

Included in Section II - Who is an Insured

Blanket Additional Insured - including completed
operations (when required by written contract)

Included in Section II - Who is an Insured

Blanket Additional Insured – Primary & Non-Contributory
(when required by written contract)

Section IV – Conditions; Condition #17. Other Insurance - a.
Primary Insurance

Additional Insureds: Lessors of Equipment & Premises
(when required by written contract)

Included in Section II - Who is an Insured

Additional Insureds:Vendors
(when required by written contract)

Included in Section II - Who is an Insured

Newly Acquired or Formed Organizations
(except partnerships, JV's and LLC's) – 180 days

Included in Section II - Who is an Insured
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Employees & Volunteers as Insureds

Included in Section II - Who is an Insured

Leased Workers as Employees and Insureds

Included in the Definition of Employee

Misdelivery of Liquid during Transportation

Included in Coverage F - Pollution Liability During Transportation

Blanket Non-Owned Disposal Sites Coverage

Coverage Part I - Coverage E

Host Liquor Liability

Exception to Liquor Liability Exclusion - Coverage Part I;
Coverage A Exclusions

Incidental Medical Malpractice

Included in Section II - Who is an Insured

Non-owned Watercraft (Under 75 ft.)

No limitation on the length of non owned watercraft in the exception
to Exclusion a. Aircraft, Auto or Watercraft

Contractual Liability in connection with work
done near a Railroad

Definition of Insured Contract - no limitations regarding work near
a railroad

Knowledge of Occurrence
(Who is deemed to know of prior occurrences)

Knowledge is limited to Responsible Executive as defined in the policy
(including the named insured, managers of insured sites, managers of
environmental, health and safety and other authorized employees)

Notice of Occurrence

Section IV - Condition 8. Duties in the Event of Occurrence - Named
insured must notify as soon as practicable

Blanket Waiver of Subrogation
(when required by written contract)

Section IV – Condition 22. Transfer of Rights of Recovery Against
Others To Us

Unintentional Errors & Omissions

Section IV – Condition 19. Representations - No policy restrictions
as respects failure to disclose

Coverage Territory - General Liability

US, Puerto Rico, Canada and the Gulf of Mexico.Worldwide Coverage
for Products (including Products Pollution). Suit can be brought anywhere.

Coverage Territory - Pollution

Worldwide Coverage for Transportation, Contractors Pollution and
Non-owned sites. Insured sites are per the address of the site

Gulf of Mexico Extension

Included in the Definition of Coverage Territory

Fellow Employee Exclusion

The exception to Who is an Insured for BI to a Co-Employee found in
the ISO GL Coverage form does not exist in the EPIC Coverage Form

Lead

No Exclusion as respects Products Pollution and Contractors Pollution

Silica

No Silica Exclusion

Professional Liability Exclusion

No Exclusion in Coverage Part I

New York - Third Party Action Exclusion

No Third Party Action Over Exclusion

Per Location and Per Project Aggregate

Section III – Limits of Insurance and Deductible

Bodily Injury to include mental anguish,
shock or emotional distress

Included in the Definition of Bodily Injury

Natural Resource Damage

Included in the Definition of Property Damage

Restoration Costs

Included in the Definition of Clean-Up Costs

Mold Matter

Included in the Definition of Pollutants

90 Days Notice of Cancellation
(10 days for non-payment of premium) or Non-Renewal

Section IV - Conditions: Condition 3. Cancellation;
Condition 24. When We Do Not Renew

When considering a long-term insurance partner for your business,
please call 1-877-IRON411, visit www.ironshore.com or email: info@ironshore.com

®
About Ironshore
Ironshore provides broker-sourced specialty property and casualty insurance coverages for varying risks on a global basis through its multiple international platforms. The Ironshore group of companies is rated A (Excellent) by
A.M. Best with a Financial Size Category of Class XIV. Ironshore’s Pembroke Syndicate 4000 operates within Lloyd’s where the market rating is A (Excellent) by A.M. Best and A+ (Strong) from both Standard & Poor’s and Fitch.
For more information, please visit: www.ironshore.com
The information contained herein is for general informational purposes only and does not constitute an offer to sell or a solicitation of an offer to buy any product or service. Any description set forth herein does not include all
policy terms, conditions and exclusions. Bound insurance policies, rather than summaries thereof, govern. Not all insurance coverages or products are available in all states or regions and policy terms may vary based on individual
state or region requirements. Some policies may be placed with a surplus lines insurer. Surplus lines insurers generally do not participate in state guaranty funds and coverage may only be obtained through duly
licensed surplus
Maalt_000967
lines brokers.
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IRONSHORE SPECIALTY INSURANCE COMPANY
Mailing Address:
75 Federal Street
5th Floor
Boston, MA 02110
Toll Free: (877) IRON411
Insured Name: Lonestar Prospects, Ltd.
Policy Number: 002357400

ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC)
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ENVIRONMENTAL PROTECTION INSURANCE COVERAGE PACKAGE
(EPIC PAC)
COVERAGE FORM
Various provisions in this policy restrict coverage. Please read the entire policy carefully to determine rights, duties and
what is and is not covered.
COVERAGE PART III – SITE POLLUTION INCIDENT LEGAL LIABILITY and COVERAGE PART IV – PROFESSIONAL LIABILITY of
this policy provide claims-made coverage.
Throughout this policy the words “you” and “your” refer to the Named Insured shown in the Declarations, and any other
person or organization qualifying as a Named Insured under this Policy. The words “we”, “us” and “our” refer to the
Company providing this insurance.
The word “insured” means any person or organization qualifying as such under SECTION II – WHO IS AN INSURED.
Defined terms, other than headings, appear in bold face type. Refer to SECTION V - DEFINITIONS.
SECTION I – COVERAGES
COVERAGE PART I: COMMERCIAL GENERAL LIABILITY AND POLLUTION LIABILITY
COVERAGE PART I – Coverage Specific Insuring Agreements and Exclusions
Coverage A: General Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
loading or unloading.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.
This exclusion does not apply to:
(1) A watercraft while ashore on premises you own or rent;
(2) A watercraft you do not own that is not being used to carry persons or property for a charge;
(3) An aircraft hired or chartered by or loaned to an insured with a paid crew;
(4) Parking an auto on, or on the ways next to, premises you own or rent, provided the auto is not owned by or
rented or loaned to you or the insured;

IE.COV.EPIC.001 (05/13)
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(5) Liability assumed under any insured contract for the ownership, maintenance or use of aircraft or watercraft;
or
(6) Bodily injury or property damage arising out of the operation of machinery or equipment that is attached to,
or part of, a land vehicle that would qualify under the definition of mobile equipment if it were not subject to
a compulsory or financial responsibility law where it is licensed or principally garaged or the operation of any
of the machinery or equipment listed in Paragraph f. (2) or f. (3) of the definition of mobile equipment.
b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.

c.

Electronic Data
Damages arising out of the loss of, loss of use of, damage to, corruption of, inability to access, or inability to
manipulate electronic data.
However, this exclusion does to apply to liability for damages because of bodily injury.
As used in this exclusion, electronic data means information, facts or programs stored as or on, created or used on,
or transmitted to or from computer software, including systems and applications software, hard or floppy disks,
CD-ROMS, tapes, drives, cells, data processing devices or any other media which are used with electronically
controlled equipment.

d.

Employment - Related Practices
Bodily injury to:
(1) A person arising out of any refusal to employ that person, termination of that person’s employment or
employment-related practices, policies, acts or omissions, such as coercion, demotion, evaluation,
reassignment, discipline, defamation, harassment, humiliation, or discrimination directed at that person; or
(2) The spouse, child, parent, brother or sister of the person as a consequence of bodily injury to that person at
whom any of the employment-related practices described in Paragraphs (1) above is directed.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

e.

Liquor Liability
Bodily injury or property damage for which any insured may be held liable by reason of causing or contributing to
the intoxication of any person, the furnishing of alcoholic beverages to a person under the legal drinking age or
under the influence of alcohol, or any statute, ordinance or regulation relating to the sale, gift, distribution or use
of alcoholic beverages.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured or providing or failing to provide
transportation with respect to any person that may be under the influence of alcohol if the occurrence which
caused the bodily injury or property damage, involved that which is described in the Paragraph above.
However, this exclusion applies only if you are in the business of manufacturing, distributing, selling, serving or
furnishing alcoholic beverages. For the purposes of this exclusion, permitting a person to bring alcoholic beverages
on your premises, for consumption on your premises, whether or not a fee is charged or a license is required for
such activity, is not by itself considered the business of selling, serving or furnishing alcoholic beverages.

f.

Mobile Equipment
Bodily injury or property damage arising out of the transportation of mobile equipment by an auto owned or
operated by or rented or loaned to any insured or the use of mobile equipment in, or while in practice for, or
while being prepared for, any prearranged racing, speed, demolition or stunting activity.

g.

Personal And Advertising Injury

IE.COV.EPIC.001 (05/13)
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Bodily injury arising out of personal and advertising injury.
h.

Pollution
(1) Bodily injury or property damage caused by a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

i.

Recording And Distribution Of Material Or Information In Violation Of Law
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate:
(1) The Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such law;
(2) The CAN-SPAM Act of 2003, including any amendment of or addition to such law;
(3) The Fair Credit Reporting Act (FCRA), and any amendment of or addition to such law, including the Fair and
Accurate Credit Transactions Act (FACTA); or
(4) Any federal, state or local statute, ordinance or regulation, other than the TCPA, CAN-SPAM Act of 2003 or
FCRA and their amendments and additions, that addresses, prohibits, or limits the printing, dissemination,
disposal, collecting, recording, sending, transmitting, communicating or distribution of material or
information.

Coverage B: Hostile Fire and Building Equipment Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury sustained within a building and caused by smoke, fumes, vapor or soot produced by or originating
from equipment that is used to heat, cool or dehumidify the building, or equipment that is used to heat water for
personal use, by the building’s occupants or their guests; and

b.

Bodily injury or property damage arising out of heat, smoke or fumes from a hostile fire

But only if:
(1) The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and
(2) The bodily injury or property damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Aircraft, Auto or Watercraft
Bodily injury or property damage arising out of the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft owned or operated by or rented or loaned to any insured. Use includes operation and
transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured, if the occurrence which caused
the bodily injury or property damage involved the ownership, maintenance, use or entrustment to others of any
aircraft, auto or watercraft that is owned or operated by or rented or loaned to any insured.

b.

Asbestos and Lead
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos or
lead in any form; or

IE.COV.EPIC.001 (05/13)

Includes copyrighted material of Insurance Services Offices, Inc. with its permission.

Page 4 of 44

Maalt_000971
Maalt 2nd MPSJ 0226

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 227 of 333

(2) Property damage arising out of the presence of, or exposure to, asbestos or lead in any form.
Coverage C: Products Pollution and Exposure Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance applies
because of:
a.

Bodily injury, property damage or environmental damage arising out of a pollution incident caused by your
product, and included in the products-completed operations hazard; or

b. Bodily injury or property damage arising out of the ingestion, inhalation or absorption of, contact with, or
exposure to, any fumes, dust, particles, vapors, liquids or other substances that are or originate from your
product, and included in the products-completed operations hazard.
But only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in the
coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.
2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Asbestos
(1) Bodily injury arising out of the presence, ingestion, inhalation or absorption of, or exposure to, asbestos in any
form; or
(2) Property damage arising out of the presence of, or exposure to, asbestos in any form.
(3) Environmental damage arising from asbestos or asbestos containing materials in, on, or applied to any
building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil, surface
water or groundwater.

b.

Product Disposal
Bodily injury, property damage or environmental damage arising out of the disposal of your product.

c.

Products as Waste
Environmental damage arising out of your product which is waste.

d.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

Coverage D: Time-Element Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a time-element pollution incident on, at, under or
migrating from any location which is owned or occupied by you and which is not specifically scheduled as an insured
site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory;

b.

The bodily injury or property damage takes place during the policy period;

c.

The insured discovers the pollution incident within ten (10) days of commencement of the pollution incident; and

d.

The pollution incident is reported to us in writing within thirty (30) days of commencement of the pollution
incident.

Exclusions
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In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury or property damage that results from or are associated with a responsible executives intentional
disregard of, or deliberate, knowing, willful or dishonest non-compliance with any environmental law, including
but not limited to the failure to comply with any regulation applicable to air emissions or effluent discharges, or
any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice letter, or
instruction by or on behalf of any governmental agency or representative or other federal, state, local or other
applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Transportation
Bodily injury or property damage arising during transportation.

Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage Liability
1.

Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from any
non-owned site but only if:

2.

a.

The bodily injury or property damage is caused by an occurrence that takes place in the coverage territory; and

b.

The bodily injury or property damage takes place during the policy period.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such non-compliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

c.

Prior Pollutants or Pollution Incident
Bodily injury or property damage arising out of pollutants or a pollution incident known to a responsible
executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury or property damage is specifically
referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury or property damage
during the policy period of a policy previously issued by us.
d.

Transportation
Bodily injury or property damage arising during transportation.

Coverage F: Pollution Liability during Transportation
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages to which this insurance
applies because of:
(1) Bodily injury, property damage or environmental damage arising out of a pollution incident during
transportation; or
(2) Bodily injury, property damage or environmental damage arising out of misdelivery during transportation;
But only if:
(a) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(b) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident during transportation or
misdelivery during transportation but only if:
(1) The pollution incident or misdelivery first commenced during the policy period;
(2) The pollution incident or misdelivery takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident or misdelivery; and
(4) The pollution incident or misdelivery and related emergency response expenses are reported to us in writing
within fourteen (14) days of commencement of the pollution incident or misdelivery.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Damage to Conveyance
Property damage to any conveyance utilized during transportation. This exclusion does not apply to claims made
by third-party carriers for such property damage arising from the insured’s negligence.

c.

Insured Site Transportation
Environmental damage or emergency response expense arising out of a pollution incident during transportation
within the boundaries of an insured site.

d.

Noncompliance
Bodily injury, property damage or environmental damage that results from or is associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
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notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement..
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
e.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known
to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion
Amendment Endorsement attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

Coverage G: Contractors Pollution Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury,
property damage or environmental damage to which this insurance applies arising out of a pollution incident
caused by your work but only if:
(1) The bodily injury, property damage or environmental damage is caused by an occurrence that takes place in
the coverage territory; and
(2) The bodily injury, property damage or environmental damage takes place during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident caused by your work but
only if:
(1) The pollution incident first commenced during the policy period;
(2) The pollution incident takes place in the coverage territory;
(3) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(4) The pollution incident and related emergency response expenses are reported to us within fourteen (14) days
of commencement of the pollution incident.

2.

Exclusions
In addition to exclusions found in COVERAGE PART I – Common Exclusions, this insurance does not apply to:
a.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessments.

b.

Disposal Site
Bodily injury, property damage or environmental damage arising out of a pollution incident on, at, under or
migrating from any transfer, storage, disposal, landfill, treatment or consolidation location beyond the boundary
of a job site where your work is performed.

c.

Noncompliance
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Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any
environmental law, including but not limited to the failure to comply with any regulation applicable to air
emissions or effluent discharges, or any other statute, regulation, ordinance, order, administrative complaint,
notice of violation, notice letter, or instruction by or on behalf of any governmental agency or representative or
other federal, state, local or other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.
d.

Prior Pollutants or Pollution Incidents
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident
resulting from your work, known to a responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental
damage is specifically referenced, or identified on a Prior Pollutants or Pollution Incident Amendment
Endorsement attached to this policy;
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.

e.

Transportation
Bodily injury, property damage or environmental damage arising during transportation.

COVERAGE PART I – Common Insuring Agreement
The following insuring agreements apply to Coverages A through G inclusive:
1.

2.

3.

We will have the right and duty to defend the insured against any suit seeking damages for bodily injury, property
damage or environmental damage to which any of Coverages A through G applies. However, we will have no duty to
defend the insured against any suit seeking damages to which any of those coverages do not apply. We may, at our
discretion, investigate any occurrence and settle any claim or suit that may result. But:
a.

The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;

b.

Our right and duty to defend ends when we have used up the applicable limits of insurance in the payment of
judgments, settlements, clean-up costs or emergency response expense under the applicable coverage found in
Coverage Part I; and

c.

No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART I – Supplementary Payments.

Bodily injury, property damage or environmental damage will be deemed to have been known to have occurred at the
earliest time when any responsible executive:
a.

Reports all, or any part, of the bodily injury, property damage or environmental damage to us or any other
insurer;

b.

Receives a written or verbal demand or claim for damages because of the bodily injury, property damage or
environmental damage; or

c.

Becomes aware by any other means that bodily injury, property damage or environmental damage has occurred
or has begun to occur.

The following applies to progressive or indivisible bodily injury, property damage or environmental damage, including
any continuation, change or resumption of such bodily injury, property damage or environmental damage, which
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takes place over a period of days, weeks, months or longer caused by continuous or repeated exposure to the same,
related or continuous: (i) pollution incident; or (ii) general harmful conditions or substances:
a.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place only on the
date of first exposure to such pollution incident or general harmful conditions or substances; or

b.

Such bodily injury, property damage or environmental damage shall be deemed to have taken place during the
policy period of the first policy issued by us to you providing coverage substantially the same as that provided by
COVERAGE PART I of this policy for bodily injury, property damage or environmental damage that takes place
during the policy period but only if:
(1) The date of first exposure cannot be determined or is before the effective date of the first policy issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period; and
(2) Such bodily injury, property damage or environmental damage continues, in fact, to take place during this
policy period.

4.

5.

If the same, related or continuous pollution incident or general harmful conditions or substances results in bodily
injury, property damage or environmental damage that takes place during the policy periods of different policies
issued by us to you providing coverage substantially the same as that provided by COVERAGE PART I of this policy for
bodily injury, property damage or environmental damage that takes place during the policy period:
a.

All such bodily injury, property damage and environmental damage shall be deemed to have taken place only
during the first policy period of such policies in which any of the bodily injury, property damage or environmental
damage took place; and

b.

All damages arising from all such bodily injury, property damage or environmental damage shall be deemed to
have arisen from one occurrence and shall be subject to the Each Occurrence Limit applicable to the policy for such
first policy period.

Damages because of bodily injury include damages claimed by any person or organization for care, loss of services or
death resulting at any time from the bodily injury.

COVERAGE PART I – Supplementary Payments
1.

We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under
COVERAGE PART I:
a.

All expenses we incur.

b.

Up to $1,000 for cost of bail bonds required because of accidents or traffic law violations arising out of the use of
any vehicle to which bodily injury in COVERAGE PART I applies. We do not have to furnish these bonds.

c.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We
do not have to furnish these bonds.

d.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

e.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

f.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

g.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

These payments will not reduce the limits of insurance.
2.

If we defend an insured against a suit and an indemnitee of the insured is also named as a party to the suit, we will
defend that indemnitee if all of the following conditions are met:
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a.

The suit against the indemnitee seeks damages for which the insured has assumed the liability of the indemnitee
in a contract or agreement that is an insured contract;

b.

This insurance applies to such liability assumed by the insured;

c.

The obligation to defend, or the cost of the defense of, that indemnitee, has also been assumed by the insured in
the same insured contract;

d.

The allegations in the suit and the information we know about the occurrence are such that no conflict appears to
exist between the interests of the insured and the interests of the indemnitee;

e.

The indemnitee and the insured ask us to conduct and control the defense of the indemnitee against such suit and
agree that we can assign the same counsel to defend the insured and the indemnitee; and

f.

The indemnitee:
(1) Agrees in writing to:
(a) Cooperate with us in the investigation, settlement or defense of the suit;
(b) Immediately send us copies of any demands, notices, summonses or legal papers received in connection
with the suit;
(c) Notify any other insurer whose coverage is available to the indemnitee; and
(d) Cooperate with us with respect to coordinating other applicable insurance available to the indemnitee;
and
(2) Provides us with written authorization to:
(a) Obtain records and other information related to the suit; and
(b) Conduct and control the defense of the indemnitee in such suit.

So long as the above conditions are met, attorneys' fees incurred by us in the defense of that indemnitee, necessary
litigation expenses incurred by us and necessary litigation expenses incurred by the indemnitee at our request will be
paid as COVERAGE PART I – Supplementary Payments. Notwithstanding the provisions of COVERAGE PART I –
Common Exclusions, Exclusion a. Contractual Liability, Paragraph (2), such payments will not be deemed to be
damages for bodily injury, property damage and environmental damage and will not reduce the limits of insurance.
Our obligation to defend an insured’s indemnitee and to pay for attorneys' fees and necessary litigation expenses as
COVERAGE PART I – Supplementary Payments ends when we have used up the applicable limit of insurance in the
payment of judgments or settlements; or the conditions set forth above, or the terms of the agreement described in
Paragraph f. above, are no longer met.
COVERAGE PART I – Common Exclusions:
The insurance provided in COVERAGE PART I does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.
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Damage to Impaired Property or Property Not Physically Injured
Property damage or environmental damage to impaired property or property that has not been physically injured,
arising out of:
(1) A defect, deficiency, inadequacy or dangerous condition in your product or your work; or
(2) A delay or failure by you or anyone acting on your behalf to perform a contract or agreement in accordance with
its terms.
This exclusion does not apply to the loss of use of other property arising out of sudden and accidental physical injury to
your product or your work after it has been put to its intended use.

c.

Damage to Property
Property damage or environmental damage to:
(1) Property you own or occupy including any costs or expenses incurred by you, or any other person, organization or
entity, for repair, replacement, enhancement, restoration or maintenance of such property for any reason,
including prevention of injury to a person or damage to another’s property;
(2) Premises you sell, give away or abandon, if the property damage or environmental damage arises out of any part
of those premises;
(3) Property loaned to you;
(4) Personal property in the care, custody or control of the insured; or
(5) That particular part of real property on which you or any contractors or subcontractors working directly or
indirectly on your behalf are performing operations, if the property damage or environmental damage arises out
of those operations; or
(6) That particular part of any property that must be restored, repaired or replaced because your work was incorrectly
performed on it.
Paragraphs (1), (3) and (4) of this exclusion do not apply to property damage (other than damage by fire, lightning or
explosion) to premises, including the contents of such premises, rented to you for a period of 30 or fewer consecutive
days. A separate limit of insurance applies to Damage To Premises Rented To You as described in SECTION III - LIMITS
OF INSURANCE AND DEDUCTIBLE.
Paragraph (2) of this exclusion does not apply if the premises are your work and were never occupied, rented or held
for rental by you.
Paragraphs (3), (4), (5) and (6) of this exclusion do not apply to liability assumed under a sidetrack agreement.
Paragraph (6) of this exclusion does not apply to property damage or environmental damage included in the productscompleted operations hazard.

d.

Damage to Your Product
Property damage to your product arising out of it or any part of it.

e.

Damage to Your Work
Property damage or environmental damage to your work arising out of it or any part of it. and included in the
products completed operations hazard.
This exclusion does not apply if the damaged work or the work out of which the damage arises was performed on your
behalf by a subcontractor or for liability assumed under a sidetrack agreement.

f.

Employer's Liability
Bodily injury to:
(1) An employee of the insured, arising out of and in the course of employment by the insured or performing duties
related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
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This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
This exclusion does not apply to liability assumed by the insured under an insured contract.
g.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.
This exclusion does not apply to bodily injury or property damage resulting from the use of reasonable force to protect
persons or property.

h.

Known Injury or Damage
Bodily injury, property damage or environmental damage that occurred in whole or in part prior to the policy period
and was known prior to the policy period by a responsible executive. Any continuation, change or resumption of such
bodily injury, property damage or environmental damage will be deemed to have been known by a responsible
executive prior to the policy period.
This exclusion does not apply to any continuation, change or resumption of environmental damage caused by your
work performed after the effective date of the policy period.

i.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the
environmental damage or property damage occurs.
However, this exclusion does not apply:
(1) To clean-up costs required by environmental laws governing the liability or responsibilities of an insured to
respond to a pollution incident; or
(2) If such damage is a result of an unexpected or unintended pollution incident arising from your work.

j.

Nuclear Material
Bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

k.

Recall of Products, Work or Impaired property
Damages claimed for any loss, cost or expense incurred by you or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or disposal of, your product, your work or impaired property if
such product, work, or property is withdrawn or recalled from the market or from use by any person or organization
because of a known or suspected defect, deficiency, inadequacy or dangerous condition in it.

l.

War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.

m. Workers Compensation and Similar Laws
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Any obligation of the insured under workers’ compensation, disability benefits or unemployment compensation law or
any similar law.
COVERAGE PART I – Coverage A., Paragraph 2., Exclusions a., f. and g. and COVERAGE PART I – Common Exclusions,
Exclusion b., through f. inclusive and k. through m. inclusive do not apply to damage by fire, lightning or explosion to
premises while rented to or temporarily occupied by you with permission of the owner. A separate limit of insurance
applies to this coverage as described in SECTION III - LIMITS OF INSURANCE AND DEDUCTIBLE, Paragraph 5..
COVERAGE PART II: MISCELLANEOUS COVERAGES
Coverage A: Personal and Advertising Injury Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of personal and
advertising injury to which this insurance applies. We will have the right and duty to defend the insured against
any suit seeking those damages. However, we will have no duty to defend the insured against any suit seeking
damages for personal and advertising injury to which this insurance does not apply. We may, at our discretion,
investigate any offense and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III - LIMITS OF INSURANCE AND
DEDUCTIBLE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage A; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

2.

b.

This insurance applies to personal and advertising injury caused by an offense arising out of your business but only
if the offense was committed in the coverage territory during the policy period.

c.

If the same, related or continuous offense is committed during the policy periods of different policies issued by us
to you providing coverage substantially the same as that provided by COVERAGE PART II – Coverage A: Personal
and Advertising Injury Liability for offenses committed during the policy period, all such offenses shall be deemed
to have taken place only during the first policy period of such policies in which any of the offenses were
committed.

Exclusions
This insurance does not apply to:
a.

Breach of Contract
Personal and advertising injury arising out of a breach of contract, except an implied contract to use another’s
advertising idea in your advertisement.

b.

Criminal Acts
Personal and advertising injury arising out of a criminal act committed by or at the direction of the insured.

c.

Contractual Liability
Personal and advertising injury for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.

d.

Distribution Of Material In Violation Of Statutes
Bodily injury or property damage arising directly or indirectly out of any action or omission that violates or is
alleged to violate the Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such
law, the CAN-SPAM Act of 2003, including any amendment of or addition to such law or any statute, ordinance or
regulation, other than the TCPA or CAN-SPAM Act of 2003 that prohibits or limits the sending, transmitting,
communication or distribution of material or information.

e.

Electronic Chatrooms or Bulletin Boards
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Personal and advertising injury arising out of an electronic chatroom or bulletin board the insured hosts, owns, or
over which the insured exercises control.
f.

Infringement of Copyright, Patent, Trademark or Trade Secret
Personal and advertising injury arising out of the infringement of copyright, patent, trademark, trade secret or
other intellectual property rights. Under this exclusion, such other intellectual property rights do not include the
use of another’s advertising idea in your advertisement.
However, this exclusion does not apply to infringement, in your advertisement, of copyright, trade dress or slogan.

g.

Insureds in Media and Internet Type Businesses
Personal and advertising injury committed by an insured whose business is advertising, broadcasting, publishing
or telecasting, designing or determining content of websites for others or an Internet search, access, content or
service provider.
However, this exclusion does not apply to Paragraphs 32 a., b. and c. of personal and advertising injury under
SECTION V – DEFINITIONS.
For the purpose of this exclusion, the placing of frames, borders, or links, or advertising, for you or others
anywhere on the Internet, is not by itself, considered the business of advertising, broadcasting, publishing or
telecasting.

h.

Knowing Violation of Rights of Another
Personal and advertising injury caused by or at the direction of the insured with the knowledge that the act would
violate the rights of another and would inflict personal and advertising injury.

i.

Material Published Prior to Policy Period
Personal and advertising injury arising out of oral or written publication, in any manner, of material whose first
publication took place before the beginning of the policy period.

j.

Material Published with Knowledge of Falsity
Personal and advertising injury arising out of oral or written publication, in any manner, of material, if done by or
at the direction of the insured with knowledge of its falsity.

k.

Pollution
(1) Personal and advertising injury arising out of a pollution incident.
(2) Any loss, cost or expense arising out of any:
(a) Request, demand, order or statutory or regulatory requirement that any insured or others incur clean-up
costs; or
(b) Claim or suit by or on behalf of a governmental authority for damages because of clean-up costs.

l.

Quality of Performance of Goods – Failure to Conform to Statements
Personal and advertising injury arising out of the failure of goods, products or services to conform with any
statement of quality or performance made in your advertisement.

m. Unauthorized Use of Another’s Name or Product
Personal and advertising injury arising out of the unauthorized use of another’s name or product in your e-mail
address, domain name or metatag, or any other similar tactics to mislead another’s potential customers.
n.

War
Bodily injury or property damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected
attack, by any government, sovereign or other authority using military personnel or other agents; or
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(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
o. Wrong Description of Prices
Personal and advertising injury arising out of the wrong description of the price of goods, products or services
stated in your advertisement.
Coverage B: Employee Benefits Administration Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a negligent act,
error or omission of the insured, or of any other person for whose acts the insured is legally liable, in the
administration of your employee benefits program to which this insurance applies. We will have the right and
duty to defend the insured against any suit seeking those damages. However, we will have no duty to defend the
insured against any suit seeking damages to which this insurance does not apply. We may, at our discretion,
investigate any report of an act, error or omission and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE;
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of
judgments or settlements under this Coverage B; and
(3) No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for
under COVERAGE PART II - Supplementary Payments.

b.
2.

This insurance applies to damages only if the negligent act, error or omission takes place in the coverage territory.

Exclusions
This insurance does not apply to:
a.

Available Benefits
Any claim for benefits to the extent that such benefits are available, with reasonable effort and cooperation of the
insured, from the applicable funds accrued or other collectible insurance.

b.

Employment-Related Practices
Damages arising out of wrongful termination of employment, discrimination, or other employment-related
practices.

c.

ERISA
Damages for which any insured is liable because of liability imposed on a fiduciary by the Employee Retirement
Income Security Act of 1974, as now or hereafter amended, or by any similar federal, state or local laws.

d.

Dishonest, Fraudulent, Criminal Or Malicious Act
Damages arising out of any intentional, dishonest, fraudulent, criminal or malicious act, error or omission,
committed by any insured, including the willful or reckless violation of any statute.

e.

Failure To Perform A Contract
Damages arising out of failure of performance of contract by any insurer.

f.

Insufficiency Of Funds
Damages arising out of an insufficiency of funds to meet any obligations under any plan included in the employee
benefit program.

g.

Inadequacy Of Performance Of Investment/Advice Given With Respect To Participation
Any claim based upon failure of any investment to perform, errors in providing information on past performance
of investment vehicles or advice given to any person with respect to that person's decision to participate or not to
participate in any plan included in the employee benefit program.
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Prior Act, Error or Omission
Any claim arising from any act, error or omission known, prior to the effective date of the policy period, to a
responsible executive if such responsible executive knew or could have reasonably foreseen that such an act,
error or omission could give rise to a claim under this policy.

i.

Taxes, Fines Or Penalties
Taxes, fines or penalties, including those imposed under the Internal Revenue Code or any similar state or local
law.

j.

Workers' Compensation And Similar Laws
Any claim arising out of your failure to comply with the mandatory provisions of any workers' compensation,
unemployment compensation insurance, social security or disability benefits law or any similar law.

Coverage C: Medical Payments
1.

Insuring Agreement
a.

We will pay medical expenses as described below for bodily injury caused by an accident:
(1) On premises you own or rent;
(2) On ways next to premises you own or rent; or
(3) Because of your operations;
provided that:
(1) The accident takes place in the coverage territory and during the policy period;
(2) The expenses are incurred and reported to us within one year of the date of the accident; and
(3) The injured person submits to examination, at our expense, by physicians of our choice as often as we
reasonably require.

b.

We will make these payments regardless of fault. These payments will not exceed the applicable limit of insurance.
We will pay reasonable expenses for:
(1) First aid at the time of an accident;
(2) Necessary medical, surgical, x-ray and dental services, including prosthetic devices; and
(3) Necessary ambulance, hospital, professional nursing and funeral service.

2.

Exclusions
We will not pay expenses for bodily injury:
a.

Any Insured
To any insured, except volunteer workers.

b.

Athletics Activities
To a person injured while practicing, instructing or participating in any physical exercises or games, sports, or
athletics contests.

c.

COVERAGE PART I Exclusions
Excluded under Coverage A of COVERAGE PART I and COVERAGE PART I - Common Exclusions

d.

Hired Person
To a person hired to do work for or on behalf of any insured or a tenant of any insured.

e.

Injury on Normally Occupied Premises
To a person injured on that part of premises you own or rent that the person normally occupies.
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Products-completed operations hazard
Included within the products-completed operations hazard.

g.

Workers Compensation and Similar Laws
To a person, whether or not an employee of any insured, if benefits for the bodily injury are payable or must be
provided under workers compensation or disability benefits law or a similar law.

COVERAGE PART II – Supplementary Payments:
We will pay, with respect to any claim we investigate or settle, or any suit against an insured we defend under COVERAGE
PART II – Coverage A and B:
1.

All expenses we incur.

2.

The cost of bonds to release attachments, but only for bond amounts within the applicable limit of insurance. We do
not have to furnish these bonds.

3.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the claim
or suit, including actual loss of earnings up to $500 a day because of time off from work.

4.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys’ fees or
attorneys’ expenses taxed against the insured.

5.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay the
applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the offer.

6.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.
These payments will not reduce the limits of insurance.

COVERAGE PART III: SITE POLLUTION INCIDENT LEGAL LIABILITY
Coverage A – Bodily Injury and Property Damage Liability
1.

Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies arising out of a pollution incident on, at, under or migrating from
an insured site. We will have the right and the duty to defend the insured against any suit seeking damages for
bodily injury or property damage to which this coverage part applies. However, we will have no duty to defend
the insured against any suit seeking damages to which this coverage part does not apply. We may, at our
discretion, investigate any pollution incident and settle any claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in Section III – LIMITS OF INSURANCE AND
DEDUCTIBLE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART III in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

b.

This insurance applies to bodily injury and property damage only if:
(1) The bodily injury or property damage is caused by a pollution incident that commenced on or after the
retroactive date applicable to the insured site and before the end of the policy period; and
(2) A claim for damages because of the bodily injury or property damage is first made against any insured and
reported to us in writing during the policy period or any extended reporting period we provide under
SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us

IE.COV.EPIC.001 (05/13)

Includes copyrighted material of Insurance Services Offices, Inc. with its permission.

Page 18 of 44

Maalt_000985
Maalt 2nd MPSJ 0240

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 241 of 333

during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
Coverage B – First and Third Party On-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for clean-up costs on, at or under an insured site or non-owned site that the insured becomes legally
obligated to pay because of environmental damage to which this insurance applies but only if:
(1) The environmental damage is caused by a pollution incident on, at or under:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and before the end of the policy period; or
(b) A non-owned site in the coverage territory provided that the pollution incident commenced before the
end of the policy period; and
(2) The insured:
(a) First discovers the pollution incident during the policy period. Discovery of a pollution incident happens
when a responsible executive (i) first becomes aware of the pollution incident, (ii) reports the pollution
incident to us in writing during the policy period, and (iii) promptly reports the pollution incident to the
appropriate governmental authority as required by environmental law; or
(b) Becomes legally liable to pay clean-up costs as a result of a claim, the claim for which is first made against
any insured and reported to us in writing during the policy period or any extended reporting period we
provide under SECTION IV – CONDITIONS, Condition 11. Extended Reporting Period. A claim received by
the insured during the policy period and reported to us within 30 days after the end of the policy period
will be considered to have been reported during the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident on, at or under an
insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.

c.

We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) the amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.
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If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART III for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

Asbestos and Lead
Environmental damage arising from asbestos, asbestos containing materials or lead-based paint in, on, or applied
to any building or other structure. This exclusion does not apply to clean-up costs for the remediation of soil,
surface water or groundwater.

b.

Off-Site Clean-Up Costs and Emergency Response Expense
Clean-up costs and emergency response expense other than those on, at or under a non-owned site or an insured
site.

Coverage C – Off-Site Clean-Up Costs
1.

Insuring Agreement
a.

We will pay for off-site clean-up costs beyond the boundary of an insured site or a non-owned site that the
insured becomes legally obligated to pay because of environmental damage to which this insurance applies but
only if:
(1) The environmental damage is caused by a pollution incident migrating from:
(a) An insured site provided the pollution incident commenced on or after the Retroactive Date applicable to
the insured site and the pollution incident commenced before the end of the policy period; or
(b) A non-owned site in the coverage territory provided the pollution incident commenced prior to the end
of the policy period; and
(2) As respects clean-up costs, a claim for clean-up costs is first made against any insured and reported to us in
writing during the policy period or any extended reporting period we provide under SECTION IV –
CONDITIONS, Condition 11. Extended Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

b.

We will pay emergency response expense incurred by or on behalf of any insured in response to an imminent and
substantial threat to human health or the environment arising out of a pollution incident beyond the boundary of
an insured site but only if:
(1) The pollution incident first commenced during the policy period;
(2) The emergency response expenses are incurred within seven (7) days of commencement of the pollution
incident; and
(3) The pollution incident and related emergency response expenses are reported to us in writing within
fourteen (14) days of commencement of the pollution incident.
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We have the right and the duty to investigate, settle, contest or appeal any obligation asserted against an insured
to pay clean-up costs. But:
(1) The amount we will pay for such clean-up costs and emergency response expense is limited as described in
SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE; and
(2) Our right and duty to investigate, settle, contest or appeal ends when we have used up the applicable limit of
insurance in the payment of judgments, settlements, clean-up costs, emergency response expense and legal
and claims expense payments.

d.

If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous pollution incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART II for claims first made against the insured and
reported to us during the policy period, then all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART III stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the time such subsequent claims are
first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured and reported to us.

2.

Exclusions
In addition to exclusions found in COVERAGE PART III – Common Exclusions, the following exclusions apply:
a.

On-Site Clean-Up Costs
Clean-up costs on at or under a non-owned site or an insured site.

COVERAGE PART III - Common Exclusions
The insurance provided in COVERAGE PART III does not apply to:
a.

Contractual Liability
Bodily injury, property damage or environmental damage for which the insured is obligated to pay damages by reason
of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an insured contract, provided the bodily injury, property damage or
environmental damage occurs subsequent to the execution of the contract or agreement. Solely for the purposes
of liability assumed in an insured contract, reasonable attorneys’ fees and necessary litigation expenses incurred
by or for a party other than an insured are deemed to be damages because of bodily injury, property damage or
environmental damage, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed in the same insured
contract; and
(b) Such attorneys’ fees and litigation expenses are for defense of that party against a civil or alternative dispute
resolution proceeding in which damages to which this insurance applies are alleged.

b.

Criminal Fines, Penalties and Assessments
Any criminal fines, criminal penalties or criminal assessment.

c.

Employer's Liability
Bodily injury to:
(1) An employee of the insured arising out of and in the course of:
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(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any obligation
to share damages with or repay someone else who must pay damages because of the injury.
d.

Expected or Intended Injury or Damage
Bodily injury, property damage or environmental damage expected or intended from the standpoint of the insured.

e.

Material Change in Use
Clean-up costs resulting from a material change in use or operation at any insured site from the use or operations at
such insured site at the effective date of the policy period

f.

Naturally Present Pollutants
Property damage or environmental damage arising out of pollutants at levels naturally present where the property
damage or environmental damage occurs.
However, this exclusion does not apply to clean-up costs required by environmental laws governing the liability or
responsibility of an insured to respond to a pollution incident.

g.

Noncompliance
Bodily injury, property damage or environmental damage that results from or are associated with a responsible
executives intentional disregard of, or deliberate, knowing, willful or dishonest noncompliance with any environmental
law, including but not limited to the failure to comply with any regulation applicable to air emissions or effluent
discharges, or any other statute, regulation, ordinance, order, administrative complaint, notice of violation, notice
letter, or instruction by or on behalf of any governmental agency or representative or other federal, state, local or
other applicable legal requirement.
However this exclusion shall not apply to noncompliance based upon:
(1) Good faith reliance upon written advice of qualified counsel received in advance of such noncompliance; or
(2) Reasonable efforts to mitigate a pollution incident that necessitates immediate action provided that such
pollution incident is reported to us in writing within fourteen (14) days of its commencement.

g.

Nuclear Material
Any bodily injury, property damage or environmental damage based upon or arising out of the radioactive, toxic or
explosive properties of nuclear material and with respect to which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association, Mutual
Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their successors, or would
be an insured under any such policy but for its termination upon exhaustion of limits.

h.

Previously Reported Claim
Any claim or suit first made and reported to us during the policy period arising from the same, related or continuous
pollution incident for which a claim or suit was reported under any policy of which this policy is a renewal or
replacement or succeeds in time, whether or not such prior policy affords coverage for such claim or suit.

i.

Prior Pollutants or Pollution Incident
Bodily injury, property damage or environmental damage arising out of pollutants or a pollution incident known to a
responsible executive prior to the effective date of the policy period.
This exclusion does not apply if:
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(1) The pollutants or pollution incident giving rise to the bodily injury, property damage or environmental damage is
specifically referenced, or identified on a Prior Pollutants or Pollution Incident Exclusion Amendment Endorsement
attached to this policy; or
(2) We have been notified in writing of such pollution incident giving rise to bodily injury, property damage or
environmental damage during the policy period of a policy previously issued by us.
j.

Transportation
Bodily injury, property damage, environmental damage or emergency response expense arising out of a pollution
incident during transportation.
However this exclusion does not apply as respects environmental damage or emergency response expense arising out
of a pollution incident during transportation within the boundaries of an insured site.

k.

Underground Storage Tanks
Bodily injury, property damage or environmental damage based upon or arising out of any underground storage tank
which is: (i) known to a responsible executive as of the effective date of the policy period; (ii) Known to a responsible
executive as of the date an insured site is added by Endorsement during the policy period; or (iii) installed during the
policy period.
This exclusion does not apply to any underground storage tank which has been:
(1) Closed or abandoned in place in accordance with all applicable environmental laws prior to the effective date of
the policy period;
(2) Removed prior to the effective date of the policy period; or
(3) Scheduled to this policy by Endorsement.

l.

Upgrades, improvements or installations
Any costs, charges or expenses for upgrade, improvement of, or installation of any control to, any property or
processes on, at, within or under an insured site even if such upgrade, improvement or installation is required by
environmental laws.

m. War
Bodily injury, property damage or environmental damage, however caused, arising, directly or indirectly, out of:
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defending against an actual or expected attack,
by any government, sovereign or other authority using military personnel or other agents; or
(3) Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or
defending against any of these.
n.

Workers' Compensation and Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation law
or any similar law.

o. Your Product
Bodily injury, property damage or environmental damage based upon or arising out of your product and occurring
away from a location you own or occupy or a non-owned site.
However, this exclusion does not apply to bodily injury, property damage or environmental damage arising out of
your product migrating from an insured site.
COVERAGE PART IV – PROFESSIONAL LIABILITY
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1. Insuring Agreement
a.

We will pay those sums that the insured becomes legally obligated to pay as damages because of a professional
incident to which this insurance applies. We will have the right and duty to defend the insured against any suit
seeking those damages. However, we will have no duty to defend the insured against any suit seeking damages to
which this insurance does not apply. We may at our discretion investigate any professional incident and settle any
claim or suit that may result. But:
(1) The amount we will pay for damages is limited as described in SECTION III – LIMITS OF INSURANCE; and
(2) Our right and duty to defend ends when we have used up the applicable limit of insurance under COVERAGE
PART IV in the payment of judgments, settlements and legal and claims expense payments.

b.

This insurance applies only if:
(1) The professional incident takes place in the coverage territory;
(2) The professional incident did not occur before the Retroactive Date shown in the Declarations or after the
end of the policy period;
(3) A claim for damages is first made against any insured and reported to us in writing during the policy period or
any extended reporting period we provide under SECTION IV – CONDITIONS, Condition 11. Extended
Reporting Period.
A claim received by the insured during the policy period and reported to us within 30 days after the end of the
policy period will be considered to have been reported within the policy period.

c. If a claim is first made against an insured and reported to us during the policy period, additional claims arising
from the same, related or continuous professional incident that are made against an insured and reported to us
during the policy period or during the policy period of a subsequent policy issued by us to you providing coverage
substantially the same as that provided by COVERAGE PART IV for claims first made against the insured and
reported to us during the policy period, than all such claims shall be:
(1) Deemed to be one claim;
(2) Deemed to have been first made and reported during this policy period on the date the first of such claims
was first made and reported; and
(3) Subject to the Each Incident Limit applicable to COVERAGE PART IV stated in the Declarations.
Coverage under this policy for such claims shall not apply, however, unless at the times such subsequent claims
are first made and reported, you have maintained with us coverage substantially the same as this coverage on a
continuous, uninterrupted basis since the first such claim was made against an insured.
2.

Exclusions
This insurance does not apply to damages, claims or suits:
a.

Aircraft, Auto or Watercraft
Based upon or arising out of the ownership, maintenance, use or entrustment to others of any aircraft, auto or
watercraft owned or operated by or rented or loaned to any insured. Use includes operation and transportation.
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the
supervision, hiring, employment, training or monitoring of others by that insured.

b.

Bankruptcy
Based upon or arising out of the bankruptcy or insolvency of an insured or of any other person, firm or
organization.

c.

Contractual Liability
Based upon or arising out of damages for which the insured has assumed liability in a contract or agreement. This
exclusion does not apply to liability for damages that the insured would have in the absence of the contract or
agreement.
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Construction and Demolition
Based upon or arising out of construction or demolition done by you or on your behalf.

e.

Damage to Your Work
Based upon or arising out of damage to your work or any part of your work.

f.

Dishonest or Fraudulent Act
Arising out of a dishonest, fraudulent, criminal or malicious act, error or omission, provided that the act, error or
omission is committed by or at the direction of a responsible executive.

g.

Discrimination
Based upon or arising out of discrimination by an insured on the basis of race, creed, national origin, disability, age,
marital status, sex, or sexual orientation.

h.

Disputed Fees
Arising from disputes over the insured’s fees or charges or claims for the return of fees or charges.

i.

Employer's Liability
Arising from bodily injury to:
(1) An employee of the insured arising out of and in the course of:
(a) Employment by the insured; or
(b) Performing duties related to the conduct of the insured's business; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of Paragraph (1) above.
This exclusion applies whether the insured may be liable as an employer or in any other capacity and to any
obligation to share damages with or repay someone else who must pay damages because of the injury.

j.

Failure to Maintain
Arising out of the insured’s requiring, obtaining, maintaining, advising or failing to require, obtain, maintain or
advise of any bond, suretyship or any form of insurance.

k.

Failure To Comply
Which results from or is directly or indirectly attributable to failure to comply with any applicable statute,
regulation, ordinance, municipal code, administrative complaint, notice of violation, notice letter, administrative
order, or instruction of any governmental agency or body, provided that failure to comply is a willful or deliberate
act or omission of a responsible executive.

l.

Fiduciary Liability
Based upon or arising out of:
(1) Any insured’s involvement as a partner, officer, director, stockholder, employer or employee of an entity that
is not a named insured; or
(2) Any insured’s involvement as a fiduciary under the Employee Retirement Income Security Act of 1974 and its
amendments, or any regulation or order issued pursuant thereto, or any other employee benefit plan.

m. Fines, Penalties and Assessments
Based upon or arising out of any fines, penalties or assessments or punitive, exemplary or multiplied damages
imposed directly against any insured.
n.

Insured versus Insured
Brought by or on behalf of one insured against any other insured.

o. Internal Expense
For costs, charges or expenses incurred by the insured for materials supplied or services performed by the insured.
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Nuclear Material
Based upon or arising out of the radioactive, toxic or explosive properties of nuclear material and with respect to
which the insured is:
(1) Required to maintain financial protection pursuant to the Atomic Energy Act of 1954;
(2) Entitled to indemnity from the United States of America or any agency thereof; or
(3) An insured under a nuclear energy liability policy issued by Nuclear Energy Liability Insurance Association,
Mutual Atomic Energy Liability Underwriters, Nuclear Insurance Association of Canada or any of their
successors, or would be an insured under any such policy but for its termination upon exhaustion of limits.

q.

Owned Facilities
Arising from or in connection with any location which is or was at any time owned, operated, rented, or occupied
by you or by any entity that:
(1) Wholly or partly owns, operates, manages, or otherwise controls you; or
(2) Is wholly or partly owned, operated, managed, or otherwise controlled by you.

r.

Personal and Advertising Injury
Arising out of personal and advertising injury.

s.

Previously Reported Claim
Arising from the same, related or continuous professional incident that was the subject of a claim reported under
any policy of which this policy is a renewal or replacement or which it may succeed in time, whether or not such
prior policy affords coverage for such claim.

t.

Prior Professional Incident
Arising from any professional incident known to a responsible executive prior to the effective date of the policy
period, if such responsible executive knew or could have reasonably foreseen that such professional incident
could give rise to damages, claims or suits under this policy.
This exclusion does not apply if we have been notified, in writing, of such professional incident giving rise to such
damages, claims, or suits during the policy period of a policy previously issued by us.

u.

Your Product
Based upon or arising out of your product.

v.

Warranties
Based upon or arising out of express warranties or guarantees. This exclusion shall not apply if liability would have
resulted in the absence of such express warranties or guarantees.

w. Workers' Compensation And Similar Laws
Any obligation of the insured under a workers' compensation, disability benefits or unemployment compensation
law or any similar law.
SECTION II – WHO IS AN INSURED
1.

If you are designated in the Declarations as:
a.

An individual, you and your spouse are insureds, but only with respect to the conduct of a business of which you
are the sole owner.

b.

A partnership or joint venture, you are an insured. Your members, your partners, and their spouses are also
insureds, but only with respect to the conduct of your business.

c.

A limited liability company, you are an insured. Your members are also insureds, but only with respect to the
conduct of your business. Your managers are insureds, but only with respect to their duties as your managers.
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d.

An organization other than a partnership, joint venture or limited liability company, you are an insured. Your
executive officers and directors are insureds, but only with respect to their duties as your officers or directors.
Your stockholders are also insureds, but only with respect to their liability as stockholders.

e.

A trust, you are an insured. Your trustees are also insureds, but only with respect to their duties as trustees.

2.

Any subsidiary, associated, affiliated, allied or limited liability company or corporation, including subsidiaries thereof, of
which you have more than 50% ownership interest at the effective date of the policy period qualify as a Named
Insured.

3.

Any organization you newly acquire or form, other than a partnership, joint venture or limited liability company, and
over which you maintain ownership or majority interest, will qualify as a Named Insured if there is no other similar
insurance available to that organization. However:

4.

a.

Coverage under this provision is afforded only until the 180th day after you acquire or form the organization or the
end of the policy period, whichever is earlier;

b.

Coverage under this policy does not apply to bodily injury, property damage or environmental damage that
occurred before you acquired or formed the organization;

c.

Coverage under this policy does not apply to personal and advertising injury arising out of an offense committed
before you acquired or formed the organization; and

d.

Coverage under this policy does not apply to damages arising out of any act, error or omission or professional
incident that took place before you acquired or formed the organization.

Each of the following is also an insured:
a.

Your volunteer workers only while performing duties related to the conduct of your business, or your employees,
other than either your executive officers (if you are an organization other than a partnership, joint venture or
limited liability company) or your managers (if you are a limited liability company), but only for acts within the
scope of their employment by you or while performing duties related to the conduct of your business. However,
none of these employees or volunteer workers are insureds for:
(1) Bodily injury or personal and advertising injury:
(a) To you, to your partners or members (if you are a partnership or joint venture) or to your members (if you
are a limited liability company);
(b) For which there is any obligation to share damages with or repay someone else who must pay damages
because of the injury described in Paragraphs (1)(a) above; or
(c) Arising out of the providing or failure to provide professional health care services except incidental health
care services provided by any physician, dentist, nurse, emergency medical technician or paramedic who
is employed by you to provide such services and provided you are not engaged in the business of
providing such services.
(2) Property damage or environmental damage to property owned, occupied or used by, rented to, in the care,
custody or control of, or over which physical control is being exercised for any purpose by you, any of your
employees, volunteer workers, any partner or member (if you are a partnership or joint venture), or any
member (if you are a limited liability company).

b.

Any person (other than your employee), or any organization while acting as your real estate manager.

c.

Any person or organization having proper temporary custody of your property if you die, but only with respect to
liability arising out of the maintenance or use of that property and until your legal representative has been
appointed.

d.

Your legal representative if you die, but only with respect to duties as such. That representative will have all your
rights and duties under this policy.

e.

Any person or organization you agree to include as an insured in a written contract, written agreement or permit,
but only with respect to bodily injury, property damage, environmental damage or personal and advertising
injury arising out of your operations, your work, equipment or premises leased or rented by you, or your products
which are distributed or sold in the regular course of a vendor’s business, however:
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(1) A vendor is not an insured as respects bodily injury, property damage, environmental damage or personal
and advertising injury:
(a) For which the vendor is obligated to pay damages by reason of the assumption of liability in a contract or
agreement except that which the vendor would have in the absence of the contract or agreement;
(b) Arising out of any express warranty unauthorized by you;
(c) Arising out of any physical or chemical change in the product made intentionally by the vendor;
(d) Arising out of repackaging, except when unpacked solely for the purpose of inspection, demonstration,
testing, or the substitution of parts under instructions from you, and then repackaged in the original
container;
(e) Arising out of any failure to make inspections, adjustments, tests or servicing as the vendor has agreed to
make or normally undertakes to make in the usual course of business, in connection with the distribution
or sale of the products;
(f) Arising out of demonstration, installation servicing or repair operations, except such operations
performed at the vendor’s location in connection with the sale of the product; or
(g) Arising out of products which, after distribution or sale by you, have been labeled or relabeled or used as
a container, part or ingredient of any other thing or substance by or for the vendor.
(2) A manager or lessor of premises, a lessor of leased equipment, or a mortgagee, assignee, or receiver is not an
insured as respects bodily injury, property damage, environmental damage or personal and advertising
injury:
(a) Arising out of any occurrence that takes place after the equipment lease expires or you cease to be a
tenant; or
(b) Arising out of structural alterations, new construction or demolition operations performed by or on behalf
of the manager or lessor of premises, or mortgagee, assignee, or receiver.
f.

Any person or organization that has at least a 50% controlling interest in you but only with respect to bodily injury,
property damage, environmental damage or personal and advertising injury arising out of their financial control
of you.

SECTION III – LIMITS OF INSURANCE AND DEDUCTIBLE
1.

2.

The Limits of Insurance shown in the Declarations and the rules below fix the most we will pay regardless of the
number of:
a.

Insureds;

b.

Claims made or suits brought;

c.

Persons or organizations making claims or bringing suits;

d.

Pollution incidents;

e.

Acts, errors or omissions; or

f.

Benefits included in your employee benefit program.

The General Aggregate Limit:
a.

Is the most we will pay for the sum of:
(1) Damages and emergency response expense under COVERAGE PART I, except damages because of bodily
injury, property damage or environmental damage included in the products-completed operations hazard
other than damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability;
(2) Damages under COVERAGE PART II;
(3) Medical expense under COVERAGE PART II;
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(4) Damages, clean-up costs, emergency response expense and legal and claims expense payments under
COVERAGE PART III; and
(5) Damages and legal and claims expense payments under COVERAGE PART IV.
b.

Shall apply separately as respects all damages caused by:
(1) Occurrences covered under COVERAGE PART I, Coverages A, B or D arising out of operations at a location
owned or occupied by you;
(2) Occurrences covered under COVERAGE PART I, Coverage A or G arising out of ongoing operations at a project
where you are performing your work; or
(3) Pollution incidents covered under COVERAGE PART III arising out of operations at an insured site.

3.

The Products-Completed Operations Aggregate Limit is the most we will pay for damages because of bodily injury,
property damage or environmental damage included in the products-completed operations hazard other than
damages covered under COVERAGE PART I – Coverage G: Contractors Pollution Liability.

4.

Subject to Paragraph 2. or 3. above, whichever applies, the Each Occurrence Limit – COVERAGE PART I: Coverage A, B,
C inclusive is the most we will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage A: General Bodily Injury and Property Damage Liability;

b.

Damages under COVERAGE PART I – Coverage B: Hostile Fire and Building Equipment Liability; and

c.

Damages under COVERAGE PART I – Coverage C: Products Pollution and Exposure Liability

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
5.

Subject to Paragraph 4. above, the Damage To Premises Rented To You Limit is the most we will pay under COVERAGE
PART I - Coverage A for damages because of property damage to any one premises, while rented to you, or in the case
of damage by fire, while rented to you or temporarily occupied by you with permission of the owner.

6.

Subject to Paragraph 2. above, the Each Occurrence Limit – COVERAGE PART I: Coverage D, E, F inclusive is the most we
will pay for the sum of:
a.

Damages under COVERAGE PART I – Coverage D: Time-Element Pollution Bodily Injury and Property Damage
Liability;

b.

Damages under COVERAGE PART I – Coverage E: Non-Owned Site Pollution Bodily Injury and Property Damage
Liability; and

c.

Damages under COVERAGE PART I – Coverage F: Pollution Liability during Transportation

because of all bodily injury, property damage and environmental damage arising out of any one occurrence.
7.

Subject to Paragraph 2. above, the Each Occurrence Limit - Contractors Pollution Liability: Coverage G is the most we
will pay for the sum of all damages under COVERAGE PART I – Coverage G: Contractors Pollution Liability because of
bodily injury, property damage or environmental damage arising out of any one occurrence.

8.

Subject to Paragraph 2. above, the Personal and Advertising Injury Limit is the most we will pay for the sum of all
damages because of all personal and advertising injury sustained by any one person or organization.

9.

Subject to Paragraph 2. above, the Employee Benefits Administration Liability Limit is the most we will pay for the sum
of all damages sustained by any one employee, including damages sustained by such employee’s dependents and
beneficiaries. However, the amount paid shall not exceed, and will be subject to, the limits and restrictions that apply
to the payment of benefits in any plan included in the employee benefit program.

10. Subject to Paragraph 2. above, the Medical Expense Limit is the most we will pay under COVERAGE PART II - Coverage
C for all medical expenses because of bodily injury sustained by any one person.
11. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART III: Site Pollution Legal Liability is the most we
will pay for the sum of:
a.

Damages and legal and claims expense payments under COVERAGE PART III – Coverage A: Bodily Injury and
Property Damage;
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b.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage B: First and Third Party On-Site Clean-Up Costs; and

c.

Clean-up costs, emergency response expense and legal and claims expense payments under COVERAGE PART III
– Coverage C: Off-Site Clean-Up Costs

because of all bodily injury, property damage and environmental damage arising out of the same, related or
continuous pollution incident.
12. Subject to Paragraph 2. above, the Each Incident Limit – COVERAGE PART IV: Professional Liability is the most we will
pay under COVERAGE PART IV for damages and legal and claims expense payments arising out of the same, related or
continuous professional incident.
13. The Limits of Insurance apply in excess of the Deductible amounts shown in the Declarations. The deductible amount
applies as follows:
a.

As respects the Each Incident Limit: (i) to the sum of all damages, clean-up costs, emergency response expense
and legal and claims expense payments because of bodily injury, property damage or environmental damage
arising out of the same, related or continuous pollution incident; (ii) to the sum of all damages and legal and
claims expense payments arising out of the same, related or continuous professional incident.

b.

As respects the Each Occurrence Limit, to the sum of all damages because of bodily injury, property damage or
environmental damage as a result of one occurrence regardless of the number of persons or organizations who
sustain damages because of that occurrence.

We may pay any part or the entire deductible amount to effect settlement of any claim or suit or to pay clean-up costs
or emergency response expense which may be covered under this policy and, upon notification of the action taken,
you shall promptly reimburse us for such part of the deductible amount as has been paid by us.
Subject to SECTION IV – Conditions, Condition 16. Multiple Coverage Sections, if the same or related occurrence,
pollution incident or professional incident results in coverage under more than one coverage part, only the highest
deductible under all coverage parts will apply.
14. The Limits of Insurance apply to the entire policy period. If the policy period is extended after policy issuance for an
additional period, the additional period will be deemed part of the last preceding period for the purposes of
determining the Limits of Insurance.
SECTION IV – CONDITIONS
1.

Assignment
This policy may not be assigned without our prior written consent. Assignment of interest under this policy shall not
bind us until our consent is endorsed thereon.

2.

Bankruptcy
Bankruptcy or insolvency of the insured or of the insured's estate will not relieve us of our obligations.

3.

Cancellation
a.

The first Named Insured shown in the Declarations may cancel this policy by mailing or delivering to us advance
written notice of cancellation.

b.

We may cancel this policy by mailing or delivering to the first Named Insured written notice of cancellation at least:
(1) 10 days before the effective date of cancellation if we cancel for nonpayment of premium; or
(2) 90 days before the effective date of cancellation if we cancel for any other reason.

c.

We will mail or deliver our notice to the first Named Insured's last mailing address known to us.

d.

Notice of cancellation will state the effective date of cancellation. The policy period will end on that date.

e.

If this policy is cancelled, we will send the first Named Insured any premium refund due. If we cancel, the refund
will be pro rata. If the first Named Insured cancels, the refund will be less than pro rata and will be subject to the
minimum premium stated in the Declarations. The cancellation will be effective even if we have not made or
offered a refund.
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If notice is mailed, proof of mailing will be sufficient proof of notice.

Changes
This policy contains all the agreements between you and us concerning the insurance afforded. The first Named Insured
shown in the Declarations is authorized to make changes in the terms of this policy with our consent. This policy's terms
can be amended or waived only by endorsement issued by us and made a part of this policy.

5.

Choice of Forum
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that any such litigation shall take place in the appropriate federal or state courts located in New York, New York and
any arbitration or other form of dispute resolution shall take place in New York, New York.

6.

Choice of Law
In the event that the insured and we have any dispute concerning or relating to this policy, including its formation,
coverage provided hereunder, or the meaning, interpretation or operation of any term, condition, definition or
provision of this policy resulting in litigation, arbitration or other form of dispute resolution, the insured agrees with us
that the internal laws of the State of New York shall apply without giving effect to any conflicts or choice of law
principles. The terms and conditions of this policy shall not be deemed to constitute a contract of adhesion and shall
not be construed in favor of or against any party hereto by reason or authorship or otherwise.

7.

Currency
All reimbursement shall be made in United States currency at the rate of exchange prevailing on:
a.

The date of judgment if judgment is rendered;

b.

The date of settlement if settlement is agreed upon with our written consent;

c.

The date of payment of clean-up costs and emergency response expense; or

d.

The date legal and claims expense payments are paid.

Whichever is applicable.
8.

Duties In The Event Of Occurrence, Offense, Pollution Incident, Professional Incident, Act, Error or Omission, Claim
Or Suit
a.

Without limiting the requirements of any insuring agreement in this policy, you must see to it that we are notified
as soon as practicable of an occurrence, offense, pollution incident, professional incident or act, error or omission
which may result in a claim. To the extent possible, notice should include:
(1) How, when and where the occurrence, offense, pollution incident, professional incident or act, error or
omission took place;
(2) The names and addresses of any injured persons and witnesses; and
(3) The nature and location of any injury or damage arising out of the occurrence, offense, pollution incident,
professional incident or act error or omission.

b.

If a claim is made or suit is brought against any insured, you must:
(1) Immediately record the specifics of the claim or suit and the date received; and
(2) Notify us as soon as practicable.
You must see to it that we receive written notice of the claim or suit as soon as practicable.

c.

You and any other involved insured must:
(1) Immediately send us copies of any demands, notices, summonses or legal papers received in connection with
the claim or suit;
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(2) Authorize us to obtain records and other information;
(3) Cooperate with us in the investigation or settlement of the claim or defense against the suit; and
(4) Assist us, upon our request, in the enforcement of any right against any person or organization which may be
liable to the insured because of injury or damage to which this insurance may also apply.
d.

In the event emergency response expenses are incurred, you must provide, in writing, all available information
relating to such emergency response expenses and the pollution incident giving rise thereto to us within fourteen
(14) days of commencement of the pollution incident. Such information shall include all applicable information
detailed in Paragraph a. above.

e.

In the event of a time-element pollution incident, you must provide, in writing, all available information relating to
the pollution incident giving rise thereto to us within thirty (30) days of commencement of the pollution incident.
Such information shall include all applicable information detailed in Paragraph a. above.

f.

No insured will, except at that insured's own cost, voluntarily make a payment, assume any obligation, or incur any
expense, other than for first aid and emergency response expense, without our consent.

g.

When any insured becomes legally obligated to pay clean-up costs to which this insurance applies, the insured
must:
(1) Submit, for our approval, all proposed work plans prior to submittal to any regulatory agency.
(2) Submit, for our approval, all bids and contracts for clean-up costs prior to execution or issuance.
(3) Forward progress submittals regarding clean-up costs at reasonable intervals and always prior to submittal to
any regulatory agency that is authorized to review and approve such submittals.
We shall have the right, but not the duty, to assume direct control of such clean-up costs. Any clean-up costs
incurred by us shall be applied against the applicable Limit of Insurance and deductible.

h.

9.

If we are prohibited under applicable law from investigating, defending or settling any such claim or suit, the
insured shall, under our supervision, arrange for such investigation and defense thereof as is reasonably necessary,
and subject to our prior authorization, shall effect such settlement thereof.

Economic and Trade Sanctions
In accordance with laws and regulation of the United States concerning economic and trade sanctions administered
and enforced by The Office Of Foreign Assets Control (OFAC), this policy is void ab initio solely with respect to any term
or condition of this policy that violates any laws or regulations of the United States concerning economic and trade
sanctions.

10. Enforceability
If any part of this policy is deemed invalid or unenforceable, it shall not affect the validity or enforceability of any other
part of this policy, which shall be enforced to the full extent permitted by law.
11. Extended Reporting Period
This condition applies only as respects COVERAGE PART III - SITE POLLUTION INCIDENT LEGAL LIABILITY and
COVERAGE PART IV – PROFESSIONAL LIABILITY.
a.

This condition applies only if:
(1) The policy is cancelled or non-renewed for any reason except non-payment of the premium; or
(2) We renew or replace this policy with COVERAGE PART III - SITE POLLUTION LIABILITY or COVERAGE PART IV –
PROFESSIONAL LIABILITY that provides claims-made coverage for bodily injury, property damage,
environmental damage or professional incident and that has a Retroactive Date later than the one shown in
the Declarations or for an insured site; and
(3) You do not purchase coverage to replace the coverage described in Paragraph a.(2).

b.

Automatic Extended Reporting Period
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You shall automatically have a period of ninety (90) days following the effective date of such termination of
coverage in which to provide written notice to us of claims first made and reported within the automatic extended
reporting period.
A claim first made and reported within the automatic extended reporting period will be deemed to have been
made on the last day of the policy period, provided that the claim is for damages, clean-up costs or emergency
response expense arising from a pollution incident which commenced on or after the Retroactive Date, if
applicable, and before the end of the policy period or the claim is for damages arising from a professional incident
that occurred on or after the Retroactive Date and before the end of the policy period and is otherwise covered by
this policy.
No part of the automatic extended reporting period shall apply if the optional extended reporting period is
purchased.
c.

Extended Reporting Period Option:
(1) A claim first made and reported within forty eight (48) months after the end of the policy period will be
deemed to have been made on the last day of the policy period, provided that the claim is for damages,
clean-up costs or emergency response expense arising from a pollution incident which commenced on or
after the Retroactive Date, if applicable, and before the end of the policy period or the claim is for damages
arising from a professional incident that occurred on or after the Retroactive Date and before the end of the
policy period and is otherwise covered by this policy.
(2) The Extended Reporting Period Endorsement will not reinstate or increase the Limits of Insurance or extend
the policy period.

d.

We will issue the Endorsement indicating the Extended Reporting Period Option has been accepted if the first
Named Insured shown in the Declarations:
(1) Makes a written request for it which we receive within 30 days after the end of the policy period; and
(2) Promptly pays the additional premium, which will not exceed 200% of the annual premium for the policy,
when due.
The Extended Reporting Period Endorsement will not take effect unless the additional premium is paid when due.
If that premium is paid when due, the Endorsement may not be cancelled. The additional premium will be fully
earned when the Endorsement takes effect.

d.

The Extended Reporting Period Endorsement will also amend SECTION IV – CONDITIONS, Condition 17. Other
Insurance so the insurance provided will be excess over any other valid and collectible insurance available to the
insured, whether primary, excess, contingent or on any other basis, whose policy period begins or continues after
the Endorsement takes effect.

12. Headings
The descriptions in the headings and sub-headings of this policy are inserted solely for convenience and do not
constitute any part of the terms or conditions on this policy.
13. Independent Counsel
In the event the insured is entitled by law to select independent counsel to oversee our defense of a claim or suit at
our expense, the attorney fees and all other litigation expenses we must pay to that counsel are limited to the rates we
actually pay to counsel we retain in the ordinary course of business in the defense of similar claims or suits in the
community where the claim or suit arose or is being defended.
Additionally, we may exercise the right to require that such counsel have certain minimum qualifications with respect
to their competency including experience in defending claims or suits similar to the one pending against the insured
and to require such counsel have errors and omissions insurance coverage. As respects any such counsel, the insured
agrees that counsel will timely respond to our request for information regarding the claims or suit.
Furthermore, the insured may at any time, by the insured’s written consent, freely and fully waive these rights to select
independent counsel.
14. Inspections and Surveys
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We have the right to:
(1) Make inspections and surveys at any time;
(2) Give you reports on the conditions we find; and
(3) Recommend changes.

b.

We are not obligated to make any inspections, surveys, reports or recommendations and any such actions we do
undertake relate only to insurability and the premiums to be charged. We do not make safety inspections. We do
not undertake to perform the duty of any person or organization to provide for the health or safety of workers or
the public. And we do not warrant that conditions:
(1) Are safe or healthful; or
(2) Comply with laws, regulations, codes or standards.
This applies not only to us, but also to any rating, advisory, rate service or similar organization which makes
insurance inspections, surveys, reports or recommendations.

15. Legal Action Against Us
No person or organization has a right under this policy:
a.

To join us as a party or otherwise bring us into a suit asking for damages from an insured; or

b.

To sue us on this policy unless all of its terms have been fully complied with.

A person or organization may sue us to recover on an agreed settlement or on a final judgment against an insured; but
we will not be liable for damages that are not payable under the terms of this policy or that are in excess of the
applicable limit of insurance. An agreed settlement means a settlement and release of liability signed by us, the insured
and the claimant or the claimant's legal representative.
16. Multiple Coverage Sections
No claim or suit, or part thereof, for which we have accepted coverage or coverage has been held to apply under one
or more Coverages in this policy shall be covered under any other Coverages in this policy.
17. Other Insurance
If other valid and collectible insurance is available to the insured for a loss we cover under this policy, our obligations
are limited as follows:
a.

Primary Insurance
This insurance is primary except when Paragraph b. below applies. If this insurance is primary, our obligations are
not affected unless any of the other insurance is also primary. Then, we will share with all that other insurance by
the method described in Paragraph c. below. However, regardless of whether b. below applies, in the event that a
written contract or agreement or permit requires this insurance to be primary for any person or organization you
agreed to insure and such person or organization is an insured under this policy, we will not seek contributions
from any such other insurance issued to such person or organization

b.

Excess Insurance
(1) This insurance is excess over:
(a) Any of the other insurance, whether primary, excess, contingent or on any other basis:
(i) That is Fire, Extended Coverage, Builder's Risk, Installation Risk or similar coverage for your work;
(ii) That is Fire insurance for premises rented to you or temporarily occupied by you with permission of
the owner;
(iii) That is insurance purchased by you to cover your liability as a tenant for property damage to
premises rented to you or temporarily occupied by you with permission of the owner; or

IE.COV.EPIC.001 (05/13)

Includes copyrighted material of Insurance Services Offices, Inc. with its permission.

Page 34 of 44

Maalt_001001
Maalt 2nd MPSJ 0256

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 257 of 333

(iv) If the loss arises out of the maintenance or use of aircraft, autos or watercraft to the extent not
subject to Exclusion a. of COVERAGE PART I – Coverage A – General Bodily Injury And Property
Damage Liability.
(b) Any other primary insurance available to you covering liability for damages arising out of the premises or
operations, or the products and completed operations, for which you have been added as an additional
insured.
(c) Any project specific primary insurance available to you covering liability for damages arising out of your
work, for which you are an insured
(2) When this insurance is excess, we will have no duty to defend the insured against any suit if any other insurer
has a duty to defend the insured against that suit. If no other insurer defends, we will undertake to do so, but
we will be entitled to the insured's rights against all those other insurers.
(3) When this insurance is excess over other insurance, we will pay only our share of the amount of the loss, if
any, that exceeds the sum of:
(a) The total amount that all such other insurance would pay for the loss in the absence of this insurance;
(b) The total of all deductible and self-insured amounts under all that other insurance; and
(c) The deductible and self-insured amounts under this insurance.
(4) We will share the remaining loss, if any, with any other insurance that is not described in this Excess Insurance
provision and was not bought specifically to apply in excess of the Limits of Insurance shown in the
Declarations of this policy.
c.

Method Of Sharing
If all of the other insurance permits contribution by equal shares, we will follow this method also. Under this
approach each insurer contributes equal amounts, excess of applicable deductible and self-insured amounts under
all such insurance, until it has paid its applicable limit of insurance or none of the loss remains, whichever comes
first.
If any of the other insurance does not permit contribution by equal shares, we will contribute by limits. Under this
method, each insurer's share is based on the ratio of its applicable limit of insurance to the total applicable limits
of insurance of all insurers.

18. Premiums and Deductible
The first Named Insured shown in the Declarations:
a.

Is responsible for the payment of all premiums;

b.

Will be the payee for any return premiums we pay; and

c.

Is responsible for the payment of all deductibles.

19. Representations
By accepting this policy, you agree:
a.

The statements in the Declarations are accurate and complete;

b.

Those statements are based upon representations you made to us; and

c.

We have issued this policy in reliance upon your representations.

20. Separation Of Insureds
Except with respect to the Limits of Insurance, any insured versus insured exclusions, and any rights or duties
specifically assigned in this policy to the first Named Insured, this insurance applies:
a.

As if each Named Insured were the only Named Insured; and

b.

Separately to each insured against whom claim is made or suit is brought.
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21. Service of Suit
Subject to SECTION IV – CONDITIONS, Condition 5. Choice of Forum, it is agreed that in the event of failure of us to pay
any amount claimed to be due hereunder, we, at the request of the insured, will submit to the jurisdiction of a court of
competent jurisdiction within the United States. Nothing in this condition constitutes or should be understood to
constitute a waiver of our rights to commence an action in any court of competent jurisdiction in the United States, to
remove an action to a United States District Court, or to seek a transfer of a case to another court as permitted by the
laws of the United States or of any state in the United States. It is further agreed that service of process in such suit
may be made upon us and that in any suit instituted against us upon this contract, we will abide by the final decision of
such court or of any appellate court in the event of any appeal.
Further, pursuant to any statute of any state, territory, or district of the United States which makes provision therefore,
we hereby designate the Superintendent, Commissioner, Director of Insurance, or other officer specified for that
purpose in the statute, or his or her successor or successors in office as its true and lawful attorney upon whom may be
served any lawful process in any action, suit or proceeding instituted by or on behalf of the insured or any beneficiary
hereunder arising out of this contract of insurance, and hereby designates the above named counsel as the person to
whom the said officer is authorized to mail such process or a true copy thereof.
22. Transfer Of Rights Of Recovery Against Others To Us
If the insured has rights to recover all or part of any payment we have made under this policy, those rights are
transferred to us. At our request, the insured will bring suit or transfer those rights to us and help us enforce them.
However, if the insured has waived rights of recovery against any person or organization prior to a loss, we waive any
right of recovery we may have under this policy against such person or organization.
23. Transfer of Your Rights and Duties Under This Policy
Your rights and duties under this policy may not be transferred without our written consent except in the case of death
of an individual named insured.
If you die, your rights and duties will be transferred to your legal representative but only while acting within the scope
of duties as your legal representative. Until your legal representative is appointed, anyone having proper temporary
custody of your property will have your rights and duties but only with respect to that property.
24. When We Do Not Renew
If we decide not to renew, we will mail or deliver to the first Named Insured shown in the Declarations written notice
of the nonrenewal not less than ninety (90) days before the expiration date. If notice is mailed, proof of mailing will be
sufficient proof of notice.
SECTION V – DEFINITIONS
1.

Administration means:
a.

Providing information to employees, including their dependents and beneficiaries, with respect to eligibility for or
the scope of employee benefit programs;

b.

Handling records in connection with the employee benefit program; or

c.

Effecting, continuing or terminating any employee's participation in any benefit included in the employee benefit
program.

However, administration does not include handling payroll deductions.
2.

3.

Advertisement means a notice that is broadcast or published to the general public or specific market segments about
your goods, products or services for the purpose of attracting customers or supporters. For the purposes of this
definition:
a.

Notices that are published include material placed on the Internet or on similar electronic means of
communication; and

b.

Regarding websites, only that part of a website that is about your goods, products or services for the purposes of
attracting customers or supporters is considered an advertisement.

Auto means:

IE.COV.EPIC.001 (05/13)

Includes copyrighted material of Insurance Services Offices, Inc. with its permission.

Page 36 of 44

Maalt_001003
Maalt 2nd MPSJ 0258

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 259 of 333

a.

A land motor vehicle, trailer or semitrailer designed for travel on public roads, including any attached machinery or
equipment; or

b.

Any other land vehicle that is subject to a compulsory or financial responsibility law where it is licensed or
principally garaged.

However, auto does not include mobile equipment.
4.

Bodily injury means physical injury, sickness, disease, building-related illness, mental anguish, shock or emotional
distress, sustained by any person, including death resulting therefrom. Bodily injury shall also include medical
monitoring costs.

5.

Claim means a demand, notice or assertion of a legal right alleging liability or responsibility on the part of the insured.

6.

Clean-up costs means reasonable and necessary costs, charges and expenses, including associated legal and claims
expense payments incurred with our prior written consent, incurred to investigate, remove, dispose of, abate, contain,
treat, neutralize, monitor or test soil, surface water, groundwater or other contaminated media but only:
a.

To the extent required by environmental laws governing the liability or responsibilities of the insured to respond
to a pollution incident;

b.

In the absence of a. above, to the extent recommended in writing by an environmental professional; or

c.

To the extent incurred by the government or any political subdivision within Definition 8.a. of coverage territory;
or

d.

To the extent incurred by parties other than you.

Clean-up costs also includes restoration costs
Clean-up costs does not include costs, charges or expenses incurred by the insured for materials supplied or services
performed by the insured unless such costs, charges or expenses are incurred with our prior written approval.
7.

Conveyance means any auto, railcar, rolling stock, train, watercraft or aircraft. Conveyance does not include pipelines.

8.

Coverage territory means:
a.

The United States of America (including its territories and possessions), Puerto Rico, Canada and the Gulf of
Mexico;

b.

International waters or airspace, but only if the injury or damage occurs in the course of travel or transportation
between any places included in Paragraph a. above;

c.

All other parts of the world if the injury or damage arises out of:
(1) The activities of a person whose home is in the territory described in Paragraph a. above, but is away for a
short time on your business; or
(2) Personal and advertising injury offenses that take place through the Internet or similar electronic means of
communication;
provided the insured’s responsibility to pay damages is determined in a suit on the merits, in the territory
described in Paragraph a. above or in a settlement we agree to; or

d.

All other parts of the world if the injury or damage arises out of your product, a pollution incident caused by your
work, a pollution incident during transportation or a pollution incident on, at, under or migrating from a nonowned site, however:
(1) We assume no responsibility for furnishing certificates or evidence of insurance or bonds; and
(2) We will not be liable for any fine or penalty imposed on you for failing to comply with insurance laws.

9.

Emergency response expense means reasonable and necessary costs, charges and expenses including legal and claims
expense payments incurred to investigate, remove, dispose of, abate, contain, treat, neutralize, monitor or test soil,
surface water, groundwater or other contaminated media.

10. Employee includes a leased worker and a temporary worker. As respects Employee Benefits Administration Liability,
employee also means a person actively employed, formerly employed, on leave of absence or disabled, or retired.
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11. Employee benefits program means a program providing some or all of the following benefits to employees, whether
provided through a plan authorized by applicable law to allow employees to elect to pay for certain benefits with pretax dollars or otherwise:
a.

Group life insurance, group accident or health insurance, dental, vision and hearing plans, and flexible spending
accounts, provided that no one other than an employee may subscribe to such benefits and such benefits are
made generally available to those employees who satisfy the plan's eligibility requirements;

b.

Profit sharing plans, employee savings plans, employee stock ownership plans, pension plans and stock
subscription plans, provided that no one other than an employee may subscribe to such benefits and such benefits
are made generally available to all employees who are eligible under the plan for such benefits;

c.

Unemployment insurance, social security benefits, workers' compensation and disability benefits; and

d.

Vacation plans, including buy and sell programs; leave of absence programs, including military, maternity, family,
and civil leave; tuition assistance plans; transportation and health club subsidies

12. Environmental damage means physical damage to land, conveyances, structures on land or water, the atmosphere,
any watercourse or body of water including surface water or groundwater, giving rise to clean-up costs or emergency
response expense.
13. Environmental laws means any federal, state, provincial, municipal or other local laws, including, but not limited to,
statutes, rules, ordinances, guidance documents, regulations and all amendments thereto, including state voluntary
cleanup or risk based corrective action guidance, and governmental, judicial or administrative orders and directives,
that are applicable to a pollution incident.
14. Environmental professional means an individual approved and designated by us in writing who is duly certified or
licensed in a recognized field of environmental science as required by a state board, a professional association, or both,
who meet certain minimum qualifications and who maintain specified levels of errors and omissions insurance
coverage acceptable to us. We shall consult with the insured in conjunction with the selection of the environmental
professional.
15. Executive officer means a person holding any of the officer positions created by your charter, constitution, by-laws or
any other similar governing document.
16. Extended reporting period means the claims reporting provision described in SECTION IV – CONDITIONS, Condition 11.
Extended Reporting Period.
17. Hostile fire means one which becomes uncontrollable or breaks out from where it was intended to be.
18. Impaired property means tangible property, other than your product or your work, that cannot be used or is less
useful because:
a.

It incorporates your product or your work that is known or thought to be defective, deficient, inadequate or
dangerous; or

b.

You have failed to fulfill the terms of a contract or agreement;

if such property can be restored to use by the repair, replacement, adjustment or removal of your product or your
work or your fulfilling the terms of the contract or agreement.
19. Insured contract means:
a.

A contract for a lease of premises. However, that portion of the contract for a lease of premises in excess of 30
consecutive days that indemnifies any person or organization for damage by fire, lightning or explosion to
premises while rented to you or temporarily occupied by you with permission of the owner is not an insured
contract;

b.

A sidetrack agreement;

c.

Any easement or license agreement;

d.

An obligation, as required by ordinance, to indemnify a municipality, except in connection with work for a
municipality;

e.

An elevator maintenance agreement;
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That part of any other contract or agreement pertaining to your business (including an indemnification of a
municipality in connection with work performed for a municipality) under which you assume the tort liability of
another party to pay for bodily injury, property damage or environmental damage to a third person or
organization. Tort liability means a liability that would be imposed by law in the absence of any contract or
agreement.
Paragraph f. does not include that part of any contract or agreement that indemnifies an architect, engineer or
surveyor for injury or damage arising out of:
(1) Preparing, approving, or failing to prepare or approve, maps, shop drawings, opinions, reports, surveys, field
orders, change orders or drawings and specifications; or
(2) Giving directions or instructions, or failing to give them, if that is the primary cause of the injury or damage.

20. Insured site means a location listed on the Insured Site Schedule Endorsement, if any, attached to this policy.
21. Leased worker means a person leased to you by a labor leasing firm under an agreement between you and the labor
leasing firm, to perform duties related to the conduct of your business. Leased worker does not include a temporary
worker.
22. Legal and Claims Expense Payments means:
a.

All expenses we incur that are directly allocated to a particular claim or suit.

b.

All reasonable expenses incurred by the insured at our request to assist us in the investigation or defense of the
claim or suit, including actual loss of earnings up to $500 a day because of time off from work.

c.

All court costs taxed against the insured in the suit. However, these payments do not include attorneys' fees or
attorneys' expenses taxed against the insured.

d.

Prejudgment interest awarded against the insured on that part of the judgment we pay. If we make an offer to pay
the applicable limit of insurance, we will not pay any prejudgment interest based on that period of time after the
offer.

e.

All interest on the full amount of any judgment that accrues after entry of the judgment and before we have paid,
offered to pay, or deposited in court the part of the judgment that is within the applicable limit of insurance.

f.

Expenses incurred by the insured for first aid administered to others at the time of any accident, for bodily injury
to which this insurance applies.

23. Loading or unloading means the handling of property:
a.

After it is moved from the place where it is accepted for movement into or onto an aircraft, watercraft or auto;

b.

While it is in or on an aircraft, watercraft or auto; or

c.

While it is being moved from an aircraft, watercraft or auto to the place where it is finally delivered;

But loading or unloading does not include the movement of property by means of a mechanical device, other than a
hand truck, that is not attached to the aircraft, watercraft or auto.
24. Location means premises involving the same or connecting lots, or premises whose connection is interrupted only by a
street, roadway, waterway or right-of-way of a railroad.
25. Misdelivery means the delivery of any liquid product into a wrong receptacle or to a wrong address or the erroneous
delivery of one liquid product for another.
26. Mobile equipment means any of the following types of land vehicles, including any attached machinery or equipment:
a.

Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off public roads;

b.

Vehicles maintained for use solely on or next to premises you own or rent;

c.

Vehicles that travel on crawler treads;

d.

Vehicles, whether self-propelled or not, maintained primarily to provide mobility to permanently mounted power
cranes, shovels, loaders, diggers or drills or road construction or resurfacing equipment such as graders, scrapers
or rollers;
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Vehicles not described in a., b., c., or d. above that are not self-propelled and are maintained primarily to provide
mobility to permanently attached equipment of the following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, geophysical
exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;

f.

Vehicles not described in a., b., c., or d. above maintained primarily for purposes other than the transportation of
persons or cargo.
However, self-propelled vehicles with the following types of permanently attached equipment are not mobile
equipment but will be considered autos:
(1) Equipment designed primarily for snow removal, road maintenance (but not construction or resurfacing) or
street cleaning;
(2) Cherry pickers and similar devices mounted on automobile or truck chassis and used to raise or lower workers;
and
(3) Air compressor, pumps and generators, including spraying, welding, building cleaning, geophysical exploration,
lighting and well servicing equipment.

However mobile equipment does not include any land vehicles that are subject to a compulsory or financial
responsibility law or other motor vehicle insurance law where it is licensed or principally garaged. Land vehicles subject
to a compulsory or financial responsibility law or other motor vehicle insurance law are considered autos.
27. Mold matter means mold, mildew and fungi, whether or not such mold matter is living.
28. Natural resource damage means physical injury to or destruction of, as well as the assessment of such injury or
destruction, including the resulting loss of value of land, fish, wildlife, biota, air, water, groundwater, drinking water
supplies, and other such resources belonging to, managed by, held in trust by, appertaining to, or otherwise controlled
by the United States (including the resources of the fishery conservation zone established by the Magnuson-Stevens
Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.)), any state, local or provincial government, any
foreign government, any Native American tribe, or, if such resources are subject to a trust restriction on alienation, any
member of a Native American tribe.
29. Non-owned site:
a.

Means any location which:
(1) Was not at any time owned or occupied by any insured; and
(2) Which is not specifically scheduled as an insured site.

b.

Does not include:
(1) Any location which is not licensed by the appropriate federal, state or local authority to perform storage,
disposal, processing or treatment of waste from your operations or your work in compliance with
environmental law.
(2) Any location or any part thereof that has been subject to a consent order or corrective action under
environmental law or is listed or proposed to be listed on the Federal National Priorities list (NPL) prior to
waste from your operations or your work being legally consigned for delivery or delivered for storage,
disposal, processing or treatment at such location.
(3) Any location of a purchaser or user of your product.

30. Nuclear material means source material, special nuclear material or byproduct material which have the meanings
given them in the Atomic Energy Act of 1954 or in any law amendatory thereof.
31. Occurrence means an accident, including continuous or repeated exposure to substantially the same general harmful
conditions.
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32. Personal and advertising injury means injury, including consequential bodily injury, arising out of one or more of the
following offenses:
a.

False arrest, detention or imprisonment;

b.

Malicious prosecution;

c.

The wrongful eviction from, wrongful entry into, or invasion of the right of private occupancy of a room, dwelling
or premises that a person occupies, committed by or on behalf of its owner, landlord or lessor;

d.

Oral or written publication, in any manner, of material that slanders or libels a person or organization or
disparages a person's or organization's goods, products or services;

e.

Oral or written publication, in any manner, of material that violates a person's right of privacy;

f.

The use of another’s advertising idea in your advertisement;

g.

Infringing upon another’s copyright, trade dress or slogan in your advertisement.

33. Policy period means the period of time stated in the Declarations. However, if the policy is cancelled in accordance
with SECTION IV – CONDITIONS, Condition 3. Cancellation, the policy period ends on the effective date of such
cancellation.
34. Pollutants means any solid, liquid, gaseous or thermal irritant, or contaminant, including smoke, soot, vapor, fumes,
acids, alkalis, chemicals, hazardous substances, hazardous materials, or waste materials, including medical, infectious
and pathological wastes. Pollutants includes electromagnetic fields, mold matter and legionella pneumophila.
35. Pollution incident means:
a.

The discharge, dispersal, release, escape, migration, or seepage of pollutants on, in, into, or upon land,
conveyances, structures on land or water, the atmosphere, any watercourse or body of water including surface
water or groundwater; or

b.

The presence of mold matter.

Pollution incident includes the illicit abandonment of pollutants at any location which is owned or occupied by you
provided that such abandonment was committed by parties other than an insured and without the knowledge of a
responsible executive.
36. Products - completed operations hazard:
a.

Includes all bodily injury, property damage or environmental damage occurring away from a location you own or
occupy and arising out of your product or your work except:
(1) Products that are still in your physical possession; or
(2) Work that has not yet been completed or abandoned. However, your work will be deemed completed at the
earliest of the following times:
(a) When all of the work called for in your contract has been completed.
(b) When all of the work to be done at the job site has been completed if your contract calls for work at more
than one job site.
(c) When that part of the work done at a job site has been put to its intended use by any person or
organization other than another contractor or subcontractor working on the same project.
Work that may need service, maintenance, correction, repair or replacement, but which is otherwise
complete, will be treated as completed.

b.

Does not include bodily injury, property damage or environmental damage arising out of the transportation of
property, unless the injury or damage arises out of a condition in or on a vehicle not owned or operated by you,
and that condition was created by the loading or unloading of that vehicle by any insured or the existence of tools,
uninstalled equipment or abandoned or unused materials.
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37. Professional incident means any act, error or omission in the providing or failure to provide professional services by or
on behalf of the insured.
38. Professional services means those services performed for a fee by you or those acting on your behalf, including but not
limited to, architect, engineer, consultant, inspector, technician and surveyor that you or those acting on your behalf
are qualified to perform for others and are consistent with your corporate statements of professional qualifications.
39. Property damage means:
a.

Physical injury to or destruction of tangible property, including all resulting loss of use and diminished value of that
property. All such loss of use and diminished value shall be deemed to occur at the time of the physical injury that
caused it;

b.

Loss of use of tangible property that is not physically injured or destroyed. All such loss of use shall be deemed to
occur at the time of the occurrence or pollution incident that caused it; or

c.

Natural resource damage.

Property damage does not include environmental damage.
For the purpose of this insurance, electronic data is not tangible property. As used in this definition, electronic data
means information, facts or programs stored as or on, created or used on, or transmitted to or from computer
software, including systems and applications software, hard or floppy disks, CDROMS, tapes drives, cells, data
processing devices or any other media which are used with electronically controlled equipment.
40. Responsible executive means any officer, director, risk manager, partner, your manager of an insured site, your
manager or supervisor responsible for environmental affairs, health and safety affairs, control or compliance or any
other employee authorized by you to give or receive notice of an occurrence or claim.
41. Restoration costs means reasonable and necessary costs incurred by the insured with our prior written consent, to
repair, restore or replace damaged real or personal property damaged during work performed in the course of
incurring clean-up costs in order to restore the property to the condition it was in prior to being damaged during such
work. Restoration costs shall not exceed the lesser of actual cash value of such real or personal property or the cost of
repairing, restoring or replacing the damaged property with other property of like kind and quality. An adjustment for
depreciation and physical condition shall be made in determining actual cash value. If a repair or replacement results in
better than like kind or quality, we will not pay for the amount of the betterment, except to the extent such
betterments of the damaged property entail the use of materials which are environmentally preferable to those
materials which comprised the damaged property. Such environmentally preferable material must be certified as such
by an applicable independent certifying body, where such certification is available, or, in the absence of such
certification, based on our judgment in our sole discretion.
42. Suit means a civil proceeding in which damages to which this insurance applies are alleged. Suit includes an arbitration
proceeding in which such damages are claimed and to which the insured must submit or does submit with our consent
or any other alternative dispute resolution proceeding in which such damages are claimed and to which the insured
submits with our consent.
43. Temporary worker means a person who is furnished to you to substitute for a permanent worker on leave or to meet
seasonal or short-term workload conditions.
44. Time-Element pollution incident means a pollution incident demonstrable as having first commenced at an identified
time and place during the policy period provided:
a.

Such pollution incident does not originate or arise from, or relate to an underground storage tank; and

b.

Such pollution incident is not (i) heat, smoke or fumes from a hostile fire or (ii) solely with respect to bodily injury,
smoke, fumes, vapor or soot produced by or originating from equipment that is used to heat, cool or dehumidify
the building, or equipment that is used to heat water for personal use, by the building’s occupants or their guests.

45. Transportation means the movement of goods, product, merchandise, supplies or waste in a conveyance by the
insured or a third party carrier from the time of movement from the point of origin until delivery to the final
destination. Transportation includes the movement of goods, products, merchandise, supplies or waste into, onto or
from a conveyance.
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46. Underground storage tank means any tank, including any piping and appurtenances connected to the tank, located on
or under an owned or occupied location or an insured site that has at least ten (10) percent of its combined volume
underground. Underground storage tank does not include:
a.

Septic tanks, sump pumps, or oil/water separators;

b.

A tank that is enclosed within a basement or cellar, if the tank is upon or above the surface of the floor; or

c.

Storm-water or wastewater collection systems.

47. Volunteer worker means a person who is not your employee, and who donates his or her work and acts at the
direction of and within the scope of duties determined by you, and is not paid a fee, salary or other compensation by
you or anyone else for their work performed for you.
48. Waste means all waste and includes materials to be recycled, reconditioned or reclaimed.
49. Your product:
a.

Means:
(1) Any goods or products, other than real property, manufactured, sold, handled, distributed or disposed of by:
a)

You;

b) Others trading under your name; or
c)

A person or organization whose business or assets you have acquired; and

(2) Containers (other than vehicles), materials, parts or equipment furnished in connection with such goods or
products.
b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your product; and
(2) The providing of or failure to provide warnings or instructions.

50. Your work:
a.

Means:
(1) Work or operations performed by you or on your behalf; and
(2) Materials, parts or equipment furnished in connection with such work or operations.

b.

Includes:
(1) Warranties or representations made at any time with respect to the fitness, quality, durability, performance or
use of your work; and
(2) The providing or failure to provide warnings or instructions.
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IN WITNESS WHEREOF, the Insurer has caused this Policy to be executed and attested, but this Policy will not be valid
unless countersigned by a duly authorized representative of the Insurer, to the extent required by applicable law.

Ironshore Specialty Insurance Company by:

Secretary
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This TERMINAL SERVICES AGREEMENT (this "Agreement") is made, entered into
and effective as of August 6, 2018 (the "Effective Date"), by and between Maalt, LP, a Texas
limited partnership ("Terminal Owner"), and Sequitur Pe1mian, LLC, a Delaware limited liability
company ("Customer"). Terminal Owner and Customer shall be refe1Ted to herein individually as
a " ~ " and collectively as the "Parties".
RECITALS
WHEREAS, Terminal Owner owns and operates a rail terminal facility located in
Barnhart, Texas as more specifically described on Exhibit A-1 hereto on the land more specifically
described on Exhibit A-2 hereto (collectively, the "Terminal"), and Customer is engaged in the
·transportation and marketing of Product; and
WHEREAS, Terminal Owner desires to make available the Terminal to Customer and
pe1form the services set forth in this Agreement, and, on an exclusive basis, Customer desires to
utilize the Terminal for the throughput of Product and related services.
AGREEMENT
NOW, THEREFORE, in and for consideration of the premises and mutual covenants
contained in this Agreement, Terminal Owner and Customer hereby agree as follows:
ARTICLE 1
DEFINITIONS

For the purposes of this Agreement, capitalized terms used herein will have the meaning
.assigned to such terms below:
"Actual Quarterly Aggregate Volume" means the sum of the volumes of Product tendered
by Customer (or by Customer's third-party customers) for Throughput at the Terminal during the
applicable Calendar Quarter.
"Affiliate" means, with respect to any Person, any other Person that directly, or indirectly
through one or more intermediaries, Controls, or is Controlled by, or is under common Control
.with, such Person.
"Agreement" has the meaning given to such term in the Preamble hereto.
"Alternate Service" has the meaning given to such term in Section 8.8. "Alternative
Service Notice" has the meaning given to such term in Section 8.8.
"Applicable Law" means any applicable statute, law, regulation, ordinance, rule,judgment,
mle of law, order, decree, permit, approval, concession, grant, franchise, license, agreement,
requirement, or other governmental restriction or any similar fmm of decision of, or any provision
or condition of any permit, license or other operating authorization issued under any of the
foregoing by, or any dete1mination by, any Governmental Authority having or asserting
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jw-isdiction over the matter or matters in question, whether now or hereafter in effect and in each
case as amended (including without limitation, all of the terms and provisions of the common law
of such Governmental Authority), as interpreted and enforced at the time in question.
"Barrel" means 42 United States gallons of 231 cubic inches per gallon at sixty degrees
Falu·enheit (60° F) and normal atmospheric pressw-e.
"Business Day" means a Day (other than a Saturday or Sunday) on which banks are open
for business in Houston, Texas.
"Calendar Quarter" means a period of 3 consecutive Months beginning on the first day of
each January, April, July and October (except for 2018 of the Initial Term, September will be
included with October-December 2018). "Calendar Quarterly" shall be construed accordingly.
"Control" means (a) with respect to any Person, the possession, direct or indirect, of the
power to direct or cause the direction of the management and policies of a Person, whether through
the ownership of voting shares, by contract, or otherwise and (b) with respect to any Product, such
Product produced by Customer and owned by it or produced and owned by a Third Party or an
Affiliate and with respect to which (i) Customer has the contractual right or obligation (pursuant
to a marketing, agency, operating, unit, or similar agreement) to dispose of such Product and (ii)
Customer elects or is obligated to dispose of such Product on behalf of the applicable Third Party
or Affiliate. "Controlled" shall be construed accordingly.
"Cure Period" has the meaning given to such term in Section 8.3.
"Customer" has the meaning given to such term in the Preamble to this Agreement.
"Customer Parties" means, collectively, Customer, its Affiliates and its and their equity
holders, officers, directors, employees, representatives, agents, contractors, customers, and their
respective successors and permitted assigns (excluding any Terminal Owner Parties), and
individually, a "Customer Patty".
"Customer Terminal Modifications" has the meaning given to such term in Section 2.7.
"Day" means a period commencing at 7:00 a.m. Central Standard Time and extending until
7:00 a.m. Central Standard Time on the following calendar day. "Daily" shall be construed
accordingly.
"Default Notice" has the meaning given to such term in Section 8.3.
"Defaulting Party" has the meaning given to such term in Section 8.3.
"Delivery Point" means the inlet flange of the applicable railcar.
"Effective Date" has the meaning given to such term in the Preamble to this Agreement.
"Extended Term" has the meaning given to such term in Section 8.1.
"Forecast" has the meaning given to such term in Section 2.6.
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"Force Majeure" or "Force Majeure Event" has the meaning given to such term in
Section 14.2.
"Governmental Authority" means any federal, state, or local government or any provincial,
departmental or other political subdivision thereof, or any entity, body or authority exercising
executive, legislative, judicial, regulatory, administrative, legislative, regulatory, taxing or other
governmental functions, and any court, department, commission, board, bureau, agency,
instrumentality or administrative body of any of the foregoing.
"Group" means either Terminal Owner Parties or Customer Parties, as applicable.
"HSE" has the meaning given to such tenn in Section l 5.4(a).
"HSE Program" has the meaning given to such term in Section 15.4(a).
"Income Taxes" means any income, franchise and similar Taxes.
"Initial Term" has the meaning given to such term in Section 8.1.
"Interest Rate" means an annual rate (based on a three-hundred-sixty (360) Day year) equal
to the lesser of (a) two percent (2%) over the prime rate as published under "Money Rates" in the
Wall Street Journal in effect at the close of the Business Day on which payment was due and (b)
the maximum rate permitted by Applicable Law.
"Liabilities" means actions, claims, causes of action, costs, demands, damages, expenses,
fines, lawsuits, liabilities, losses, obligations and penalties (including court costs and reasonable
attorneys' fees) .
"Loss Credit" has the meaning given to such term in Section 7.2(b).
"Loss Allowance" has the meaning given to such term in Section 7.2(a).
"Meter" has the meaning given to such term in Section 5 .1.
"Minimum Volume Commitment" has the meaning given to such term in Section 3.1.
"Month" means the period beginning on the first Day of a calendar Month and ending
immediately prior to the start of the first Day of the following calendar Month. "Monthly" shall be
construed accordingly.
"Non-Defaulting Party" has the meaning given to such term in Section 8.3.
"Party" and "Patties" have the meanings given to such terms in the Preamble to this
Agreement.
"Permits" means permits, hcenses, consents, clearances, ce1tificates, approvals,
authorizations or similar documents or authorities required by any Governmental Authority or
pursuant to any Applicable Law and that apply to the Terminal, the Services or a Paity.
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"Person" means any individual, corporation, limited liability company, partnership, joint
venture, unincorporated organization or any other legal entity.
"Phase I Project" has the meaning given to such term in Section 2.7.
"Phase II Project" has the meaning given to such term in Section 2.7.
"PLL" has the meaning given to such term in Section 11.2.
"Product" means crude oil and other liquid hydrocarbon products owned or Controlled by
Customer.
"Receipt Point" has the meaning given to such term in Section 7.1.
"Receiving Paity" has the meaning given to such term in Section 15.20.
"Regulatory Approval" means any Permit from a Governmental Authority necessary for
performance of the Services or the installation of equipment at or operations of the Terminal in
connection with the Services, including the following Permits: Spill Prevention, Control, and
Countermeasure (SPCC) plan is in place, St01m Water Permit (as it may be required to be amended
or updated) issued by the Texas Commission on Environmental Quality (TCEQ) and Permit by
Rule (PBR) Air Pe1mit (as it may be required to be amended or updated) issued by TCEQ.
"Representatives" has the meaning given to such term in Section 15.20.
"ROFR Notice" has the meaning given to such term in Section 9.2(b).
"ROFR Offer" has the meaning given to such term in Section 9.2(b).
"ROFR Period" has the meaning given to such term in Section 9.2(a).
"Services" has the meaning given to such term in Section 2.12.
"Sh01tfall" has the meaning given to such te1m in Section 3.2(a).
"Shortfall Payment" has the meaning given to such term in Section 3.2(a).
"SPCC" has the meaning given to such term in Section 15.4(a).
"Subsequent Transfer" has the meaning given to such tenn in Section 9.2(a).
"Subsequently Transferred Interest" has the meaning given to such term in Section 9.2(b).
"Target Te1minal Operations Commencement Date" means September I, 2018, as such
date may be extended as mutually agreed in writing by the Parties and subject to A1ticle 14.
"Taxes" means any taxes, assessments, fees, duties or other similar charges imposed by
any Governmental Authority, including income, franchise, ad valorem, property, sales, use, excise,
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employment, transfer or other charge in the nature of a tax, and any interest, fine, penalty or
addition thereto.
"Term" has the meaning given to such term in Section 8.1.
"Terminal" has the meaning given to such term in the Recitals to this Agreement.
"Terminal Operations Commencement Date" means the date that the Terminal is fully
operational to enable the performance and receipt of the Services and any and all Regulatory
Approvals for the Services have been obtained, in each case, as reasonably dete1mined by
Customer and as such date is evidenced by a written notice sent by Customer to Terminal Owner.
"Terminal Owner" has the meaning given to such te1m in the Preamble to this Agreement.
"Terminal Owner Pai1ies" means, collectively, Terminal Owner, its Affiliates and its and
theiJ equity holders, officers, directors, employees, representatives, agents, contractors,
subcontractors, invitees, successors and permitted assigns (excluding any Customer Pru1ies), and
individually, a "Tenninal Owner Pady" .
"Third Party" means any Person other than a Terminal Owner Party and Customer Party.
"Throughput" means the delivery of Product from trucks or pipeline into the Terminal on
behalf of Customer or Customer's third-party customers. The quantity of Product Throughput at
the Tenninal shall be measured in accordance with Article 5.
"Throughput Fee" has the meaning given to such term in Section 4.1.
"Week" means the period beginning on Sunday at midnight and ending on Saturday at
11 :59 p.m. "Weekly" shall be construed accordingly.

ARTICLE2
SERVICES; F ACILITJES AND OPERATIO NS
2.1
Regulatory Approval Filings. After the Effective Date, the Pru1ies shall work (at
their own cost and expense) together in good faith to obtain prior to the Target Terminal Operations
Commencement Date the Regulatory Approvals as provided in this Agreement. Each Party shall
promptly, but in no event later than ten (10) Days qfreceipt of all information from the other Pa11y
necessary to be included as part of such Regulatory Approval applications, file or cause to be filed
applications for all Regulatory Approvals required to be obtained by it in connection with the
transactions contemplated hereby. Such applying Party shall use its commercially reasonable
efforts to obtain such Regulatory Approvals at the earliest practicable time. The Pai1ies shall
cooperate with each other and communicate regularly regarding their efforts to obtain such
Regulatory Approvals. Each Pa11y will provide the other Party with copies of all non-confidential
po11ions of any application, statements or correspondence submitted to or received from any
Governmental Authorities in connection with the transactions contemplated by this Agreement.
2.2

Services. Terminal Owner shall receive, load, unload, handle, measure, and
5
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redeliver Product at the Terminal in accordance with Customer's Forecasts and reasonable
requirements and will tender such Product to Customer or its or its third-patty customers' carriers
as directed by Customer, in each case, in accordance with the terms and conditions of this
Agreement. Terminal Owner shall furnish and be responsible for all labor, supervision, and
materials necessary for its timely and efficient performance of the receipt, loading, unloading,
transloading, handling, measuring, redelivery, and related operations and services pursuant to this
Agreement and contemplated under this Agreement in order to provide the Services, which in all
cases shall be conducted in accordance with generally accepted oil terminalling practices, in a
good and workmanlike manner and in compliance with all Applicable Law and the obligations of
Terminal Owner to its surface lessors. Terminal Owner shall operate and maintain the Terminal
and any other related equipment and propeity in good and safe condition at all times (all of the
foregoing in this Section 2.2, is herein collectively, the "Services").
2.3
Exclusivity. During the Term, (a) Customer shall have exclusive rights to
use the Terminal for Product transloading; (b) Customer shall be entitled to utilize 100% of the
capacity of the Terminal if required for the transloading of Product, (c) without Customer's prior
written consent, Te1minal Owner shall not contract with any other Person (including any Affiliates
of Terminal Owner) for capacity at the Terminal, provide services at the Terminal to any other
Person or develop any additional terminal facilities on the Terminal's land for the transloading of
Product, (d) Terminal Owner shall limit the use of the areas of the Te1minal designated for the
transloading of Product to the sole and exclusive purpose of loading and unloading of Product,
and (e) Terminal Owner shall not enter into any agreement with any Third Party for the
transloading of oil or other hydrocarbon products at the Terminal. Notwithstanding anything
herein to the contrary, after the Effective Date, Terminal Owner may use those areas of the land
on which the Terminal is located that are not used for the performance of the Se1vices, including
but not limited to the staging and transloading of Product, for another business purpose so long as
such purpose does not interfere with or adversely impacts the operations and use of the Terminal
for performance of the Services.
2.4
Delivery: Redelivery. Customer may deliver Product to the Terminal by
truck or pipeline delivery for receipt by Terminal Owner during the Terminal's operating hours
which shall be no less than twenty-four (24) hours per Day, seven (7) Days per week, holidays
included. Customer will retain responsibility for all dispatch services associated with the staging
and logistics of trucks and railcars, and delivery of Product to and from the Terminal. Customer
and Terminal Owner will cooperate with each other in scheduling deliveries, receipts and
redeliveries. Receipts shall be issued by Terminal Owner to Customer or Customer's third-party
customers for all Product delivered to the Terminal by truck or pipeline by Customer or Customer's
third-patty customers for unloading, handling, and loading into railcars. Terminal Owner shall
redeliver Product to Customer or Customer's third-party customers from the Terminal into railcars.
The Terminal will be made available for redelivery twenty-four (24) hours per Day, seven (7) Days
per week, holidays included.
2.5
Access. In connection with Terminal Owner's and Customer's obligations
under this Agreement, including Customer's exclusive use of the Terminal, Customer's rights with
respect to Customer's Terminal Modifications, and the Services provided hereunder with respect
to the Product, Terminal Owner does hereby GRANT and CONVEY to Customer and the other
Customer Patties, its and their successors and assigns, for the purposes of enforcing and otherwise
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realizing the benefits of Customer' s rights under this Agreement a non-exclusive right of access
over, on, and across the surface of the lands on which the Terminal is located for the duration of
the Term and any extensions thereof. Fm1her, from and after the Effective Date, Customer will
seek from the owner of the land, and Terminal Owner shall cooperate with Customer in seeking,
a non-exclusive easement providing a right of access over, on, across and under the surface of the
land on which the Terminal is located. Any access by Customer with respect to Customer Terminal
Modifications shall be coordinated in advance with Terminal Owner, and Terminal Owner agrees
to permit routine access to a pre-approved list of Customer personnel and representatives.
Terminal Owner represents and wanants that it has obtained all the necessary and required
consents, if any, of any applicable Jessor(s) or other holders of prope11y rights with respect to such
grant of easement and right of access. Terminal Owner shall have a duty to maintain in force and
effect any underlying agreements that the grant of such non-exclusive easement and right of access
by Terminal Owner is based upon. Without limiting the foregoing, Terminal Owner grants
Customer' s third-party customers access to the Terminal, including the loading racks and railcar
areas, at all reasonable times for the purpose of the staging and logistics of trucks and rail cars, and
delivering and receiving Product, as applicable.
2.6
Monthly Forecasts. Customer will provide Terminal Owner, by email or
facsimile, or by other means mutually agreed by Terminal Owner and Customer from time to time,
no later than the fifteenth (15th) Day of each Month throughout the Term, a good faith Monthly
forecast (a "Forecast") of the volume of each Product that Customer projects it (and its third-patty
customers, as applicable) will deliver to the Terminal during the following Month. Terminal
Owner and Customer will work together cooperatively to schedule deliveries of the Products to
the Terminal based on Customer's Forecasts. Customer's Forecasts may exceed the Minimum
Volume Commitment, but shall not exceed the maximum design transloading capacity of the
Terminal.
2. 7
Te1minal Modifications. In order to facilitate the Services, Customer will
perform (with the full cooperation of Terminal Owner) certain expansions or alterations to the
Terminal at Customer' s sole cost and expense (collectively, the "Customer Te1minal
Modifications") as follows : (a) Customer will install equipment and facilities at the Terminal
necessary for loading railcars with Product from trucks, such that the loading will commence on
the Target Terminal Operations Commencement Date, and as may be described in fmther detail
on Exhibit B hereto ("Phase I Project"), and (b) Customer may, at its sole option, install equipment
and facilities necessary for loading railcars from pipelines, and as may be described in further
detail on Exhibit C hereto ("Phase II Project"). If Customer elects to perform the Customer
Terminal Modification described in (b), it shall provide Terminal Owner with notice of such
election. Terminal Owner shall allow Customer (and the Customer Parties) to perform all
Customer Terminal Modifications, and shall provide Customer and Customer Parties with such
access (including any necessary easements and rights-of-way into, over, under and across the
Terminal and associated land to locate equipment and facilities) and full assistance as reasonably
required; provided that Terminal Owner shall be permitted to have a representative present at the
Terminal for observation when work on a Customer Terminal Modification is being performed.
Te1minal Owner acknowledges and agrees that title to the equipment and facilities installed by or
at the direction of Customer in connection with a Customer Terminal Modification shall remain
with and be vested in the Customer; provided that ownership of any additional rail tracks that may
be installed will be transferred to Terminal Owner upon the expiration of the Term, subject to

7
Maalt 2nd MPSJ 0279

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 280 of 333

Customer's rights under Section 8.8 and Section 9.2. Other than the rail tracks described in the
preceding sentence, upon the expiration of the Term, Customer shall be permitted, at its sole cost
and expense, to remove any equipment or facilities constituting Customer Tenninal Modifications.
During the Term, Terminal Owner (i) shall not be required to make any capital investment to
facilitate the Services (other than in connection with any maintenance or repair necessary for the
Terminal Owner to comply with its obligations under this Agreement), and (ii) shall not be
permitted to make any expansion, modification or other alteration (other than routine maintenance
and repairs) to the Terminal that interferes with or adversely impacts the operations and use of the
Terminal without the prior written consent of Customer.

ARTICLE3
MINIMUM THROUGHPUT OBLIGATION
3.1
Minimum Volume Obligation. Subject to the terms of this Agreement,
including Section 3.3 and Force Majeure, for each Calendar Quarter from and after the Terminal
Operations Commencement Date, Customer agrees to Throughput (either directly or via volumes
delivered to the Tetminal by Customer's third-pai1y customers) an amount of Product through the
Terminal on a Monthly basis equal to a minimum of Eleven Thousand Four Hundred and Twenty
Four (11 ,424) Barrels per Day (the "Minimum Volume Commitment") during each Calendar
Quarter during the Term after the Te1mination Operations Commencement Date, or otherwise pay
the Shortfall Payment applicable to such Calendar Quarter.
3.2

Shortfall Payment.

(a)
Oumterly Shortfall. If, for any Calendar Quarter after the Tenninal
Operations Commencement Date, the volume of Product actually Throughput during such
Calendar Quarter (for the avoidance of doubt, calculated on a Calendar Quarterly, not a Monthly
or Daily, basis) is less than the Minimum Volume Commitment (such deficiency, if any, the
"Shortfall"), Customer shall pay Terminal Owner an amount equal to the volume of the ShmtfalJ
(expressed in Barrels) to the extent not caused or contributed to by Force Majeure, maintenance
outages at the Terminal, or Terminal Owner' s breach of its obligations under this Agreement,
multiplied by the Throughput Fee in effect for such Calendar Qumter (collectively, the "Shortfall
Payment"). There sha11 be no ShortfalJ Payment due and owing for the Shortfall to the extent
caused or contributed to by Force Majeure or due to such Terminal Owner breach.
(b)
Oumterly True-Up. Promptly following each Calendai· Quarter, Terminal
Owner will provide to Customer a written statement showing the Minimum Volume Commitment
versus the Actual Quarterly Aggregate Volume. If the Actual Quarterly Aggregate Volume
exceeds the Minimum Volume Commitment for such Calendar Quarter, Customer shall not owe
and shall be relieved from payment to Terminal Owner of any Shortfall Payment determined
pursuant to Section 3.2(a) for the applicable Calendar Quarter. However, if the Actual Quaiterly
Aggregate Volume is less than the Minimum Volwne Commitment for such Calendar Quaiter,
Customer shall owe to Terminal Owner a Shortfall Payment determined pursuant to Section 3.2(a)
for the applicable Calendar Quarter.
3.3
Adjusted Minimum Volume Commitment. For any partial Calendar
Qumter within the Te1m, the Minimum Volume Commitment shall be prorated accordingly . The
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Minimum Volume Commitment for the applicable Calendar Quarter shall also be adjusted
downward on a per Barrel basis for any volwnes of Product that Customer was not able to
Tlu·oughput through the Terminal due to Terminal Owner's failme to receive Product within the
capacity of the Terminal, Terminal Owner breach of this Agreement, or any other act or an
omission of a Terminal Owner Party that prevents or cmtails Tlu-oughput.

ARTICLE4
FEES; INVOICES
4.1
Throughput Fee. Subject to the te1ms of this Agreement, Customer shall
pay Terminal Owner a tlu-oughput fee equal to One Dollar and Fifty Cents ($ I .50) per BruTel of
Product Throughput through the Terminal (the "Throughput Fee").
4.2
Invoices; Payment of Fees. Within twenty-four (24) hours following the
end of each Month, Terminal Owner shall issue to Customer an estimate of any amounts owed by
Customer pursuant to this Atticle 4 and the quarterly Sho1tfall Payment (if any); provided that the
Patties agree and acknowledge that Customer shall have no obligation to pay the amounts set fmth
in such estimate until Terminal Owner delivers to Customer an invoice as described in the
remaining portion of this Section 4.2. Terminal Owner shall invoice Customer Weekly for any
amounts owed by Customer pursuant to this Article 4 and the quarterly Shmtfall Payment (if any)
within ten (l 0) Business Days after the end of each Week for Services that occurred during the
preceding Week, including a detailed statement setting forth the amounts included in such invoice.
Customer agrees to pay Terminal Owner all undisputed amounts set fmth in such invoice within
thirty (30) Days of receipt of Te1minal Owner's invoice, which shall be the due date for such
invoice. If Customer disputes one or more items in an invoice, Customer must notify Terminal
Owner promptly (and in any event by the due date therefor) in writing of the item or items under
dispute and the reasons therefor. Customer may withhold payment of the disputed portion of such
invoice, without the payment of the Interest Rate as described below, until the dispute is resolved .
Any p01tion of a disputed invoice which is later paid will be paid with accrued interest thereon
calculated using the Interest Rate from the due date of such invoice until paid. All invoices issued
by Terminal Owner under this Agreement shall be issued in United States dollars, and all such
invoices and any other amounts due hereunder shall be paid in United States dollars.
4.3
Past Due Interest. Any amount payable by Customer under this Agreement
shall, if not paid when due, bear interest from the payment due date until, but excluding the date
payment is received by Terminal Owner, at the Interest Rate.

ARTICLES
MEASUREMENT
5.1
Measurement Procedures. Measurement shall be in accordance with Terminal
Owner's standru·d measurement procedures, which shall be in accordance with applicable API
standards. Te1minal Owner shall transload the Product from trucks or pipeline into railcars using,
as applicable, a rack, pump and custody transfer meter at the Receipt Point to be provided by
Customer and a rack, pump and custody transfer meter at the Delivery Point to be provided by
Customer (each meter at the Receipt Point and Delivery Point, a "Meter"). Each Meter shall be
provided in accordance with industry standards and in accordance with all Applicable Law. The
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quantities of the Products transloaded by Terminal Owner at the Terminal will be determined by
the Meters. In the event of a failure of a Meter, the Patties will use railcar waybills and truck bills
of lading, as applicable, until the applicable Meter is repaired . Terminal Owner shall be
responsible for the maintenance of the Meters, and repair any malfunctioning Meter as soon as
commercially practicable. All tests, calibrations, and adjustments of a Meter, to be perfmmed by
Terminal Owner at least once per Calendar Quarter, may be witnessed by Customer (or its designated
representative) and shall be preceded by reasonable notice to Customer. Upon request of either Patty
for a special test of any meter or auxiliary equipment, Tetminal Owner shall promptly verify the
accuracy of same; provided, however, that the cost of such special test shall be borne by the requesting
Party, unless the percentage of inaccuracy found is more than one percent (1) % of a recording
corresponding to the average hourly rate of Product flow, in which case the cost of such test shall be
borne by Terminal Owner.
5.2
Measurement Records. Tern1inal Owner shall keep accurate records of the receipt
and delivery of Product under this Agreement and, subject to the Loss Allowance, shall account
for Product receipts and redeliveries at such time and in such manner as shall be reasonably
requested by Customer. Te1minal Owner will provide Daily updates to Customer as to the metered
volumes of the Product Throughput into the Terminal, tmcks delivered to the Te1minal, and
volumes of Product transloaded into railcars at the Terminal.
ARTICLE6
TERMINAL OWNER OBLIGATIONS

6.1

Warranty. Terminal Owner warrants to Customer that: (a) all Services shall be in
accordance with Section 2.2 hereof; (b) all Services will be perfo1med and completed in a safe and
environmentally conscientious manner, with Terminal Owner taking all reasonable and necessary
actions, including, but not limited to, those in accordance with all Applicable Law, regulations,
ordinances and codes, any applicable policies of Customer and prudent industry practices to
protect persons, property and the environment; ( c) all Services shall be performed professionally,
and in accordance with sound engineering practices; (d) all Services will be free from defects in
design, workmanship, and materials, arid that all Terminal Owner personnel and employees have
been trained to work in a safe and competent manner to assure the safety of other persons; and (e)
all equipment or property provided or supplied by Terminal Owner in performing the Services has
been thoroughly tested and inspected and is safe, sufficient and free of any defects, latent or
otherwise, is in good operating condition and is appropriate for the carrying out of the Services.
6.2
Non-Conforming Services. Any Services found defective, unsuitable, or in any
way nonconforming with the terms of this Agreement shall be promptly replaced or corrected by
Terminal Owner without additional charge to Customer, whether or not the Services have been
accepted. Customer may, at its sole discretion and with full reservation of its other rights and
remedies, direct Terminal Owner to replace or correct, as applicable, the non-compliant Services.
The warranty obligations of Terminal Owner under this Agreement shall not be limited, restricted,
or otherwise modified by the indemnity obligations contained elsewhere in this Agreement.
6.3
Observation and Testing of Services. All Services will be subject to Customer' s
observation and testing. Tem1inal Owner shall be responsible for inspecting and testing the
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components of the Services. Customer Pat1ies shall (subject to Section 15.2) have the right at any
time to review and test the Services at all places and stages of performance, without such action
being treated as either discharging Terminal Owner' s responsibility or constituting Customer' s
acceptance of the Services. Notwithstanding any prior test and observation at the Terminal, all
Services will be subject to final acceptance at the Terminal. Neither payment for, nor the
inspection at the Terminal of any Services shall in any way impair Customer's right to observation,
imply acceptance or rejection of non-conforming Services, or reduce or waive any other remedies
or warranties to which Customer is entitled.
6.4
Wananty Default. If, after written request by Customer, Terminal Owner fails to
replace or conect any non-conforming Services within the shortest time reasonably practicable,
but in any event not later than three (3) Days after being notified of the defect, without prejudice
to Customer's other rights and remedies under this Agreement or by Applicable Law, Customer
(a) may replace or conect such Services itself or through another contractor in any manner that
Customer determines in its sole discretion, and charge to Terminal Owner the cost incurred by
Customer thereby, which Terminal Owner will pay promptly upon invoice therefor, (b) deduct or
withhold the costs and expenses incun-ed from amounts otherwise due and owing by Customer to
Terminal Owner and/or (c) may, without fut1her notice, exercise its remedies under this Agreement
for default, in accordance with Article 8 hereof.
6.5
Petmits. Tetminal Owner shall obtain and maintain in force, and ensure that each
Terminal Owner Party obtains and maintains in force (as necessary), all Petmits including the
Regulatory Approvals. If Customer is required to obtain any Pe1mit that Applicable Law requires
to be issued in the name of Terminal Owner or another Te1minal Owner Party, Terminal Owner
shall provide all reasonable assistance to Customer in connection with Customer's efforts to obtain
and maintain such Permit, including by signing and submitting any applications or other
documentation required to be in Terminal Owner' s or another Terminal Owner Pat1y's name.

ARTICLE7
TITLE AND RISK OF LOSS; PRODUCT LOSS; DEMURRAGE
7.1
Title; Custody and Control. Customer (or its customer, as the case may be) shall
retain title to all Product delivered by it to the Terminal, and Terminal Owner acknowledges that
it has no title to or interest in the Product. Care, custody and control of (and risk of loss for) all
such Product shall pass to Terminal Owner at the time that such Product passes through the Meter
at the outlet flange of the applicable truck or pipeline delivering such Product into the Terminal
(the "Receipt Point") and shall remain with Terminal Owner until the railcar .receiving such
Product from the Terminal is no longer located at the Terminal and such railcar is removed from
the Terminal by the applicable rail canier. Title to Product shall not transfer to Terminal Owner
by reason of the performance of the Services. For the avoidance of doubt, Customer Terminal
Modifications are considered part of the Terminal for purposes of determining the Receipt Point
and other purposes of this Agreement, subject to Section 2.7.
7 .2
Loss Allowance; Product Degradation. Customer acknowledges that minor losses
(shrinkage) in the handling of crude oil is a n01mal pat1 of the transloading process and, as a result,
minor losses of crude oil related to the unloading and loading of such commodity shall be
considered negligible if within the Loss Allowance (as hereinafter defined).
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(a) Loss Allowance. If Customer Pruties and/or Terminal Owner observe Product
spillage or loss while transloading from trucks to railcars or from the pipeline to railcars, Customer
Pa1ties and Terminal Owner shall determine the volume oflost Product (as repmted on the relevant
spill repmt). Terminal Owner shall not be responsible for any loss of Product provided that such
loss does not exceed one bru-rel per railcar (each a "Loss Allowance"). Terminal Owner shall be
responsible for loss of Product that exceeds the Loss Allowance.
(b) Loss Credit. Customer shall not owe Terminal Owner any transloading fees for
lost Product in excess of the Loss Allowance. In the event of losses in excess of the Loss
Allowance, the loss above the Loss Allowance shall be settled and reflected as a credit (the "Loss
Credit") to Customer on Terminal Owner's invoice for such Month in an amount equal to the lost
bal1'els in excess of the Loss Allowance multiplied by the then crude oil bal1'el price of WTI
Midland (ARGUS). While Terminal Owner has care, custody and control of the Product pursuant
to Section 7.1, Terminal Owner shall be responsible for securing the Product and protecting the
Product against loss (above any Loss Allowance) or theft, and any such loss or theft shall not be
the basis of a Force Majeure claim by Terminal Owner under this Agreement. Te1minal Owner
shall indemnify and hold harmless the Customer Parties from and against any Liabilities arising
out of, incident to, or in connection with (a) the loss of Product in excess of the Loss Allowance
at the Terminal or otherwise due to the acts or omissions of Terminal Owner, or (b) any
contamination, damage, degradation or improper transloading of Product at the Terminal;
provided, however, that the limit of the indemnification shall be the Loss Credit given to Customer
as provided in this Section.
7.3 Demurrage. Terminal Owner shall be responsible for demul1'age, standby, delay
and similar charges related to the Services incurred by Customer Parties provided under this
Agreement for railcars and trucks if the applicable delay resulted from the acts or omissions of any
of the Terminal Owner Parties.
7.4 No Security Interest. Unless Customer has defaulted in its payment obligations
under this Agreement and such default is not cured, Terminal Owner, for itself and all Terminal
Owner Parties, shall not create, incur or suffer to exist any pledge, security interest, lien, levy or
other encumbrance of or upon any of the Product delivered to the Terminal or upon the Customer
Terminal Modifications. If Terminal Owner does, it shall indemnify, defend and hold harmless
the Customer Parties from and against any such pledge, security interest, lien, levy or other
encumbrance. Unless Terminal Owner has defaulted in its obligations under this Agreement and
such default is not cured, Customer shall not create, incur or suffer to exist any pledge, security
interest, lien, levy or other encumbrance of or upon the Tenninal (other than with respect to the
Customer Tenninal Modifications) in connection with this Agreement. If Customer does, it shall
indemnify, defend and hold harmless the Terminal Owner from and against any such pledge,
security interest, lien, levy or other encumbrance.

ARTICLES
TERM; REMEDIES
8.1 Term. Subject to early termination pursuant to this Article 8, the term of this
Agreement shall commence on the Effective Date and shall continue until January 1, 2020 (the
"Initial Term"). At Customer's election, the term may be renewed and extended for successive
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three (3) month periods (each such period, an "Extended Term") by written notice from Customer
to Te1minal Owner at least sixty (60) Days prior to the expiration of the Initial Te1m or any
Extended Term, as applicable (such Initial Term and any Extended Term(s) are herein collectively,
the "Term").
8.2 Termination Due to Failure of Conditions. This Agreement may be terminated at
any time prior to the Target Terminal Operations Commencement Date by either Customer or
Te1minal Owner, by the terminating Party's written notice of termination to the other Patty, if all
conditions set fmth below in this Section 8.2 to such terminating Party's obligations have not been
fulfilled by the Target Terminal Operations Commencement Date (as it may be extended by the
Parties in writing), unless the failure to so fulfiil by such time is due to an uncured breach of this
Agreement by the Party seeking to terminate.
(a)
Conditions to Customer' s Obligations. All obligations of Customer under
this Agreement from and after the Terminal Operations Commencement Date are subject to the
fulfillment, prior to or on the Target Terminal Operations Commencement Date, of each of the
following conditions, any or all of which may be waived in whole or in pait by Customer:

(i)
Compliance with Representations, Warranties and Agreements. The
representations and warranties made by Terminal Owner in this Agreement shall have been true
and correct in all material respects as of the Effective Date and as of the Target Terminal
Operations Commencement Date with the same force and effect as if such representations and
warranties were made at and as of the Target Terminal Operations Commencement Date, except
with respect to those representations and warranties specifically made as of an earlier date (in
which case such representations and waiTanties shall be true and c01Tect in all material respects as
of such earlier date). Terminal Owner shall have performed or complied in all material respects
with all material agreements, te1ms, covenants and conditions required by this Agreement to be
performed or complied with by Terminal Owner prior to or at the Target Terminal Operations
Commencement Date, including Tenninal Owner's full cooperation with Customer during the
Phase I Project, except as specifically provided to the contrary in this Agreement.
(ii)
Necessary Company Actions. Terminal Owner shall have taken any a11d all
requisite company actions and other steps and secured any other company approvals, necessary to
authorize and consummate this Agreement and the transactions contemplated hereby.
(iii)
and are effective.

Regulatory Approvals. The Regulatory Approvals shall have been obtained

(iv)
No Litigation. No action shall have been taken, and no statute, rule,
regulation or order shall have been promulgated, enacted, entered or enforced by any
Governmental Authority or by any court, including the entry of a preliminary or permanent
injunction, that would make this Agreement or the transactions contemplated hereby illegal,
invalid or unenforceable. No action or proceeding before any comt or Governmental Authority or
by any other Person, in each case, as a result of a11y Third Patty action, shall be threatened,
instituted or pending that would reasonably be expected to result in any of the consequences
referred to in the preceding sentence.
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(v)
SPCC & HSE Compliance. Te1minal Owner shall have in place an SPCC
plan for the Terminal that is reasonably satisfactory to Customer Pa11ies, and shall , upon request,
provide to Customer and Customer Parties all HSE and related documentation and maintain
practices necessary for Customer to obtain Customer Parties' approval of use of the Terminal.
(vi)
Easement. The easement described in Section 2.5 hereof for Customer' s
benefit shall have been obtained by Target Terminal Operations Conunencement Date .
(b)
Conditions to Terminal Owner's Obligations. All obligations of Terminal
Owner under this Agreement from and after the Terminal Operations Commencement Date are
subject to the fulfillment, prior to or on the Target Terminal Operations Commencement Date, of
each of the following conditions, any or all of which may be waived in whole or in part by Terminal
Owner:
(i)
Compliance with Representations, Warranties and Agreements. The
representations and watTanties made by Customer in this Agreement shall have been tme and
correct in all material respects as of the Effective Date and as of the Target Tem1inal Operations
Commencement Date with the same force and effect as if such representations and warranties were
made at and as of the Target Terminal Operations Commencement Date, except with respect to
those representations and wa1rnnties specifically made as of an earlier date (in which case such
representations and warranties shall be true and conect in all material respec;ts as of such earlier
date). Customer shall have performed or complied in all material respects with all material
agreements, terms, covenants and conditions required by this Agreement to be performed or
complied with by Customer prior to or at the Target Terminal Operations Commencement Date,
including the Phase I Project, except as specificaJly provided to the contrary in this Agreement.
(ii)
Necessary Company Actions. Customer shall have taken any and all
requisite company actions and other steps and secured any other company approvals, necessary to
authorize and consummate this Agreement and the transactions contemplated hereby.
(iii)
and are effective.

Regulatory Approvals. The Regulatory Approvals shall have been obtained

(iv)
No Litigation. No action shall have been taken, and no statute, rule,
regulation or order shall have been promulgated, enacted, entered or enforced by any
Governmental Authority or by any court, including the entry of a preliminary or permanent
injunction, that would make this Agreement or the transactions contemplated hereby illegal,
invalid or unenforceable. No action or proceeding before any court or Governmental Authority or
by any other Person, in each case, as a result of any Third Patty action, shall be threatened,
instituted or pending that would reasonably be expected to result in any of the consequences
referred to in the preceding sentence.
8.3 Remedies for Default. Except as otherwise specifically provided for under the
terms of this Agreement, if either Party fails to perfotm any of the representations, warranties,
covenants or other obligations imposed on it by this Agreement in any material respect (the
"Defaulting Party"), then the Pa1ty to whom the covenant or obligation was owed (the "NonDefaulting Pmty") may (without waiving any other remedy for breach hereof, each of which is
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hereby reserved), notify in writing the Defaulting Patty, stating specifically the nature of the
default (the "Default Notice"). The Defaulting Patty will have thitty (30) Days after receipt of the
Default Notice (the "Cure Period") in which to (i) remedy the cause or causes stated in the Default
Notice, (ii) provide adequate security satisfactory to Non-Defaulting Party to fully indemnify the
Non-Defaulting Patty for any and all consequences of the breach, or (iii) to dispute the claim of
breach in good faith. If the Defaulting Patty either cures the default or provides such adequate
security within the Cure Period, then this Agreement shall remain in full force and effect. If the
Defaulting Party fails to timely cure such default or to timely provide such adequate security, then,
without prejudice to its other remedies under this Agreement, at law or in equity, the NonDefaulting Party may suspend the performance of its obligations under this Agreement or
terminate this Agreement immediately upon giving written notice of such suspension or
termination to the Defaulting Patty. In the event of any Terminal Owner uncured default, Customer
(or its designee) may, at its option, without prejudice to its other remedies under this Agreement,
at law or in equity, perform the Services by whatever method Customer reasonably deems
expedient, and in such case, Te1minal Owner shall be liable to Customer for Customer's reasonable
direct damages and costs of cover and performing the Services, if applicable. The effective date of
any termination of this Agreement under this Section 8.3 shall be the date established in the notice
of such te1mination delivered by the Non-Defaulting Patty exercising its termination right
hereunder.
8.4 Termination for Extended Force Maieure. By written notice to the other Patty, a
Party shall have the right to terminate this Agreement prior to the end of the Term if the Parties
are unable to fulfill the purposes of this Agreement due to Force Majeure for a period equal to or
greater than (a) (60) consecutive Days or (b) sixty (60) Days in any one hundred and twenty (120)
consecutive Day period. Following the giving of such notice, neither Pa1ty shall have any further
obligations to the other Party under this Agreement (including, but not limited to, with respect to
the Minimum Volume Commitment).
8.5 Effect of Termination. In the event of the termination of this Agreement pursuant
to the provisions of Section 8.1, Section 8.2, Section 8.3 or Section 8.4, and except as provided in
Section 8.3, no Party to this Agreement shall have any futther liability or obligation under or in
respect of this Agreement, except that the provisions of this Agreement that by their nature survive
its termination (including prope1ty rights, indemnities, damage limitations, waivers, releases,
warranties, Permits, confidentiality and governing law provisions) shall remain applicable and
survive such termination and remain in force and effect; provided, however, that the termination
of this Agreement shall not (a) relieve any Party from any expense, liability or obligation or remedy
therefor that has accrued or attached prior to the date of such termination, nor (b) defeat or impair
the right of any Patty to pursue such relief as may otherwise be available to it on account of any
breach of this Agreement or any of the representations, warranties, covenants or agreements
contained in this Agreement by the other Patty.
8.6 Specific Performance and Declaratory Judgments. Damages in the event of breach
of this Agreement by a Party hereto may be difficult, if not impossible, to ascertain. Therefore,
each Patty, in addition to and without limiting any other remedy or right it may have, will have the
right to seek a declaratory judgment and will have the right to an injunction or other equitable
relief in any court of competent jurisdiction, enjoining any such breach, and enforcing specifically
the terms and provisions hereof, and each of the Patties hereto hereby waives any and all defenses
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it may have on the ground of lack of jurisdiction or competence of the court to grant such an
injunction or other equitable relief. The existence of this right will not preclude any Party from
pursuing any other rights and remedies at law or in equity that such Party may have.
8.7 Cumulative Remedies. Except as otherwise expressly stated in this Agreement, the
remedies provided under this Agreement are cumulative and in addition to any other rights or
remedies either Patty may have now or that may subsequently be available at Applicable Law, in
equity, by statute, in any other agreement between the Parties, or otherwise. Subject to the express
limitations in Section 10.6 hereof, nothing contained in the Agreement shall preclude either Party,
in its sole discretion, from (i) enforcing any or a11 of its rights or remedies against the other Patty
for any breach of this Agreement by that other Party or (ii) seeking any injunctive relief necessary
to prevent the other Party from breaching its obligations under the Agreement or to compel the
other Party to perform its obligations. No election of remedies shall be required or implied as a
result of a Pai1y' s decision to avail itself of a remedy.
8.8 Reinstatement after Termination. If this Agreement is terminated (other than due
to Customer's breach), and Terminal Owner plans to utilize or utilizes the Terminal for the purpose
of providing services similar to the Services under this Agreement, then, Terminal Owner shall
notify Customer in writing prior to the commencement of such services (an "Alternative Service
Notice"), detailing the anticipated arrangement or contract ("Alternative Service"). Any such
arrangement or contract for Alternative Service by Terminal Owner shall only be permitted if made
expressly subject to Customer's rights under this Section 8.8. Customer shall have thi1ty (30) Days
following receipt of at1 Alternative Service Notice to elect whether to reinstate this Agreement
under an Extended Term to commence on the date set forth in such Customer election (to be a date
no later than sixty (60) Days following the date of such election). Failure by Customer to respond
within such time period sha11 be deemed an election not to reinstate this Agreement; provided ,
however that at the expiration of such Alternative Service, Customer shall have the right to
reinstate this Agreement. If Customer elects to reinstate this Agreement, the arrangement that is
the subject of the Alternative Service Notice shall not be permitted and shall be cancelled promptly,
and this Agreement shall be reinstated in accordance with its terms. Any reinstatement of this
Agreement would be subject to the Customer's rights under this Section 8.8.

ARTICLE9
ASSIGNMENT AND TRANSFER
9.1 Assignment.
(a) Except as specifically otherwise provided in this Agreement, and subject to
Section 9.2 and Section 9.3, no Party shall have the right to assign its rights and obligations under
this Agreement (in whole or in pa11) to another Person except with the prior consent of the other
Party, which consent may not be unreasonably withheld, delayed or conditioned. Notwithstanding
the foregoing, a Party may assign its rights and obligations under this Agreement to an Affiliate of
such Party without the consent of the other Patty; provided that (i) such Person assumes in writing
the obligations of the assigning Party under this Agreement reasonably acceptable to the nonassigning Party, (ii) such assignment is made subject to this Agreement, and (iii) the assigning
Party shall not be released from any of its obligations under this Agreement without the consent
of the non-assigning Party. Any assignment in violation of this Section 9.1 shall be void ab inilio.
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(b) Except as provided in (a) above, nothing in this Section 9.1 shall prevent or
restrict Customer's members or owners from transferring their respective interests (whether equity
or otherwise and whether in whole or in pa11) in Customer without Terminal Owner's prior consent,
and nothing in this Section 9 .1 shall prevent or restrict Terminal Owner's members or owners from
transferring their respective interests (whether equity or otherwise and whether in whole or in patt)
in Te1minal Owner without Customer's prior consent. However, if a change of Control of a Pat1y
gives rise to a reasonable basis for insecurity on the part of the other Party, such change of Control
may be the basis for a request of adequate assurance of perfo1mance. Each Party shall have the
right without the prior consent of the other Paity to (i) mortgage, pledge, encumber or otherwise
impress a lien or security interest upon its rights and interest in and_to this Agreement, and (ii)
make a transfer pursuant to any security interest arrangement described in (i) above, including any
judicial or non-judicial foreclosure and any assignment from the holder of such security interest to
another Person; provided, in each case, such arrangement or action shall only be permitted if it is
expressly subject to and subordinated to the te1ms of this Agreement.
9.2 Right of First Offer {ROFR).
(a)
This Section 9.2 shall apply to any sale, assignment, transfer or disposition of
the Te1minal or any of the Terminal assets in (i) a singular transaction separate and apart from
other non-Terminal assets or interests or (ii) a transaction where the Terminal or such Terminal
assets comprise more than fifty percent (50%) of the aggregate value of such transaction (each, a
"Subsequent Transfer") by Terminal Owner to any Person that is not an Affiliate of Terminal
Owner from the Effective Date until the date that is five (5) years following the end of the Term
(such period, the "ROFR Period"); provided that any sale, assignment, transfer or disposition to
an Affiliate of Terminal Owner shall only be made expressly subject to the restriction in this
Section 9.2 with such Affiliate agreeing in writing to be bound by such restriction and provided
further that a Subsequent Transfer includes those sales, assignments, transfers or dispositions for
which a contractual agreement was executed within the ROFR Period, even if such transfer is not
consummated until after the ROFR Period.
(b)
Once the final terms and conditions of a Subsequent Transfer have been fully
negotiated, Terminal Owner shall give the Customer a written notice (the "ROFR Notice") stating
the assets to be transferred (the "Subsequently Transferred Interest"), and all such final te1ms and
conditions as are relevant to such Subsequent Transfer, together with a copy of all instruments or
relevant portions of instruments establishing such terms and conditions. Customer shall have the
right, but not the obligation, to elect, in its sole discretion, to acquire such Subsequently
Transferred Interest on the terms and conditions set f011h in the ROFR Notice. The ROFR Notice
shall constitute a binding offer (the "ROFR Offer") by Te1minal Owner to sell, assign, transfer and
dispose to Customer the Subsequently Transferred Interest at the price and upon the terms
specified in the ROFR Notice and such offer shall be irrevocable for thirty (30) Days following
receipt of the ROFR Offer by Customer. In the event that the sale price to be paid for the
Subsequently Transferred Interest by a proposed bona fide third-patiy purchaser consists of or
includes properties or assets other than cash, the target price to be paid by Customer shall be equal
to the fair market value of such non-cash consideration, as reasonably determined by the Pa11ies,
plus the amount of any cash consideration. If the Pat1ies are unable to agree on the fair market
value of such non-cash consideration, then the fair market value thereof shall be detennined by an
independent third-party appraisal , the cost of which will be shared equally by the Paities
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challenging the proposed fair market value. The independent third-pa11y appraiser who conducts
such appraisal shall be selected by the mutual agreement of the Parties. Customer (or its designated
Affiliate) may accept such ROFR Offer and acquire all of the Subsequently Transferred Interest
by giving written notice of the same to Terminal Owner within such thirty (30) Day period. The
failure by Customer to so notify Terminal Owner within such thi11y (30) Day period shall be
deemed an election by Customer not to accept such ROFR Offer.

If Customer accepts the ROFR Offer, then Terminal Owner and Customer
(c)
shall cooperate to consummate the Subsequent Transfer to Customer (or its designated Affiliate)
as promptly as practicable following such acceptance.
If Customer does not accept the ROFR Offer, then Terminal Owner may
(d)
transfer all, but not less than all , of the Subsequently Transferred Interest at any time within one
hundred eighty (180) Days following the end of the thii1y (30) Day period that Customer had to
accept the ROFR Offer. Any such Subsequent Transfer shall be (i) at a price not less than the price
set forth in the ROFR Notice and (ii) upon such other terms and conditions not, in the aggregate,
more favorable to the acquiring paify than those specified in the ROFR Notice. If Terminal Owner
does not consummate such Subsequent Transfer on such te1ms within such one hundred eighty
(180) Day period, the Subsequent Transfer shall again become subject to the right of first offer set
f011h in this Section 9.2.

If Terminal Owner structures a Subsequent Transfer as a merger or sale of
(e)
equity interests, such Subsequent Transfer shall be subject to the restrictions in this Section 9.2;
provided that the restiictions contained in this Section 9.2 shall not apply to any such indirect
transfer that is (i) a transaction involving a merger or other business consolidation of Terminal
Owner's ultimate parent entity with a Third Pa11y or a public securities offering; or (ii) ai1
acquisition with a Third Party in which the assets subject to such Subsequent Transfer were
included in a divestiture package and the allocated value of such assets does not constitute more
than twenty-five percent (25%) of the aggregate value of the acquisition.
9.3 Covenant Running with the Land. Any transfer of Te1minal Owner's interests in
the Terminal or any of the land on which the Terminal is located shall be subject to Customer' s
rights under this Agreement. This Agreement is (a) a covenant running with the Te1minal and the
land described on Exhibit A-2 hereto to the extent Terminal Owner is able to grant such a covenant
with respect to the land, it being reco.gnized that Terminal Owner is a lessee of the land and owns
no fee interest in the land; and (b) binding on and enforceable by Customer against Te1minal
Owner and its successors and assigns and their respective right, title and interest in and to the
Tetminal and the land described on Exhibit A-2 hereto, and as a benefit to Customer, its successors
and assigns. If Terminal Owner sells, transfers, conveys, assigns, grants or otherwise disposes of
all or any interest in such Terminal or land, then any such sale, transfer, conveyance, assignment,
or other disposition shall be expressly subject to this Agreement and expressly state as such in any
instrument of conveyance. Terminal Owner hereby authorizes Customer to record a memorandum
of this Agreement in the real property records of the relevai1t county where the Terminal is to be
located. The Parties agree that until Customer provides notice to the contrary, all payment terms
and pricing information shall remain confidential and be redacted from any filings in the real
property records.
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ARTICLE 10
INDEMNIFICATION; DAMAGES LIMITATION
10.1
Duty to Indemnify Customer Pai1ies. To the fullest extent permitted by
Applicable Law, subject to Section 10.12 and except as otherwise provided in this Agreement,
TERMINAL OWNER HEREBY AGREES TO RELEASE, PROTECT, DEFEND, INDEMNIFY,
AND HOLD HARMLESS CUSTOMER PARTIES from and against any and all Liabilities
(inclusive of claims made by or Liabilities of a Third Pai1y) for any (a) injury or death of persons,
(b) damage, loss, or injury to any prope11y, and (c) pollution or threat of pollution from the
Terminal, in each case, directly or indirectly ai·ising out of, incident to, or in connection with
performing or failure to perform Terminal Owner's obligations under this Agreement, EXCEPT
TO THE EXTENT SUCH LIABILITIES ARISE OUT OF THE GROSS NEGLIGENCE,
STRICT LIABILITY, WILLFUL MISCONDUCT, OR OTHER FAULT OR BREACH OF
LEGAL DUTY BY ANY MEMBER OF CUSTOMER PARTIES.
10.2
Duty to Indemnify Terminal Owner Pat1ies. To the fullest extent permitted
by Applicable Law, subject to Section 10.1 and except as otherwise provided in this Agreement,
CUSTOMER HEREBY AGREES TO RELEASE, PROTECT, DEFEND, INDEMNIFY, AND
HOLD HARMLESS TERMINAL OWNER PARTIES from and against any and all Liabilities
(inclusive of claims made by or Liabilities of a Third Party) for any (a) injury or death of persons,
(b) damage, loss, or injury to any prope11y (excluding Product loss or damage), and (c) pollution
or threat of pollution from the Tetminal, in each case, directly or indirectly arising out of, incident
to, or in connection with performing or failure to perform Customer' s obligations under this
Agreement, EXCEPT TO THE EXTENT SUCH LIABILITIES ARISE OUT OF THE
GROSS NEGLIGENCE, STRICT LIABILITY, WILLFUL MISCONDUCT, OR OTHER
FAULT OR BREACH OF LEGAL DUTY BY ANY MEMBER OF TERMINAL OWNER
PARTIES.
10.3
Te1m of Indemnity. The provisions of this At1icle 10 and any other
indemnification provisions set forth in this Agreement shall survive the termination or expiration
of this Agreement.

THE RELEASE, PROTECT, DEFEND,
10.4
Express Negligence.
INDEMNIFY AND HOLD HARMLESS OBLIGATIONS PROVIDED FOR IN THIS
AGREEMENT SHALL BE APPLICABLE WHETHER OR NOT THE LIABILITIES,
LOSSES, COSTS, EXPENSES AND DAMAGES IN QUESTION AROSE OR RESULTED
SOLELY OR IN PART FROM THE GROSS, SOLE, ACTIVE, PASSIVE, CONCURRENT
OR COMPARATIVE NEGLIGENCE, STRICT LIABILITY OR OTHER FAULT OR
VIOLATION OF LAW OF OR BY ANY INDEMNIFIED PARTY. CUSTOMER AND
TERMINAL OWNER ACKNOWLEDGE THAT THIS STATEMENT COMPLIES WITH
THE EXPRESS NEGLIGENCE RULE AND IS "CONSPICUOUS."
10.5
Notice and Defense. A pat1y indemnified hereunder shall, as soon as
practicable after receiving notice of any suit brought against it within this indemnity, furnish to the
indemnifying party the full pat1iculars within its knowledge thereof and shall render all reasonable
assistance requested by the indemnifying party in the defense of any Liabilities. Each indemnified
party shall have the right but not the duty to participate, at its own expense, with counsel of its
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own selection, in the defense and/or settlement thereof without relieving the indemnifying pat1y
of any obligations hereunder; provided, however, the indemnifying pai1y shall have control over
the defense and settlement as long as the settlement does not impose any obligations on the
indemnified pat1y. Any claim for indemnification by a member of Customer or Terminal Owner's
respective Group may only be brought by Customer or Tenninal Owner, as applicable, on behalf
of such member seeking indemnification.
10.6
No Consequential Damages. NOTWITHSTANDING ANYTHING TO
THE CONTRARY IN Tms AGREEMENT, NEITHER TERMINAL OWNER NOR
CUSTOMER SHALL BE LIABLE TO THE OTHER OR ANY MEMBER OF THE
OTHER'S GROUP, AND EACH PARTY HEREBY RELEASES THE OTHER PARTY
(AND THE OTHER PARTY'S GROUP), FOR ANY INDIRECT OR CONSEQUENTIAL
LOSSES OR DAMAGES, SPECIAL OR PUNITIVE DAMAGES, OR FOR LOST
PROFITS, WHICH ARISE OUT OF OR RELATE TO THIS AGREEMENT OR THE
PERFORMANCE OR BREACH THEREOF WHETHER IN CONTRACT, TORT OR
OTHERWISE; PROVIDED, HOWEVER, THAT THE LIMITATION ON LIABILITY
SET FORTH IN THIS SECTION 10.6 SHALL NOT LIMIT EITHER PARTY'S
RESPECTIVE INDEMNITY OBLIGATIONS HEREUNDER THIS AGREEMENT FOR
ANY LIABILITIES OCCASIONED BY THIRD PARTY CLAIMS, AS EXPRESSLY
PROVIDED IN THIS AGREEMENT. FOR THE AVOIDANCE OF DOUBT, THE
PARTIES AGREE THAT RECOVERY OF THE ACTUAL DIRECT DAMAGES
DESCRIBED IN SECTION 6.4 OR SECTION 8.3 SHALL NOT BE PRECLUDED BY
THIS SECTION 10.6.

ARTICLE 11
INSURANCE
_
11.1
Each Pru1y shall procure and maintain, at its sole expense, policies of
insurance (with solvent insurers rated by A.M. Best Company A-VI or higher) set forth in Exhibit
D. The insurance provisions of this Agreement, including the minimum required limits of Exhibit
D are intended to assure that ce11ain minimum standards of insurance protection are afforded and
the specifications herein of any amount or amounts shall be construed to supp011 but not in any
way to limit Pru1ies' liabilities and indemnity obligations as specified elsewhere in this Agreement.
All required insurance policies shall be endorsed to cover contractual liabilities insuring the
indemnifications contained in this Agreement.
In addition to the insurance required under Section 11.1, Terminal Owner
11.2
shall procure and maintain at its sole expense a pollution legal liability ("PLL") policy providing
coverage for remediation of environmental contamination at the Te1minal, for the costs of
responding to a spill or release of oil or hazardous materials at or from the Terminal, and for
personal injury and prope11y damage claims arising from environmental conditions associated with
Terminal operations. The PLL policy shall be in a form reasonably acceptable to Customer, shall
name the Customer and its Group as an additional insured, and shall be extended and renewed as
necessary to provide coverage that extends for a minimum of two (2) years following the Te1m, as
it may be extended. The PLL policy shall provide for a self-insured retention of not more than
$250,000 and for policy limits of not less than $5,000,000.
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11.3
All insurance carried by either Party (which insurance is in any way related
to the Services), whether or not required by this Agreement, shall, but only to the extent of the risk
and liabilities assumed by such Pai1y under this Agreement:

(a)
Name the other Party's Group as additional insmed (except for worker's
compensation/employer's liability or professional liability policies (with such additional insured
coverage not being restricted to the sole or concurrent negligence of the additional insured and not
being restricted to (i) "ongoing operations," (ii) coverage for vicarious liability, or
(iii) circumstances in which the named insured is pa11ially negligent);
(b)

Waive subrogation as to the other Pai1y's Group; and

(c)

Be primary and non-contributory to any insurance of the other Party's Group.

11.4
Although the scope of each Pru1y' s insurance obligations is defined by
reference to the risks and liabilities assumed under this Agreement, the insurance provisions of
this Agreement are, to the extent required to maximize their effectiveness, (a) separately and
independently enforceable, and (b) distinct and severable from, and shall not in any way limit any
release, protect, defense, indemnity or hold harmless obligations in this Agreement.

11.5
The insolvency, liquidation, bankruptcy, or failure of any insurance
company providing insurance for either Party, or failme of any such insurance company to pay
claims accruing, shall not be considered a waiver of, nor shall it excuse such Pai1y from complying
with, any of the provisions of this Agreement.
11.6
Each Party will promptly provide oral and written notice to the other Party
of any accidents or occurrences resulting in injuries to persons or prope11y in any way a1ising out
of or related to the Services and/or occurring on or near the Terminal. For the purpose of this
subsection, "promptly" requires oral notification to the other Party within two (2) hours of when
the incident occurred.
11.7
Unless specific, prior, written approval is obtained from the other Pru1y, a
Pru1y may not self-insure any of its obligations under this Agreement. Where approved, neither
Pa11y' s decision to self-insure shall in any way act as a prejudice against the other Pa11y and its
Group. All deductibles, self-insurance coverage or retentions shall be treated as coverage under
an insurance policy, and each Party and its Group will have the same benefits and protection
thereunder as though the self-insured Pat1y had secured a policy from a separate insurer.

ARTICLE 12
AUDIT; INSPECTION
12.1
Audits. Customer will have the right, upon reasonable notice, to review for
compliance with the terms of this Agreement, (a) the movement of Customer' s or Customer's third
party customers ' Product into, through and out of the Terminal, (b) the relevant portion of all
books, records, and information kept by or on behalf of Tenninal Owner that reasonably relate to
Customer' s rights and obligations under this Agreement, and (c) any fees and/or costs charged by
Terminal Owner pursuant to this Agreement, except for information subject to attorney-client
p1ivilege or confidential information associated with the Te1minal ' s personnel. Terminal Owner
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shall retain all such books and records for a period of four (4) years from the date the applicable
Services are rendered hereunder, or such greater period as required by Applicable Law. Customer
may audit such books and records at Terminal Owner's locations where such books and records
are stored. Any such audit will be at Customer's expense and will take place on Business Days
and during normal business hours. Any and all infonnation, audits, inspections and observations
made by Customer under this Section 12.1 shall: (i) be held in confidence, Customer exercising a
degree of care not less than the care used by Customer to protect its own proprietary or confidential
information that it does not wish to disclose; (ii) be restricted solely to those with a need to know
and not to disclose it to any other person, those persons notified of their obligations with respect
to the information; and (iii) be used only in connection with the operations that relate to this
Agreement. Te1minal Owner shall allow Customer's external auditors access to the Terminal, and
shall provide any information or explanations requested by such external auditors that Customer
would otherwise have access to pursuant to the terms and conditions of this Agreement.
ARTICLE 13
TAXES

13 .1
Customer's Obligations. Customer shall pay, or cause to be paid, and shall
indemnify and defend Terminal Owner from and against, all Taxes imposed by Applicable Law
on Customer with respect to the Product Throughput under this Agreement. Notwithstanding
anything in this Agreement to the contrary, Customer shall not be responsible for or be obligated
to indemnify or defend Terminal Owner with respect to (i) all ad valorem, prope1ty or similar
Taxes imposed by Applicable Law on Terminal Owner with respect to its ownership of the
Terminal, (ii) any Income Taxes imposed on Terminal Owner, or (iii) any employment, payroll or
similar Taxes imposed with respect to Terminal Owner's employees. Customer shall be
responsible for paying any sales, use or similar Taxes imposed on the performance of the Services
under this Agreement whether collected by Terminal Owner or otherwise.
13.2
Terminal Owner' s Obligations. Terminal Owner shall pay, or cause to be
paid, and shall indemnify and defend Customer from and against, (i) all ad valorem, prope1ty or
similar Taxes imposed by Applicable Law on Te1minal Owner with respect to its ownership of the
Terminal, (ii) any Income Taxes imposed on Terminal Owner, and (iii) any employment, payroll
or similar Taxes imposed with respect to Terminal Owner's employees. Notwithstanding anything
in this Agreement to the contrary, Terminal Owner shall not be responsible for or be obligated to
indemnify or defend Customer with respect to (i) any Income Taxes imposed on Customer, (ii)
any employment, payroll or similar Taxes imposed with respect to Customer's employees, or (iii)
any sales, use or similar Taxes imposed on the performance of the Services under this Agreement.
ARTICLE 14
FORCE MAJEURE

14.1
Declaration of Force Majeure Event. Except for Customer's obligation to
pay Terminal Owner the monetary amounts provided for in Article 4 of this Agreement for Product
actually Thrnughput at the Terminal, neither Party shall be liable to the other for any failure, delay,
or omission in the performance of its obligations under this Agreement, or be liable for damages,
for so Jong as and to the extent such failure, delay, omission, or damage arises directly or indirectly
from a Force Majeure occurrence; however, the Term of this Agreement shall not be extended by
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such period of Force Majeure delay. It is fmther agreed that the obligations of the Patties that are
affected by such Force Majeure (except as provided above), shall be suspended without liability
for breach ofthis Agreement during the continuance of the Force Majeure but for no longer period.
The Party affected by Force Majeure shall use commercially reasonable efforts to remedy the Force
Majeure condition with all reasonable dispatch, shall give notice to the other Patty of the
te1mination of the Force Majeure, and shall resume perf01mance of any suspended obligation
promptly after termination of such Force Majeure.
14.2
Force Majeure. A "Force Majeure Event" or "Force Majeure" means any
cause not within the reasonable control of a Party claiming suspension, and that could not have
been avoided or overcome by the exercise of due diligence by such Party, and includes, but is not
limited to, the following events to the extent consistent with the definition above: an act of God;
fire; flood; hurricane; explosion; accident; act of the public enemy; riot; sabotage; epidemic;
quarantine restriction; strike, lockout, or other industrial disturbance or dispute or difference with
workers; labor shortage; civil disturbance; inability to secure or delays in obtaining labor,
materials, supplies, easements, surface leases, or rights-of-way, including inability to secure
materials by reason of allocations promulgated by an authorized Governmental Authority, so long
as such Party has used commercially reasonable effmts to obtain the same; compliance with a
request, recommendation, act, rule, regulation or order of a Governmental Authority having or
purp01ting to have jurisdiction; delays or failures by a Governmental Authority to grant Permits
applicable to the Te1minal so Jong as the Patty experiencing the occurrence has used its
commercially reasonable effo1ts to make any required filings with such Governmental Authority
relating to such Permits; unanticipated or emergency shutdowns or turnarounds for maintenance
and repair; freezing of wells or delivery facilities, partial or entire failure of wells, and other events
beyond the reasonable control of a Party claiming suspension that affect the timing of production
or production levels; the plugging of equipment, lines of pipe or other facilities ; destruction,
breakage and/or accidents to facilities including machinery, lines of pipe, wells or storage caverns
or facilities ; the necessity for making repairs to or alterations of pipelines; the unavailability,
interruption, delay or cmtailment of Product transportation services; or, any other cause or causes
beyond the reasonable control of the Party claiming suspension, whether similar or not to those
listed. The settlement of strikes or differences with workers shall be entirely within the discretion
of the Party claiming suspension.
14.3
Notice of Force Majeure Event. If either Party finds it necessary to declare
Force Majeure under this Agreement, then as soon as reasonably possible after the occurrence of
Force Majeure, such Pm·ty shall immediately notify the other Party, first by telephone or e-mail,
and then promptly by mail or overnight express courier, giving reasonably full details of such
occurrence and its estimated duration. The cause of such Force Majeure occurrence shall , only if
the affected Party deems it reasonable and economic, be remedied with all reasonable dispatch and
the other Patty shall be notified either of the date so remedied or the decision not to remedy as
soon as practicable.

ARTICLE 15
GENERAL PROVISIONS
15.1 Ce1tain Representations and Warranties. Each Patty represents and warrat1ts, as of
the Effective Date, that (a) it is duly organized and validly existing under the laws of the
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jurisdiction in which it is incorporated or formed; (b) it has all necessary power and authority to
enter into and perform its obligations under this Agreement; (c) other than the Regulatory
Approvals, which are required to be pursued under this Agreement, such Paity is duly qualified or
licensed to do business in all jurisdictions wherein the nature of its business and operations or the
character of the properties owned or leased by it make such qualification or licensing necessary
and where failure to be so qualified or licensed would impair its ability to perform its obligations
under this Agreement or would otherwise have a material adverse effect on the other Patty; (d) its
execution, delivery and perfo1mance of this Agreement has been duly authorized by all necessary
action on its part and on the patt of its Affiliates (as the case may require); (e) its execution,
delivery and (provided the required Regulatory Approvals are obtained) performance of this
Agreement and the consummation of the transactions contemplated hereby will not conflict with,
or result, by itself or with the giving of notice or the passage of time, in any violation of or default
under, any provision of the articles of incorporation or bylaws of such Party or any material
m01tgage, indenture, lease, agreement or other instrument or any permit, concession, grant,
franchise, license, contract, authorization, judgment, order, decree, writ, injunction, statute, Jaw,
ordinance, rule or regulation applicable to such Patty or its properties; and (f) no consent, approval,
order or authorization of, or registration, declaration or filing with, any Governmental Authority
or other Third Patty is required in connection with the execution and delivery of this Agreement
by such Patty or the consummation by such Party of the transactions contemplated hereby, except
for filings required in order to obtain the required Regulatory Approvals, as described in
Section 2.1 .
15.2 Independent Contractor. This Agreement shall not be construed as creating a
pattnership, joint venture or establish a principal and agent relationship or any other similar
relationship between Customer and Terminal Owner with respect to the subject matter hereof. It
is understood and agreed that the relationship created by this Agreement is that of principal and
independent operator and not that of principal and agent, master and servant, or employer and
employee; and Terminal Owner and its employees and contractors shall not be the employees of
Customer for any purpose whatsoever. Customer shall designate the work and services it desires
to be perfonned under this Agreement and the ultimate results to be obtained, but shall defer to
Terminal Owner as to the methods and details of performance in accordance with the terms and
conditions of this Agreement.
15.3 Notices. Any notice, request, demand or communication required to be given by
either Party under this Agreement shall be in writing. It may be delivered or sent to the attention
of the contact nan1e and address specified in this Agreement by courier service (which is deemed
served when delivered) or fax (which is deemed served on the Business Day it was received with
written confirmation made thereof) or by ce1tified mail or its equivalent, postage prepaid, return
receipt requested or postage prepaid United States Express Mail or its equivalent (which is deemed
served the second Business Day after posting). Unless otherwise provided in this Agreement,
Email notice is not sufficient. A Party may change the individual and/or address for notices by
giving the other Patty notice of such change in the manner set fmth above.

Ifto Terminal Owner:
Maalt, LP
4413 Carey Street
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Fort Wo11h, Texas 76119
Attention: Marty Robe11son
With a copy to:
James Lanter
James Lanter, PC
560 N. Walnut Creek, Suite 120
Mansfield, Texas 76063

If to Customer:
Sequitur Permian, LLC
2050 West Sam Houston Parkway S, Suite 1850
Houston, Texas 77042
Attention: CFO
With a copy to:
Sequitur Permian, LLC
2050 West Sam Houston Parkway S, Suite 1850
Houston, Texas 77042
Attention: General Counsel
15 .4 Compliance with Policies and Laws.
(a)
HSE Policies. Terminal Owner shall establish, maintain and implement
written health, safety and environmental ("HSE") policies, programs and protection and compliance
systems covering operations conducted at the Terminal that conform in all material respects with
generally accepted industry best practices (as amended from time to time, an "HSE
Program"). Terminal Owner shall (a) monitor on a periodic basis its HSE performance and record
performance data, (b) conduct an annual review of its HSE Program, and (c) correct any performance
deficiencies identified and update the HSE Program as appropriate. Terminal Owner shall notify
Customer as soon as reasonably practicable upon becoming aware of any HSE incident or any other
material incidents, conditions or HSE matters that could reasonably be expected to adversely affect
Terminal operations or Customer. Without limiting the foregoing, Terminal Owner shall maintain
currently effective Spill Prevention, Control and Countermeasure ("SPCC") plans and programs,
and shall promptly respond to any spill at the Terminal in a manner that (x) is consistent with the
SPCC plans, (y) complies with Applicable Law, and (z) seeks to minimize, correct and eliminate
any harm to the environment or human health and safety. Terminal Owner shall also comply with
and shall cause its subcontractors and their respective employees and consultants to comply with
all applicable Customer rules and regulations (as revised from time to time) known to Terminal
Owner that relate to the safety and security of persons and prope11y, protection of the environment,
housekeeping and work hours.
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(b)
Compliance with Laws. Terminal Owner agrees that it will comply with,
and shall cause its subcontractors and their respective employees, to comply with, all federal,
state, and local employment laws and regulations having jurisdiction over the Services, and all
other Applicable Law governing the employment relationship and practices and/or protection of
the environment. Terminal Owner represents that each of its employees, agents, contractors,
subcontractors involved on Terminal Owner's behalf in canying out the Services is qualified to
work pursuant to written documentation from the appropriate regulatory authorities of the United
States.

15.5 Applicable Law. This Agreement is subject to all Applicable Law. If this
Agreement or any provision of it is found contrary to or in conflict with any such Applicable Law,
this Agreement shall be deemed modified to the extent necessary to comply with same.
15.6 Successors. The provisions of this entire Agreement shall be binding upon the
respective successors and permitted assigns of the Parties.
15.7 No Third-Party Beneficiaries. This Agreement is entered into for the benefit of the
Patties only, and except as may be specifically set forth herein, including the indemnity provisions,
no other Person shall be entitled to enforce any provision hereof or otherwise be a third-party
beneficiary hereunder.

15.8 Rebates Prohibited. Neither Patty will pay any commission, fee, or rebate to an
employee of the other Party or favor an employee of the other Patty with any gift or entertainment
of significant value.
15.9 No Brokers' Fee. Neither Party has incurred any liability to any financial advisor,
broker or finder for any financial advisory, brokerage, finder's or similar fee or commission in
c01mection with the transactions contemplated by this Agreement for which either Party or any of
its Affiliates could be liable.
15. l O Waivers; Cumulative Rights. No term, covenant, condition, benefit or right
accruing to a Party under this Agreement (or any amendment) shall be deemed to be waived unless
the waiver is reduced to writing, expressly refers to this Agreement, ai1d is signed by a duly
authorized representative of such Party waiving compliance. No failure or delay in exercising any
right hereunder, and no course of conduct or dealing, shall operate as a waiver of any provision of
this Agreement or affect in any way the right of such Party at a later time to enforce the
performance of such provision. No waiver by any Party of any condition, or any breach of any
term or covenant contained in this Agreement, in any one or more instances, shall be deemed to
be or construed as a fmther or continuing waiver of any such condition or breach or a waiver of
any other condition or of any breach of any other term or covenant. The rights of Parties under
this Agreement shall be cumulative, and the exercise or partial exercise of any such right shall not
preclude the exercise of any other right.
15.11 Governing Law. THIS AGREEMENT SHALL BE GOVERNED BY THE LAWS
OF THE STATE OF TEXAS, WITHOUT GIVING EFFECT TO ITS CHOICE OF LAW
PROVISIONS THAT WOULD REQUIRE APPLICATION OF THE SUBSTANTIVE LAWS
OF ANOTHER JURISDICTION. TO THE EXTENT PERMITTED BY APPLICABLE LAW,
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THE PARTIES WAIVE ALL RIGHTS TO A TRIAL BY JURY IN CONNECTION WITH ANY
ACTION OR LITIGATION ARISING OUT OF OR RELATING TO THIS AGREEMENT,
INCLUDING, BUT NOT LIMITED TO, ANY DISPUTE CONCERNING OR
INTERPRETATION OF THE AGREEMENT, WHETHER SOUNDING IN CONTRACT,
TORT, OR OTHERWISE. THE PARTIES SPECIFICALLY ACKNOWLEDGE THAT THIS
WAIVER IS MADE KNOWINGLY AND VOLUNTARILY AFTER AN ADEQUATE
OPPORTUNITY TO NEGOTIATE THE TERMS.

15 .12 Captions. The captions used in this Agreement are for convenience only and shall
in no. way define, limit or describe the scope or intent of this Agreement or any pa11 thereof.
15.13 Severability. If any provision of this Agreement is held by a com1 of competent
jurisdiction to be partially or completely unenforceable, this Agreement shall be deemed to be
amended partially or completely to the extent necessary to make such provision enforceable, and
the remaining provisions shall remain in full force and effect.
15.14 Counterpai1s. This Agreement may be executed in one or more counterpa11s, each
of which will be deemed an original and part of one and the same document.
15.15 Entire Agreement; Amendment. This Agreement constitutes the entire agreement
between the Parties regarding the subject matters set fo11h herein. No variation, modification or
change of the Agreement shall be binding upon either Pa11y unless contained in a written
instrument executed by a duly authorized representative of each of the Parties.

15 .16 Survival. After termination or expiration of this Agreement, the provisions hereof
that by their sense and context are intended to survive the expiration or other termination of the
Agreement because they reasonably require some action or forbearance after termination or
expiration (including, without limitation, the reinstatement, indemnity, hold hmm.less and similar
obligations under this Agreement) shall so survive.
15.17 Publicity. Neither Patty may make a press release or other public announcement
conceming this Agreement, except to the extent that such press release or other public
announcement is required by Applicable Law or rules and regulation of any governmental agency
or any stock exchange, in which case, the disclosing Party shall prior to such disclosure (a) notify
the other Patty of the reasons or basis for such disclosure, (b) make the proposed disclosure
available to other Pmty and (c) obtain the written consent of other Patty with respect to the form
of such proposed disclosure, which consent shall not be unreasonably withheld.
15.18 Construction. The following rules of construction will govern the interpretation of
this Agreement: (a) "years" will mean calendar years unless otherwise defined; (b) "including"
does not limit the preceding word or phrase; (c) section titles or headings do not affect
interpretation; (d) "hereof," "herein," and "hereunder" and words of similar meaning refer to this
Agreement as a whole and not to any pmticular provision of this Agreement; (e) reference to any
agreement (including this Agreement), document or instrument means such agreement, document,
or instrument as amended or modified and in effect from time to time in accordance with the terms
thereof a11d, if applicable, the terms of this Agreement; (f) no rule of construction interpreting this
Agreement against the drafter will apply; (g) references to Sections and Exhibits refer to Sections
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and Exhibits of this Agreement unless otherwise indicated; (h) references to laws refer to such
laws as they may be amended from time to time, and references to paiiicular provisions of a law
include any corresponding provisions of any succeeding law; (i) references to money refer to legal
cutTency of the United States, unless otherwise specified; G) the word "or" is not exclusive;
(k) references to any Person includes references to such Persons successors and permitted assigns;
and (l) the Exhibits attached hereto are hereby incorporated by reference and included as pati of
this Agreement.

15 .19 Attorneys' Fees. In the event that any suit or action is instituted under or in relation
to this Agreement, including without limitation, to enforce any provision in this Agreement, the
prevailing Patiy in such dispute shall be entitled to recover from the losing Party all fees, costs and
expenses of enforcing any right of such prevailing Party under or with respect to this Agreement,
including without limitation, such reasonable fees and expenses of attorneys and accountants,
which shall include, without limitation, all fees, costs and expenses of appeals.
15.20 Confidentiality. All non-public, confidential data and information exchanged by
the Parties in connection with or under this Agreement and all pricing terms shall be maintained
in strict and absolute confidence, and no Patiy receiving such data, information or terms
("Receiving Party") shall disclose, without the prior consent of the other Pa1iy, any such nonpublic, confidential data, infom1ation or pricing terms unless the release thereof is to Receiving
Party's Affiliates, and the employees, owners, officers, directors, consultants, attorneys, agents, or
representatives of Receiving Paiiy and its Affiliates (collectively, "Representatives") on a clear
need-to-know basis and subject to the confidentiality restrictions hereof, required by Applicable
Law (including any requirement associated with an elective filing with a Governmental Authority)
or the rules or regulations of any stock exchange on which any securities of the Pa11ies or any
Affiliates thereof are traded. Nothing in this Agreement shall prohibit the Parties from disclosing
whatever information in such manner as may be required by Applicable Law; nor shall any Party
be prohibited by the terms hereof from disclosing information acquired under this Agreement to
any Representative or any financial institution or investors providing or proposing financing to a
Party or to any Person proposing to purchase the equity in any Paiiy or the assets owned by any
Patiy. Notwithstanding the foregoing, the restrictions in this Section will not apply to data or
information that (a) is in the possession of the Person receiving such information prior to disclosure
by the other Party, (b) is or becomes known to the public other than as a result of a breach of this
Agreement or (c) becomes available to a Pa1iy a non-confidential basis from a source other than
the other Party, provided that such source is not bound by a confidentiality agreement with, or
other fiduciary obligations of confidentiality to, the other Patiy. This Section will survive any
termination of this Agreement for a period of twenty (24) Months from the end of the year in which
the date of such termination occurred.
[Signature Page Follows]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be duly
executed by their respective authorized officers effective for all purposes as of the Effective Date.

Terminal Owner:
Maalt, LP
By:

~/-

N_ame:--==
"d' ~
II>\.
Title:
I
L)

..L

~--,,~

9' Coo

Customer:
Sequitur Permian, LLC

Signature Page to Terminal Services Agreement
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Exhibit A-1
Rail Terminal Facility

Terminal Facility Address:
Barnhart Loading Facility
44485 W. Hwy 67
Barnhart TX, 76930
Facility description:
Approximately 10,065 ft. of track within a leased (University Lands) site being approximately 2.8
Miles West of the town ofBarnhait, being in Irion County, Texas. Rail facility includes #11 (115#)
switches (2-mainline & 3-facility) to allow rail extension/access to an existing Texas Pacifico
mainline track. Hardwood ties 8' x 6' with #115 lb. new rail with 3 flop over derails and concrete
Xing panels. The facility accommodates 6,913 feet of track accessible for crude transloading
operations, and includes access roadway from State Highway 67 and all associated drainage/dirt
work required on the site. The site has 24/7 capability with all-weather roads and lighting.
Road Access:
Common use, Multi-Tenant Road to the Ctude oil off load Terminal.
Hwy 67 access- turn-lanes/ acceleration lanes.
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Exhibit A-2
Land
Land description:
269.610 acres of land, more or less, lying in Sections 9, 10, 11, & 12, Block 43, University Lands,
Irion County, Texas, as more fully shown below:
SECTIONS 9, 10. 11 AND 12, BLOCK 43, UNIVERSITY LANDS
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Exhibit B
Phase I Project

Customer will outfit the Terminal with the following items:
•
•
•
•
•
•

Vent line for connection to trucks and railcars
Obtain easement from University Lands for the vent lines
Flare facility (including a flare, separator and a tank) connected to vent lines for gaseous
hydrocarbon byproduct
Transloaders sufficient to transfer Product from tiucks (or pipeline in the event Phase II is
implemented) onto railcars
Hoses, valves and fittings to connect vent lines to trucks, railcars, and flare
Fire extinguishers at manifolds
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Exhibit C
Phase II Project

Customer will outfit the Terminal and land near the Terminal with the following items:
•
•
•
•
•

Oil gathering pad with secondary containment, truck racks, charge pumps, electrification,
vapor recovery unit, flare, scrubber and automation
Obtain easements from University Lands for pipelines to the transloading area from nearby
land
Storage tanks with capacity of at least 20,000 banels sufficient to store oil near the train
loading area
Pipelines connecting the storage tanks to the transloading area
Fill manifolds tying in the pipelines to the transloaders will be made for transloaders
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Exhibit D
Minimum Insurance Requirements
A.

Workers Compensation and Employers Liability (with Alternate Employer):
Statutory requirements in states where operating, to include all areas involved in Services,
but a minimum of.
$1,000,000 Each Accident

Employers Liability

$1,000,000 Disease Each Employee
$1 ,000,000 Disease Policy Limit
B.

Commercial General Liability (CGL):
Occurrence Form
Each Occw-rence

$1,000,000

General Aggregate

$2,000,000

Products-Completed operation aggregate

$2,000,000

Personal and injury

$1 ,000,000

Coverage to include: Bodily injury and property damage, including broad form prope1ty
damage, products-completed operations, sudden and accidental pollution, blanket
contractual specifically covering the indemnity obligations in this Agreement, severability
of interests, actions over, independent contractor(s), personal injury (with contractual
exclusion deleted where required by contract), XCU.

C.

Automobile Liability
Bodily injury and prope1ty damage

$1,000,000 combined single limits

Owned, non-owned, and hired autos

per accident

With broadened pollution coverage,
and MCS-90 endorsement (if carrying cargo)
D.

Umbrella/Excess Liability (over EL, CGL, and Auto)
$10,000,000

Each Occurrence
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$10,000,000

Property
Te1111inal Owner shall provide first paity/prope1ty insurance covering its own prope1ty in
the amount of the replacement cost of the property.

Additional Requirements:
1. All insurance policies of Terminal Owner, in any way related to the Services and whether or
not required by this Agreement, shall , but only to the extent of the risks and liabilities assumed
hereunder: (i) name Customer Paities as additional insured (except for worker's compensation,
employer's liability, OEE/COW, or professional liability policies) (with such additional
insured coverage including coverage for the sole or concurrent negligence of the additional
insured and not being restricted (a) to "ongoing operations," (b) to coverage for vicarious
liability, or (c) to circumstances in which the named insured is partially negligent), (ii) waive
subrogation against Customer Patties, and (iii) be primary and non-contributory to any
insurance of Customer Parties.
2. Each Party shall have its policies endorsed to provide not less than thirty (30) Days prior
notification in the event of non-renewal, cancellation or material change in the policies. Each
Party shall be responsible for any deductibles or self-insured retentions stated in its policies.
3. Terminal Owner shall require the same minimum insurance requirements as listed above of all
of its subcontractors will include the same indemnity requirements from each subcontractor.
Terminal Owner shall be and responsible for any deficiencies in coverage or limits,
4. Each Patty shall provide a certificate of insurance on a form satisfactory to the other Party
(attaching appropriate copies of endorsements) and all carriers must have an A.M. Best rating
of at least A-VI. Copies of certified policies shall be provided upon written request of a Paity.
5. Completed operations coverage shall be maintained by Terminal Owner in favor of
indemnitee(s) for a period of two (2) years after final payment to Terminal Owner; Customer
Paities shall continue to be named as additional insured(s) during this time frame.
6. Insurance limits required above may be arranged under a single policy for the full limits
required or by a combination of underlying policies with the balance provided by an excess or
umbrella policy. Coverage provided under any excess or umbrella policy must be at least as
broad as the coverage provided by the primary policy(s).
7. Nothing in this section shall be deemed to limit any Party' s liability under this Agreement, and
a Patty' s decision to self-insure shall work no prejudice on the other Party.
8. Neither the minimum policy limits of insurance required of the Patties nor the actual amounts
of insurance maintained by the Parties under their insurance program shall operate to modify
the Patties' liability or indemnity obligations in this Agreement.
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,sequitur
December 7, 2018
Via email to mrobertson(c7r,v-prop.com

FedEx

Maalt, LP
4413 Carey Street
Fort Worth, Texas 76119
Attention: Marty Robertson

Via email to cfavors@vprop.com
vprop.com
Maalt, LP
4413 Carey Street
Fort Worth, Texas 76119
Attention: Chris Favors

EXHIBIT
2

Re: Notice of Force Majeure
Gentlemen:

Reference is made to that certain Terminal Services Agreement ("Agreement") dated August 6,
2018 between Sequitur Permian, LLC ("Customer") and Maalt, L.P. ("Terminal Owner") relating
to the use of Terminal Owner's rail terminal facility located in Barnhart, Texas ("Terminal"). All
capitalized tenus not otherwise defined herein have the same meanings as in the Agreement.
Consistent with the ongoing discussions between our companies, and as you are already aware,
there presently exists the following situation that is not within the Customer's reasonable control:
the unavailability, interruption, delay, or curtailment of rail transportation services for the Product,
despite continued efforts to procure such services ("Existing Force Majeure") to allow for the use
of the Terminal for the intended purposes of the Agreement.
Therefore, Customer hereby notifies Terminal Owner of the Existing Force Majeure and hereby
finds it necessary to declare Force IVlajeure under the Agreement. Customer currently anticipates
that the Existing Force Majeure will continue for the foreseeable future.
Accordingly, pursuant to the Agreement, Customer is not liable for any failure, delay, or omission
of performance arising directly or indirectly from the Force Majeure, and Customer's obligations
affected by the Force Majeure, including but not limited to, the obligation to utilize the Terminal
for the throughput of Product via rail, axe hereby suspended.
Customer will keep Terminal Owner informed of any changes or developments in the status of the
existing Force Majeure.

This notice is without prejudice to Customer's rights and remedies, all of which are hereby
reserved.

Thank you for your attention to this matter.
Sequitur Permian, LI,C
24 Smith Road, Suite 600 Midland, Texas 79705
P.O. Box 50608 Midland, Texas 79710
432.218.2001 f) 888.400.4170

Two BriarLake Plaza 2050 West Sam Houston Parkway S, Suite 1850

Houston, Texas 77042 SequiturEnergy.com
713.395.3000 f) 713.395.3099

Maalt_000002

Maalt 2nd MPSJ 0319

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

equitur

Page 320 of 333

Letter to Maalt, LP
December 7, 2018
Page 2

Sincerely,

í
1raden Merrill
CFO
Cc:

Via FedEx
James Lantner
James Lantner, PC
560 N. Walnut Creek, Suite 120
Mansfield, Texas 76063

Sequitur Permian, LLC
24 Smith Road, Suite 600 Midland, Texas 79705
P.O. Box 50608 Midland, Texas 79710
432.218.2001 f) 888.400.4170

Two BriarLake Plaza 2050 West Sam Houston Parkway S, Suite 1850

Houston, Texas 77042 SequiturEnergy.com
713.395.3000 .f) 713.395.3099
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EXHIBIT 10

Maalt 2nd MPSJ 0321

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 322 of 333

Maalt 2nd MPSJ 0322

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 323 of 333

Maalt 2nd MPSJ 0323

Case 20-04064-elm Doc 48-1 Filed 11/16/20

Entered 11/16/20 16:01:52

Page 324 of 333

EXHIBIT 11
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Memorandum
To:

Scott Josey

From:
CC:

Date:
Re:

Daniel Goodwin, Lee Elsner, Verne Harper, Lucy Wathen, Derek Davis
Charlie Odom, Larry Long, Mike van den Bold, Braden Merrill, Mark Tarver, Bill Crow, Blake Cantley
December 18, 2018
Weekly Status Update - SEM Operating Company LLC

1

r

EXHIBIT
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January 2, 2019

i
I

2
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January 2, 2019

1

1

1
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January 2 2019

4
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January 2, 2019

I

I
I
I

I
Facility Update
Barnhart:
Vista Railyard - 100% Complete
Vista to Barnhart Oil Gathering Facility line - 60% complete. We need to finish installing rockshield,
and x-ray welds/jeep coating. Estimated completion of 1/8/19.
Barnhart Oil Gathering Facility - All plumbing is complete. We have the liner installation set up for
1/4/19. Flare piping is prefabbed and awaiting liner installation for final assembly.

I
I
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS,
FORT WORTH DIVISION
In re:
VISTA PROPPANTS AND LOGISTICS,
LLC, ET AL.,
Debtors

MAALT, LP,
Plaintiff,
vs.
SEQUITUR PERMIAN, LLC,
Defendant.

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

Chapter 11
Case No. 20-42002-ELM-11

Jointly Administered

Adversary No. 20-04064-elm
Removed from Cause No. CV19-003 in
the 51st Judicial District Court, Irion
County, Texas

ORDER ON PLAINTIFF’S AMENDED SECOND
MOTION FOR PARTIAL SUMMARY JUDGMENT
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ON THIS DAY, the Court considered the Amended Second Motion for Partial Summary
Judgment filed by Plaintiff, Maalt, LP (“Maalt”), the response filed by Sequitur Permian, LLC
(“Sequitur”), Defendant, and any reply, and the entirety of the summary judgment evidentiary
record. After giving consideration to the Motion and all related documents, the Court is of the
opinion that it should be granted.
IT IS, THEREFORE ORDERED THAT:
1.

There is no material question of fact with respect to Sequitur’s affirmative defense
of force majeure, and summary judgment is granted in favor of Maalt with respect
to the affirmative defense of force majeure;

2.

Both as a matter of law and because there is no material question of fact with respect
to

Sequitur’s

affirmative

defenses

of

impossibility

and

commercial

impracticability, summary judgment is granted in favor of Maalt with respect to the
affirmative defenses of impossibility and commercial impracticability;
3.

Both as a matter of law and because there is no material question of fact with respect
to Sequitur’s affirmative defense of failure of a condition precedent, summary
judgment is granted in favor of Maalt with respect to the affirmative defense of
failure of a condition precedent;

4.

As a matter of law, the shortfall payment provisions imposed upon Sequitur in
Article 3 of the Terminal Services Agreement do not result in a liquidated damages
provision triggered by a default or breach of the agreement and do not create an
unenforceable penalty provision, therefore, summary judgment is granted in favor
of Maalt on that defense; and

2
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There is no material question of fact with respect to Sequitur’s counterclaim and
affirmative defense asserting that Maalt breached the Terminal Services
Agreement, and summary judgment is granted in favor of Maalt dismissing
Sequitur’s breach of contract cause of action and its affirmative defense.
# # # END OF ORDER # # #

Submitted by:
James Lanter
State Bar No. 11940700
JAMES LANTER, P.C.
560 N. Walnut Creek
Suite 120
Mansfield, Texas 76063
(817) 453-4800
(817) 453-4801 FAX
jim.lanter@lanter-law.com

Paul O. Wickes
State Bar No. 00788663
WICKES LAW, PLLC
5600 Tennyson Parkway
Suite 205
Plano, Texas 75024
(972) 473-6900
(972) 767-3225 FAX
pwickes@wickeslaw.com
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