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MOTION FOR PARTIAL SUMMARY JUDGMENT1

1

Maalt's motion together with this brief amends Maalt's state court motion for summary judgment refiled in this
Court on September 28, 2020. (Adv.Doc. 19.)
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STATEMENT OF FACTS
Prior to the bankruptcy filing, Maalt was in the business of operating rail transloading
facilities that transloaded materials used in the oil and gas industry in Texas. Its transloading
activities typically involve transloading materials from rail cars to trucks for delivery to well sites
and vice versa. In 2018 to 2019, Maalt operated a transloading facility in Barnhart, Texas (the
"Barnhart Facility") that is on the railroad owned and operated by Texas Pacifico Transportation,
Ltd. ("TXPF").1 It is located approximately mid-way between San Angelo and Rankin, Texas.
TXPF has track that runs through the Permian Basin and interchanges (connects) to tracks
owned by other railroads including the Union Pacific, BNSF, and Fort Worth and Western
Railroad ("FWWR"). The FWWR in turn interchanges with track owned by BNSF (at the San
Angelo interchange) and The Kansas City Southern Railway ("KCS") (at the Fort Worth
interchange) as shown in the following map2:

1
2

In depositions, the Barnhart Facility was often referred to as the Vista rail facility.
https://image.slidesharecdn.com/txpf-ptp-sa-2011presentation-110303162527-phpapp02/95/westtexas-trade-summit-2011-texas-pacifico-3-728.jpg?cb=1299169980

1
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Through those interchanges and railroads, goods can be shipped into and out of the
Permian Basin area by rail. The Barnhart Facility was able to accept goods brought to it by truck
or train from anywhere in the country, and then transloaded to either truck or train for delivery
either within the Permian Basin or other areas throughout the country.
In approximately May 2018, Sequitur contacted Maalt to discuss arrangements through
which Maalt would transload Sequitur's crude oil at the Barnhart Facility because that facility
was adjacent to land on which Sequitur had producing oil wells.3 At the time, the pipelines
leading from the Permian Basin to various oil markets were at capacity and oil was in a state of
oversupply. Because of that situation, the price of crude oil at Midland was far less in 2018 than
3

Merrill dep. 17:1 – 17, 26:14 – 27:21.

2
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it was for crude oil sold at the Gulf Coast.4 Sequitur believed that the spread in the prices made
the cost of transporting crude oil by rail attractive and created an opportunity to cash in on that
difference by moving its oil to the Gulf Coast by train. By doing so, it projected that it could
make $10 million in extra profit in less than 18 months.5
In June 2018, Maalt and Sequitur signed a letter of intent for the purpose of providing
Sequitur with the opportunity to use the Barnhart Facility for its crude-by-rail project. Under the
letter of intent, Sequitur was given the exclusive opportunity to explore the use of the facility.6
In August 2018, Maalt and Sequitur entered into a Terminal Services Agreement (the "TSA") to
provide (i) crude oil transloading services at the Barnhart Facility for Sequitur, (ii) Sequitur with
exclusive use of the facility, and (iii) a right of first offer and refusal to purchase the facility (the
"ROFR").7

Pursuant to the TSA, Sequitur was to provide and install the equipment needed to

transload Sequitur's crude oil from trucks (and potentially a pipeline) to rail cars, and Maalt was
to provide exclusive access to its Barnhart Facility, the labor required for the transloading
process, and the ROFR. The TSA granted Sequitur the exclusive right to have crude oil
transloaded at the Barnhart Facility to the exclusion of any other transloading operations, whether
crude oil, sand, or other goods. In exchange, Sequitur agreed to pay Maalt $1.50 per barrel of
crude oil transloaded with a minimum daily volume obligation of 11,424 barrels on a monthly
basis (for example, 342,720 barrels in a 30-day month). If Sequitur failed to deliver the required
volumes for transloading, it was obligated to pay Maalt a minimum fee equal to the price per

4

Merrill dep. 26:18 – 29:6.

5

Merrill dep. 29:7 – 31:20.

6

Exhibit 6. The exhibit numbers referenced in this brief correspond to the numbers used in depositions.

7

Exhibit 13.

3
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barrel times the minimum daily volume requirement times the number of days in the month (for
example, in the case of a 30-day month, $1.50 X 11,424 X 30 = $514,080.00) (the "Minimum
Fee"). In other words, the TSA was an alternative performance or throughput-or-pay contract
(comparable to a take-or-pay contract) that allowed Sequitur to perform its obligations by either
(i) providing the minimum throughput of crude oil at the Barnhart Facility for Maalt to transload,
or (ii) paying the Minimum Fee. In exchange, Sequitur would receive transloading of its crude
oil during the times specified in the TSA, the dedication of manpower for that transloading, the
reservation of the Barnhart Facility for Sequitur's exclusive use, and the ROFR.
Pursuant to the TSA, Sequitur constructed the Phase I Project improvements at the
Barnhart Facility consisting of equipment necessary to transload crude oil brought to the Barnhart
Facility by trucks onto railcars. While the completion of the improvements was targeted for early
September 2018, Sequitur's completion of those improvements was delayed and ultimately
completed and became operational and/or "in service" on or about December 10, 2018 according
to Sequitur's internal records.8 Under the terms of the TSA, Sequitur's obligation to commence
transloading or pay Maalt the Minimum Fee began at that time.9
By December 2018, Sequitur had not procured the logistics necessary to have railcars
delivered to the Barnhart Facility for the purpose of carrying crude oil.10 Rather than implement
its own logistics to get crude oil and the necessary rail cars to the Barnhart Facility, Sequitur
looked for a crude oil purchaser that already had logistical services in place to purchase its crude

8

Merrill dep. 183:16 – 184:8; Johansen dep. 19:6 – 22, 22:7 – 23, 24:14 – 25:24, 26:5 – 14, 29:7 – 11;
Exhibits 76 and 89.
9

Exhibit 7, Article 3.

10

Merrill dep. 105:9-25.

4
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oil and serve as a joint venture partner to share the arbitrage.11 That way, Sequitur would not
have to invest the time or manpower necessary to learn the logistical requirements of transporting
crude oil by rail. It could simply rely on others to do that while enjoying the arbitrage; that is,
the economic value of selling its crude oil at the Gulf Coast for a higher price than it could
command in the Permian Basin. It was, however, unsuccessful in finding such a purchaser with
the result that it never had crude oil transloaded at the Barnhart Facility.12
According to Sequitur's internal records, the Phase 1 Project improvements were
complete, and the Barnhart Facility was "in service" on December 10, 2018.13 Despite the
completion of the Phase 1 Project improvements, Sequitur did not begin transloading crude oil
as required by the TSA. Instead, realizing that it did not have a crude buyer who would move its
crude oil from the Permian Basin to the Gulf Coast by rail and the fact that its obligation to pay
the Minimum Fee was approaching, Sequitur pretextually claimed that a force majeure event
occurred so it would not have to pay Maalt the Minimum Fee despite the fact that no force
majeure event occurred.14 It has since refused to pay Maalt the Minimum Fee it is obligated to
pay under the TSA.
On December 7, 2018, knowing that it was obligated to transload or pay Maalt the
Minimum Fee beginning on December 10, 2018, Sequitur sent Maalt a letter claiming that a force
majeure event occurred because of the "unavailability, interruption, delay, or curtailment of rail

11

Merrill dep. 94:25 – 95:3, 105:9-25.

12

Merrill dep. 68:8 – 69:18.

13

Exhibits 76 and 89.

14

Merrill dep. 224:19 – 225:25; Exhibits 27 and 32.

5
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transportation services for the Product. . .."15 At the time, there was no "interruption, delay, or
curtailment of rail transportation services." Rather, Sequitur contends that because it was unable
to procure a purchaser of its oil that would move its oil to the Gulf Coast and provide it the
arbitrage, rail transportation services were "unavailable."

Sequitur has persisted in that

contention even though it made no effort to develop the logistical services "in-house", made no
real effort to investigate or retain a third party logistics provider, and made no effort to negotiate
directly with the railroads or any supplier of rail cars to obtain the cars and services necessary to
move its crude by rail.16 On the other hand, there was at least one company that was willing and
able to contract with Sequitur to move Sequitur's crude oil by rail from the Barnhart Facility, but
the cost to Sequitur would eliminate the arbitrage opportunity it sought.17
On February 8, 2019, Sequitur sent Maalt a second letter stating it was terminating the
TSA pursuant to the force majeure provisions of the TSA.18 However, in reality there was never
a force majeure event as rail service to the Barnhart Facility was always available and never
interrupted, delayed or curtailed.19 Rather, Sequitur asserted its force majeure claim as a pretext
to terminate the TSA simply because it was unable to find an oil buyer who was able to move
crude oil by rail while providing the arbitrage benefit Sequitur sought, and because it did not want
to pay the Minimum Fee.

15

Exhibit 75.

16

Merrill dep. 82:3 – 84:8, 106:19-25, 249:16-22.

17

Merrill dep. 71:5 – 8, 71:22 – 72:14, 78:22 – 79:5, 191:25 – 203:15; Declaration of Robert C. Wright

18

Exhibit 32.

III.

19

Meador dep. 30:2 – 31:18, 32:23 – 33:8, 37:15 – 20, 39:14 – 40:15, 109:21 – 110:12, 190:22 – 191:14,
192:5 – 193:10, 194:1 – 195:2, 197:9 – 198:18, 200:13 – 201:14, 201:23 – 205:13.

6
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Sequitur's conduct indicates that by the time of Sequitur's February 8, 2019 letter it was
absolutely and unconditionally refusing to perform its obligations under the TSA, including the
obligation to pay the Minimum Fee. It has therefore repudiated and materially breached the TSA.
This motion addresses five of Sequitur's 14 affirmative defenses.
ARGUMENT AND AUTHORITIES
I.

There was no force majeure event.
The TSA provided, "A 'Force Majeure Event' or 'Force Majeure' means any cause not

within the reasonable control of a Party claiming suspension, and that could not have been avoided
or overcome by the exercise of due diligence by such Party, and includes, . . . the unavailability,
interruption, delay or curtailment of Product transportation services."
At the time the Barnhart Facility improvements were completed, and knowing that its
obligation to pay the Minimum Fee was upon it, Sequitur sent a letter claiming, without any
support, that product transportation services were unavailable, interrupted, delayed, or curtailed as
its basis for claiming force majeure. Sequitur took that position despite the fact that all of its
actions were directed towards finding a buyer, or off-taker20, for its crude oil that would agree to
ship the oil to the Gulf Coast and allow Sequitur to participate in the arbitrage opportunity rather
than procuring transportation services for its crude. Failure to find an off-taker or crude purchaser
is not a force majeure event under the TSA.
Sequitur made no serious attempt to undertake its own logistics efforts. Other than one rail
car broker, it did not contact a single rail car supplier.21 It undertook no meaningful effort to

20

An off-taker is a buyer who agrees to purchase a certain amount of an oil producer's future output.

21

Merrill dep. 82:3 – 84:8, 249:16-22.

7
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engage a third-party logistics provider to assist it with transportation needs.22 It never acquired
any transportation rates from a railroad.23 Sequitur never contacted the Kansas City Southern
Railway ("KCS") about obtaining rail service.24 It also never contacted the Fort Worth and
Western Railroad ("FWWR"), the railroad that connects the Texas Pacifico to the BNSF and
KCS.25

In other words, Sequitur did little to nothing to arrange transportation services for its oil

on its own. Its failure to obtain rail service was not a force majeure event.
In its efforts to find a buyer for its oil that would share in the arbitrage opportunity, Sequitur
met with Robert Wright, the Vice President – Crude Oil for Murex, LLC ("Murex"), a major
purchaser and logistics provider for crude oil.26 Mr. Wright engaged in conversations with
representatives of Sequitur including Braden Merrill, and told Sequitur that Murex would purchase
Sequitur's oil and then ship it to the Gulf Coast, or provide the logistics services for a fixed price
per barrel of crude, and supply the necessary rail cars.27 Mr. Wright made this clear in his
declaration that Murex could and would provide the necessary logistical support if only Sequitur
had been willing to meet its price:
In November 2018, Murex entertained a 2-year contract with
Sequitur to move its crude oil from Barnhart, Texas to the Gulf
Coast via rail transportation either by (i) purchasing Sequitur's crude
oil at a price equal to the Gulf Coast price for comparable crude less
$11.50 per barrel or (ii) transporting its crude from Barnhart, Texas
to the Gulf Coast for a fee equal to $11.50 per barrel. Under either
scenario, Murex would have supplied the rail tank cars. Murex
22

Merrill dep. 105:9-25, 106:19-25.

23

Merrill dep. 98:13-16.

24

Merrill dep. 71:22 – 72:2, 181:5-24.

25

Merrill dep. 95:19 – 96:20.

26

Declaration of Robert C. Wright III at ¶¶ 2-4.

27

Wright Declaration at ¶¶ 4-6.

8
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would have also considered a 1-year term agreement at a higher
price…. More formal terms were not prepared and Sequitur did not
request that any deal go forward.28
Murex was willing to provide the rail cars needed to ship Sequitur’s oil, and was able to procure
rail transportation services from TXPF, the FWWR, and KCS or the BNSF in order to ship crude
to the Gulf Coast.29 Rail transportation services were available through Murex, but just not at a
cost that Sequitur was willing to pay. Nonetheless, rail transportation services were available
through Murex and Murex was willing to undertake the risks inherent in rail transportation such
as manpower and locomotive issues, as well as possible demurrage charges.30 According to
Wright, who works daily in the crude-by-rail space, no Class 1 railroad was refusing to provide
crude-by-rail service in the 2018 to 2019 timeframe.31
TXPF, the railroad that directly connects to the Barnhart Facility, was willing to ship crude
by rail in 2018 and 2019, and its transportation services were available at the Barnhart Facility.32
TXPF never refused to provide rail transportation service to Sequitur at the Barnhart Facility.33
Stan Meador of TXPF testified that it could provide rail transportation services and that there was
no unavailability, delay, or curtailment at Barnhart:
Q.

So let's say September 2018, a year and four months to the
end of 2019, was Texas Pacifico capable of moving crude oil
railcars from the Barnhart Facility during that period of
time?

28

Wright Declaration at ¶6.

29

Wright Declaration at ¶7.

30

Id.

31

Id..

32

Meador dep. 192:5 – 193:10.

33

Merrill dep. 96:21 – 98:16.

9
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A.

We were – we did have capacity to move that rail.

Q.

Okay. Was there ever any time during that period when
Texas Pacifico's rail services was unavailable to a customer
who was willing to pay for it and sign the required
agreements?
MR. KORNHAUSER: Objection, form.

A.

There was not such a time.

Q.

Was there ever a time during that period when Texas
Pacifico's rail service was unavailable at Maalt Barnhart
facility for any reason.

A.

No.

Q.

Was there ever a time during that period when Texas
Pacifico's rail service was curtailed for any reason?
MR. KORNHAUSER: Objection, form.

I.

During that time, there was no curtailed activity going on.34

TXPF was pursuing crude-by-rail opportunities to ship crude over its line with
Maalt/Sequitur and other producers.35 During that time, it actually did provide crude-by-rail
transportation services to a Sequitur competitor, BioUrga Trading, at another transloading facility
in Barnhart, Texas, in conjunction with the FWWR and KCS.36 During that time, BioUrga was
shipping crude-by-rail to the Gulf Coast by the same route that could be used for oil leaving the
Barnhart Facility – TXPF would pick up the rail cars at the Barnhart Facility, then transfer them
to the FWWR, which would then transfer them to the KCS for delivery to the Gulf Coast. The

34

Merrill dep. 192:13 – 193:10.

35

Meador dep. 29:8-15.

36

Meador dep. 30:2 – 31:18.

10
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same service was available to Sequitur had it chose to pursue it in the manner necessary to get it
done. Its failure to get the service in place was not due to a force majeure event.
TXPF was also providing crude-by-rail service to another customer, Plains, for shipping
oil to the West Coast in conjunction with the BNSF which demonstrates that service through the
BNSF was also available.37
TXPF’s service to the Barnhart Facility was never unavailable or curtailed.38 In fact, not
only was its service available, but service through the FWWR, BNSF and KCS was also available
as evidenced by the fact that they were providing crude-by-rail service out of the Permian Basin
in late 2018 and 2019. TXPF had the locomotive power sharing agreements in place with the
FWWR and KCS that would be needed to move crude oil on a unit train basis from the Barnhart
Facility to the Gulf Coast.39 There was never a time when TXPF’s service was not available for
crude-by-rail.40
The scope and application of a force majeure clause depends on the terms of the contract
at issue. Sherwin Alumina LP v. AluChem Inc., 512 F.Supp.2d 957, 966 (S.D. Tex. 2007). When
the parties have defined the contours of force majeure in their agreement, those contours dictate
the application, effect, and scope of force majeure. Perlman v. Pioneer Ltd. P'ship, 918 F.2d 1244,
1248 (5th Cir. 1990). In this case, the TSA is clear – Sequitur must prove "the unavailability,
interruption, delay or curtailment of Product transportation services" in order to validly invoke the
force majeure clause. While Sequitur has attempted to expand the meaning of that term in this

37

Meador dep. 37:15-20; 39:14 – 40:15, 203:14 – 205:3.

38

Meador dep. 193:1-10.

39

Meador dep. 207:5 – 209:18, 237:3 – 238:22.

40

Meador dep. 227:12 – 228:8.

11
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case, it is bound by the contract it made. To survive summary judgment on this defense, Sequitur
must bring forth evidence to raise genuine issue of material fact that transportation services were
not available. TEC Olmos, LLC v. ConocoPhillips Company, 555 S.W3d. 176, 181 (Tex. App.—
Houston [1st Dist.] 2018). The acts of the railroads that service the Barnhart Facility demonstrate
that crude-by-rail service was available and ongoing in the Barnhart area same time Sequitur made
its force majeure claim. Since rail service was available at the Barnhart Facility through TXPF
and the connecting railroads, no force majeure event occurred.
II.

Sequitur's affirmative defenses of impossibility and commercial impracticability fail
as a matter of law.
Sequitur alleges the affirmative defense of impossibility and commercial impracticability

based on its contentions regarding the availability of rail transportation services and availability of
rail cars; however, Texas courts have held that there is no functional distinction between the
defenses. Tractabel Energy Marketing, Inc. v. EI Du Pont De Nemours and Co., 118 S.W.3d 60,
64 n.6 (Tex.App.—Houston [14th Dist.] 2003, pet. denied); Key Energy Servs. v. Eustace, 290
S.W.3d 332, 339 (Tex. App.—Eastland 2009, no pet.). To succeed, Sequitur must establish the
following:
Where, after a contract is made, a party's performance is made impracticable
without his fault by the occurrence of an event the non-occurrence of which was a
basic assumption on which the contract was made, his duty to render that
performance is discharged, unless the language or circumstances indicate the
contrary.
Id. quoting RESTATEMENT (SECOND) OF CONTRACTS § 261. The Restatement addresses the very
limited contexts in which the defense has been accepted: (i) the death or incapacity of a person
necessary for performance, (ii) the destruction or deterioration of a thing necessary for
performance, and (iii) prevention by governmental regulation. Id. None of these limited contexts
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apply here. No one died, there was no destruction of any property needed for performance, and
no governmental regulation has impacted Sequitur's ability to perform.
Additionally, the impossibility/impracticability defense fails as a matter of law because the
parties contractually agreed on the specific conditions that would excuse performance in the force
majeure clause. Impracticability excuses a party's performance only when the contract itself does
not provide an escape clause and the doctrine's other requirements are satisfied. Tractebel Energy
Marketing, 118 S.W.3d at 66. Moreover, the excuse is limited to circumstances in which both
parties held a basic, though unstated, assumption about the contract that proves untrue. Id. at 66.
In this case, the force majeure clause specifically provides an out if Sequitur is able to
prove that "the unavailability, interruption, delay or curtailment of Product transportation
services."41 By agreeing to the force majeure provision in the TSA, Sequitur assumed the risks
not listed in it. To establish a new standard of excuse would re-write the parties' agreement,
something courts cannot do. Tractebel at 66. As discussed above, there was no force majeure as
a matter of law, nor was there any unavailability, interruption, delay or curtailment of rail
transportation. Moreover, rail cars were available through Murex as well as potentially other
sources, but Sequitur either did not want to pay the Murex price or use reasonable efforts to obtain
them elsewhere.42

Sequitur had a number of avenues it could have used to pursue the

transportation of its oil, but it chose to pursue only a very limited path, one that was dependent on
others to do the work for Sequitur. Difficulty in pursuing its path, and even its failure to achieve
its goals does not excuse Sequitur's performance under this affirmative defense. See Sherwin
Alumina L.P. v. AluChem, Inc., 512 F.Supp. 957, 972-973. See also EM Building Contractors

41

Exhibit 13 at ¶ 14.2.

42

Declaration of Robert C. Wright III.
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Services, LLC v. Byrd Building Services, LLC, 2020 WL 4592791 (Tex. App.–Dallas 2020, no
pet.). Because the TSA provided an escape clause in through the force majeure provision and
because no impossibility in the limited contexts recognized by the courts occurred, the
impossibility/impracticability defense does not apply as a matter of law.
III.

There was no failure of a condition precedent.
Sequitur claims that the definition of "Terminal Operations Commencement Date" in

Article 1 of the TSA creates a condition precedent to Sequitur's obligation to pay the Minimum
Fee required by the TSA. In particular, Sequitur contends that if it does not send a written
notification that the Barnhart Facility is operational (the purported condition precedent), then its
obligation to make the Minimum Payment never starts. Sequitur claims that it had the sole right
to determine whether it ever had an obligation to perform under the TSA, although that position is
not supported by the law.
In doing so, it relies on this provision:

Sequitur erroneously presumes that a condition precedent exists, when in fact the effect of the
definition is to create a covenant obligating Sequitur to let Maalt know when the facility
improvements were complete. Because the contractual provision did not create a condition
precedent, and because Sequitur's internal business records admit that the facility was "100%
complete" and "in service" on December 10, 2018, Sequitur has failed to prove that it is entitled to
judgment as a matter of law on this defense.
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The TSA provisions at issue created a covenant, and not a condition precedent.

Sequitur's entire argument assumes that the contract provisions at issue is a condition
precedent. The TSA is completely devoid of any provision stating that Sequitur's obligation to
transload or pay the Minimum Fee is conditioned on it sending a written notice, something only
Sequitur could control. The TSA does not contain any terms such as "if," "provided that,", "on
condition that," or other conditional language that must normally be included to create a condition
precedent. When the TSA is read as a whole, the only conclusion supported by Texas law is that
the TSA created a covenant that Sequitur construct the improvements and inform Maalt when they
were completed so Maalt could staff the facility for transloading.
In Solar Applications Eng'g, Inc. v. T.A. Operating Corp., 327 S.W.3d 104, 109 (Tex.
2010), the Texas Supreme Court wrote:
"In order to determine whether a condition precedent exists, the intention of the
parties must be ascertained; and that can be done only by looking at the entire
contract." Criswel, 792 S.W.2d at 948 (citing references omitted); see also
RESTATEMENT(SECOND) OF CONTRACTS § 226. "In order to make
performance specifically conditional, a term such as 'if', 'provided that', 'on
condition that', or some similar phrase of conditional language must normally be
included." Criswell, 792 S.W.2d at 948 (citing Landscape Design v. Harold
Thomas Excavating, 604 S.W.2d 374, 377 (Tex.Civ.App.-Dallas 1980, writ ref'd
n.r.e.)). "While there is no requirement that such phrases be utilized, their absence
is probative of the parties' intention that a promise be made, rather than a
condition imposed." Id. citing Hohenberg Bros. Co. v. George E. Gibbons & Co.,
537 S.W.2d 1, 3 (Tex.1976)). When no conditional language is used and another
reasonable interpretation of the contract is possible, "the terms will be
construed as a covenant in order to prevent a forfeiture."
Emphasis added.
In Solar, the court was faced with the issue of whether a construction contract provision
requiring the contractor to provide the owner with lien releases in its payment application for
completed work was a condition precedent or a covenant. The court found that the provision did
not make performance conditional on providing the lien waivers, and in the absence of any
15

Case 20-04064-elm Doc 49 Filed 11/16/20

Entered 11/16/20 16:04:18

Page 20 of 36

conditional language a reasonable reading of the provision was that it was a promise or covenant
by the contractor. Id. at 109 – 110. Going further, the court held that even the inclusion of the
words "if . . . [owner] is satisfied with the Work" in the payment provision did not result in a
condition to payment. Id. at 110.
As indicated in the Solar opinion, conditions precedent are not favored in the law, and
courts should avoid construing contract provisions as conditions precedent instead of covenants.
When another reasonable reading of the contract provision would avoid a forfeiture through a
finding of condition precedent, the courts must construe the language as a covenant. PAJ, Inc. v.
The Hanover Insurance Co., 243 S.W.3d 630, 636 (Tex. 2008) (a timely notice provision in an
occurrence based insurance policy is not a condition precedent to claim defense or payment);
Schwarz-Jordan, Inc. of Houston v. Delisle Construction Co., 569 S.W.2d 878, 881 (Tex. 1978)
(the requirement that a construction mock-up be built and approved by the owner's engineer was
not a condition precedent to the right to be paid by the work).
Further, Texas law is well settled that a party's non-performance of a condition precedent
can be excused if a forfeiture would result:
Texas courts may excuse non-performance of a condition precedent without other
reason if the condition's requirement "will involve extreme forfeiture or penalty" and
"its existence or occurrence forms no essential part of the exchange for the promisor's
performance." Beard Family P'ship v. Commercial Indem. Ins. Co., 116 S.W.3d 839,
853-54 (Tex.App.-Austin 2003, no pet.). Texas courts have focused on whether
performing the condition precedent was the object of the contract or "merely incidental"
to it. Id. In addition, if one party prevents the other from performing a condition
precedent, then the condition is "considered as fulfilled." Houston County v. Leo L.
Landauer & Assocs., Inc., 424 S.W.2s 458, 464 (Tex.Civ.App.-Tyler 1968, writ ref'd
n.r.e.) (citing Miller v. Hodges, 260 S.W. 168, 172 (Tex.Com.App. 1924, judgm't
adopted)).
Donaldson v. Digital General System, 168 S.W.3d 909, 916 (Tex. App.—Dallas 2005, pet.
denied).
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In this case, Sequitur's argument hinges on its contention that it did not give notice that its
work was completed, and therefore a condition precedent did not occur. Sequitur makes no
argument that Maalt failed to do something it was required to do or that something controlled by
a third party did not occur. Sequitur takes the misguided legal position that it alone had the
unfettered right to determine if and when it would ever perform under the TSA. In other words, it
is Sequitur’s position that if it refused or decided not to send a notice that its construction work
was complete, even if it was complete, then it could simply withhold the notice and avoid all of its
obligations under the TSA. Under that argument, it could thwart the entire purpose of the TSA by
simply withholding notice for the entire term of the TSA, thus precluding Maalt from using the
Barnhart Facility for any other purpose during that time and avoiding its own obligations while
doing so. In other words, Sequitur could create a forfeiture for Maalt by refusing to do what it
promised to do in the TSA. Reading the TSA as a whole to determine the intentions of the parties,
harmonizing all of the contract provisions, and not giving controlling effect to any single provision,
it is clear that was not the bargained for exchange represented by the TSA. Coker v. Coker, 650
S.W.2d 391, 393 (Tex. 1983); DeWitt County Elec. Co-op., Inc. v. Parks, 1 S.W.3d 96, 101 (Tex.
1999); Donaldson v. Digital General System, supra.
Sequitur's argument is simply not supported by Texas law. Giving it control over whether
the purported "condition precedent" would occur means that it could avoid all of its obligations at
its whim. It would result in an extreme forfeiture of every benefit Maalt bargained to receive
through the TSA. Moreover, the notice provision was merely incidental to the object of the TSA.
Couple that with the fact that Maalt could never perform the "condition precedent" or take steps
to make sure it occurred, and the inevitable conclusion is that the contract construction urged by
Sequitur cannot be adopted by this Court.
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That conclusion is also supported by the conclusion reached in Home Savings Assoc. v.
Tappan Co., 403 F.2d 201 (5th Cir. 1969). In Tappan, an apartment complex owner purchased
appliances from Tappan. The owner's lender agreed to pay Tappan's invoice upon closing of the
permanent loan; however, the loan never closed. The lender did not pay the invoice even though
it had sent Tappan a letter agreeing to pay it out of funds advanced to the owner. The lender
contended that it did not have to pay for the appliances because the permanent loan did not close,
and the closing was a condition precedent to its obligation to pay Tappan. The court of appeals
disagreed holding that closing of the loan could be construed as a condition precedent or a
covenant, and since the alleged condition precedent was peculiarly within the control of the lender,
it could not be a condition precedent. The court agreed with the holding in Sirtex Oil Industries,
Inc. v. Efigan, 403 S.W.2d 784 (Tex. 1966), that "[b]ecause of their harshness in operation,
conditions are not favorites of the law." It then held, "This proposition seems to have added weight
where, as here, the condition precedent allegedly stated is peculiarly within the control of one of
the contracting parties." Tappan at 203.
In North Houston International, L.L.C. v. PW Real Estate Investments, Inc., 2003 WL
22453796 *5 (Tex. App.—Houston [14th Dist.] 2003, pet. denied) (applying New York law) the
court similarly held, "Further, where the occurrence of events leading to the performance of a
condition precedent is under the control of a party, that party cannot rely on the non-occurrence of
the condition to defeat its contractual obligations."
The provision at issue in this case can be construed as a covenant more readily than it can
be construed a condition precedent, especially considering the Texas courts' unwillingness to allow
a condition precedent to affect a forfeiture. The more reasonable construction of the provision is
that Sequitur agreed to construct the improvements needed to transload crude and agreed to notify
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Maalt when those improvements were completed. In that way, Maalt could then mobilize its labor
to conduct the transloading of Sequitur's crude. In fact, that covenant is part of the heart of Maalt's
complaint that Sequitur breached the TSA – Sequitur completed its work, purposely avoided
sending the notice, and pretextually claimed force majeure in order to avoid its payment
obligations under the TSA. In light of that reasonable reading of the TSA, this Court must construe
the language as a covenant under Texas law and avoid a forfeiture. PAJ, Inc. v. The Hanover
Insurance Co., supra.
B.

Even if the TSA created a condition precedent, the Court must excuse it or
consider it fulfilled since Sequitur prevented its fulfillment and rendered its
fulfillment impossible.

If the Court finds that the TSA provision at issue created a condition precedent to Sequitur's
obligation to perform by either through-putting crude oil for transloading or paying the Minimum
Fee, then Texas law requires that the Court either consider it fulfilled or excused since Sequitur
was completely in control of its fulfillment. There was nothing Maalt could do to satisfy the
alleged condition precedent.43 It was impossible for Maalt to fulfill it. On the other hand, Sequitur
controlled and prevented its fulfillment.
In Sellers v. Minerals Technologies, Inc., 2018 WL 6266528 *5 (5th Cir. 2018), the court
of appeals considered an employment contract that required employment on a certain date in order
to qualify for long-term incentive benefits. The defendant claimed that it avoided the obligation
to pay the benefits because it terminated the plaintiff prior to the required date. The trial court
granted summary judgment in the defendant's favor denying the plaintiff the benefits. On appeal,
the court of appeals reversed the summary judgment holding:
Even if the condition precedent was not technically met here, however, we find it
appropriate under the circumstances of this case to deem the condition fulfilled or
43

Removal Appendix, Doc 1-1 at 686 ¶20.
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excuse its fulfillment. Under Texas jurisprudence, if one party prevents another
from performing a condition precedent or renders its fulfillment impossible, then
the condition may be considered fulfilled. Here, if Defendants effectively
terminated Sellers's employment in December 2014 (as opposed to in February
2015), as they suggest, then they unilaterally prevented fulfillment of the condition
at issue and cannot rely on nonfulfillment to deny the LTI benefits otherwise
contractually due to Sellers.
The court of appeals then remanded the case to the trial court for the limited purpose of determining
the amount of long-term incentive benefits due to the plaintiff. Id. at *5.
In Clear Lake City Water Authority v. Friendswood Development Co., Ltd., 344 S.W.3d
514 (Tex. App.–Houston [14th Dist.] 2011, pet. denied), Clear Lake contended that it did not have
to purchase water and sewer facilities from Friendswood since voter approval of a bond measure
was a condition precedent to the obligation to purchase. Because Clear Lake did not include the
bond measure in the election, it made voter approval impossible and therefore made the occurrence
of the condition precedent impossible. For that reason, the court held that the summary judgement
rendered by the trial court in favor of Friendswood was properly affirmed:
Under the facts of this case, we find more persuasive the general rule in Texas that
a party who "prevents or makes impossible" the occurrence of a condition precedent
upon which its liability under a contract depends cannot rely on the nonoccurrence
to escape liability. Accordingly, the Authority cannot rely on a projected failure of
voter approval, which it prevented or made impossible by breaching its agreement
to include the bond measure on every bond election held subsequent to the
agreements, to escape its liability to purchase the Developers' facilities. We
conclude that the trial court properly granted summary judgment to the Developers'
on this basis, and overrule the Authority's seventh and eighth issues.
Id. at 520. See also Kiewit Texas Mining Co. v. Inglish, 865 S.W.2d 240, 245 (Tex.Civ.App.Waco 1993, writ denied) ("Non-occurrence of a condition is legally excused when a party's
repudiation contributes materially to its non-occurrence. RESTATEMENT (SECOND) OF
CONTRACTSSSSS [sic] § 255 (1981).")
In the present case, the summary judgment evidence conclusively shows that only Sequitur
could satisfy the alleged condition precedent. The evidence shows that Sequitur's actions made it
20
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impossible for Maalt to perform its contractual obligations or satisfy any alleged condition
precedent. Because Sequitur did not do what it contractually agreed to do – send notice of the
completion of the Barnhart Facility improvements – Sequitur unilaterally prevented fulfillment of
the alleged condition at issue and cannot rely on nonfulfillment to deny liability under the TSA.
As a matter of law, Sequitur's defense fails.
C.

The Terminal Completion Date occurred and is documented in Sequitur's
business records as December 10, 2018.

According to Sequitur's internal business records, the improvements constructed by
Sequitur at the Barnhart Facility were "in service" on December 10, 201844 and "100%
complete."45
In his deposition, Collin Johansen, a Sequitur employee in its accounting department,
testified that he was the person who created Exhibit 89.46 He testified that line 51 pertains to the
Vista (Maalt) railyard facility located in Barnhart, Texas.47 Johansen was the person responsible
for inputting the data into Exhibit 89, and in the case of the Barnhart Facility he obtained the data
reflected in the spreadsheet from Nick Eldridge, a Sequitur employee who was responsible for the
construction of the improvements.48 Eldridge last modified Exhibit 89 on December 11, 2018.49
Johansen testified that Exhibit 89 reflected the "IN-SERVICE" date for the Barnhart Facility as

44

Exhibit 89.

45

Exhibit 76.

46

Johansen dep. 19:6-22.

47

Johansen dep. 22:7-23. Note, during depositions, the Barnhart Facility was often referred to as the
"Vista railyard."
48

Johansen dep. 26:5-14.

49

Johansen dep. 29:7-11.
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December 10, 2018.50 He further testified that the "IN-SERVICE" date is the date the asset is
place in service and functional.51
Braden Merrill, Sequitur's Vice President in charge of the project, identified Exhibit 76 as
Sequitur's weekly operations report for the meetings held on Tuesdays. The last page of Exhibit
76 references the Vista rail yard (Barnhart Facility), and states that the facility was "100%
complete."52 In his deposition, Merrill testified that it was not his position that Sequitur could
simply withhold the written notice and claim that it did not have to honor its obligations under the
TSA.53 Following that admission, the following exchange took place:
Q.

Okay. Do you think it would be reasonable to withhold that written
notice once the facility is complete just because you just don't want to
have to pay your minimum monthly obligation?

MR. KORNHAUSER: Objection form. Oh, you're arguing with him now, Jim. Ask
him a proper question.
MR. LANTER: No, I am going to ask this question. I have every right to.
MR. KORNHAUSER: It is inappropriate.
MR. LANTER: It's inappropriate for you to interrupt me except for to make the
objection form so.
MR. KORNHAUSER: It is inappropriate.
MR. LANTER: I'm going to ask him my questions. Mr. Merrill, answer my
question, please.
THE WITNESS: I'm sorry, would you say it again.

50

Johansen dep. 24:14 – 25:24.

51

Johansen dep. 25:8-13.

52

Merrill dep. 227:9-23. Note, the "Barnhart Oil Gathering Facility line" was a separate Sequitur
project on land owned by Sequitur in the vicinity of the Barnhart Facility. Its completion was not required
under the TSA.
53

Merrill dep. 224:19 – 225:3.
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MR. LANTER: Would you repeat my last question, Patricia.
(Requested portion read back.)
MR. KORNHAUSER: Objection, form.
A.

No.54

Nonetheless, Sequitur did not want to pay Maalt the Minimum Fee, so it sent a notice
claiming force majeure. In fact, the requirement that Sequitur begin paying the Minimum Fee was
the precipitating event that led to Sequitur attempting to avoid its obligations under the TSA:
Q.

So what was the precipitating event that occurred in late November, early
December of 2018 that led you to send out the letter claiming force majeure?

A.

We wanted to know or we felt that the – the facility was going to be through
construction fairly soon or it was nearing the end of construction and felt
like it was only fair to notify Vista Maalt at that time that hey, we are trying.
I mean, Chris and I had several conversations about our unavailability to -or our inability to find trains and he had tried vetting at least one, if not
more, on our behalf.

Q.

Okay. So you get to December facilities nearing or at completion, right?

A.

Yes, nearing. I -- I -- I don't remember exactly when it was, but it was
nearing completion.

Q.

And so then you decided to declare force majeure?

A.

Yes.

Q.

Because you knew if you didn't you were going to start paying the
monthly minimums, right?

A.

That -- that was part of it, yes.

Q.

Was that most all of it?

A.

I mean, we thought --

MR. KORNHAUSER: Objection form.

54

Merrill dep. 225:4-25, emphasis added.
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A.

We thought that it was partly. I mean, we -- we -- we felt like it was -- I
mean, we felt like Vista would probably count on the revenue, we wanted
them to be aware that this was not -- that -- that we were having these issues.

Q.

Right. And you knew you were going to have to go online with the
minimum monthlies and so you sent the force majeure letter, right?

A.

We -- we thought that that was a possibility.

Q.

But you knew it was a possibility, not just a thought didn't you?

A.

Yes.55

By its own documentation and admissions, the Barnhart Facility improvements were
completed by Sequitur as of December 10, 2018. Its internal business records unequivocally state
that the improvements were "100% complete." Sequitur's staff reported to its leadership that the
improvements were 100% complete in December 2018. Its accounting department, in conjunction
with the on-site employee documented that the facility improvements were "in service" as of
December 10, 2018. Without any evidence that the improvements were not complete, Sequitur
simply claims that it could avoid its obligations by refusing to send a notice that the Barnhart
Facility improvements were operational or "in service." Sequitur's position relies on arguments
that are not supported by facts, conclusive or otherwise, and defies the law. Therefore, Sequitur's
condition precedent defense fails as a matter of law.
IV.

The "pay" option of the throughput-or-pay clause in the TSA is an alternate
performance term and is not a liquidated damages clause, a penalty, unconscionable,
or against public policy.
The TSA required Sequitur to deliver a minimum volume of crude to the Barnhart Facility

for transloading (the "Throughput") or else pay a required shortfall payment (the "Minimum Fee").
Akin to a take-or-pay provision in a contract where a mineral owner provides an exclusive

55

Merrill dep. 68:8 – 69:18, emphasis added.
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dedication of reserves for a period of time, Maalt provided an exclusive dedication of its Barnhart
Facility to Sequitur's use in return for the throughput-or-pay obligation. The provision provides
Sequitur with two alternative options of performance: (i) provide the crude for throughput or (ii)
pay the Minimum Fee.
The TSA provision that established Sequitur's throughput-or-pay obligation is:

Sequitur argues that the Shortall Payment (i.e., the "pay" option of the throughput-or-pay
obligation) is unconscionable, an unlawful and unenforceable penalty, or an improper liquidated
damages provision. Sequitur's argument fails under Texas law.
Sequitur's argument misconstrues the nature of the throughput-or-pay provision. It is not
an agreed upon measure of damages that is only triggered by a breach. It is one of the ways in
which Sequitur could perform under the TSA without breaching it. That is, in return for Maalt
providing exclusive use of its transload facility, Sequitur agreed to throughput a minimum amount
of crude or, alternatively, pay the transload fee for that minimum amount of crude during the term.
This throughput-or-pay term is not a damage provision (liquidated or otherwise) but is instead an
alternative for how Sequitur may perform the contract. See Universal Res. Corp. v. Panhandle E.
Pipe Line Co., 813 F.2d 77, 80 n.4 (5th Cir. 1987) ("The take-or-pay clause is a promise in the
Agreement, not a measure of damages after a breach; therefore it is not unenforceable as a penalty
under Tex. Bus. & Com. Code Ann. § 2.718(a) (Vernon 1968) or an unreasonable liquidated
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damages provision."); Prenalta Corp. v. Colorado Interstate Gas Co., 944 F.2d 677, 689 (10th Cir.
1991) (discussed below); World Fuel Services, Inc. v. John E. Retzner Oil Company, 234 F.Supp.
3d 1234, 1241 (S. D. Fla. 2017) ("Breach of a take or pay agreement entitles the non-breaching
party to payments it would have received under the contract with no duty to mitigate damages.");
Benson Mineral Grp., Inc. v. N. Nat. Gas Co., 1988 U.S. Dist. LEXIS 17581, at *22 (D. Kan.
1988) (holding that take-or-pay is not a liquidated damages provision but is a provision of alternate
performance that could not be considered a damage penalty under UCC §2.718); Colo. Interstate
Gas Co. v. Chemco, Inc., 854 P.2d 1232, 1237 (Colo. 1993) ("Because the alternative is a
performance obligation, it is distinguishable from the payment provisions of a liquidated
damages remedy."); Sabine Corp. v. ONG W., Inc., 725 F. Supp. 1157, 1184 (W.D. Okla. 1989)
("Whether or not ONG will be able to recoup take-or-pay payments is not material. An assumption
that ONG cannot recoup such payments does not render the take-or-pay provisions or the payment
obligation under the contract a penalty or a liquidated damages provision.").
In Prenalta v. Colorado Interstate, the Tenth Circuit explained the distinction between a
damage provision and a provision providing for alternative performance:
CIG argues that § 4.2 of the contracts provides for alternative performance under
the contracts and as such cannot be a remedy for breach of performance. CIG
further contends that if § 4.2 is interpreted as a remedy, it is necessarily an
unenforceable liquidated damages or penalty provision.
We have previously recognized in International Minerals and Chem. Corp. v.
Llano, Inc., 770 F.2d 879, 885 (10th Cir. 1985), cert. denied, 475 U.S. 1015, 89 L.
Ed. 2d 310, 106 S. Ct. 1196 (1986), that a take-or-pay contract provides for
performance in the alternative: "Since this is a 'take or pay' contract, the buyer can
perform in either of two ways. It can either (1) take the minimum purchase
obligation of natural gas (and pay) or (2) pay the minimum bill." Because one of
the alternative performances in a take-or-pay contract is the payment of money,
courts have distinguished the "pay" provision from a liquidated damages
provision. This distinction is particularly necessary because the payments made
pursuant to the take-or-pay provision, the "pay" alternative of Contracts 422 and
516, are not payments for the sale of gas.
26
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Prenalta 944 F.2d at 688-89 (internal citations omitted). Prenalta relied upon Corbin on Contracts
§1082 which "lucidly explained … the difference between alternative performance and liquidated
damages:
It is evident that some alternative contracts giving the power of choice between the
alternatives to the promisor can easily be confused with contracts that provide for
the payment of liquidated damages in case of breach, provided that one of the
alternatives is the payment of a sum of money. . . . If, upon a proper interpretation
of the contract, it is found that the parties have agreed that either one of the two
alternative performances is to be given by the promisor and received by the
promisee as the agreed exchange and equivalent for the return performance
rendered by the promisee, the contract is a true alternative contract. This is true
even though one of the alternative performances is the payment of a liquidated sum
of money; that fact does not make the contract one for the rendering of a single
performance with a provision for liquidated damages in case of breach.
Id. at 689.
This case law holding that a take-or-pay clause is a contract for alternative performance
applies equally to other alternative performance clauses such as the throughput-or-pay clause at
issue here. See e.g. United States v. Panhandle Eastern Corp., 693 F.Supp.88 (D. Del. 1988)
(enforcing "ship-or-pay" provision where defendant agreed to ship a minimum amount of LNG or
pay costs of shipping that amount despite claims of economic hardship causing a force majeure);
Destec Energy, Inc. v. Southern California Gas Company, 5 F.Supp. 2d 433 (S. D. Tex. 1997)
("transport-or-pay" clause for the transmission of natural gas); Lake Charles Harbor & Terminal
Dist. v. IFG Port Holdings, LLC, 2019 U.S. Dist. LEXIS 8227 *5-6 (W.D. La. 2019) (court
enforced "pay" option for throughput-or-pay agreement after there was no throughput of materials
through the Port.).
This is not a situation in which Sequitur received nothing for the promise to pay. Sequitur
received something of great value to it – the exclusive dedication of the Barnhart Facility to
Sequitur for its use in shipping crude by rail so that it could capture the arbitrage opportunity for
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itself to the exclusion of all others, and the right of first refusal in the event of a sale.56 Sequitur
sought and obtained the exclusive right to control the tracks at the Barnhart Facility during the
term of the TSA, and did control them for almost 6 months until it repudiated the TSA. Maalt
gave up something of significant value in exchange for Sequitur's promise to pay the Minimum
Fee – all other opportunities to use the Barnhart Facility during the term of the TSA.
As a matter of law, Article 3.1 of the TSA (the throughput-or-pay term) is not a liquidated
damages provision, is not a penalty or unconscionable, and does not violate public policy. It is an
enforceable term of alternate performance.
V.

Maalt did not breach the TSA.
Sequitur's President and Chief Operating Officer testified that he was not aware of anything

Maalt did to breach the TSA:
Q.

Okay. Did – speaking with regard to the TSA, did Maalt do anything to breach the
contract as written in the TSA that you are aware of?

A.

Not that I am aware of, no. It was force majeure, it was – to me it was nobody's
fault.57

If there was anyone who should know if there was a breach, it would be Sequitur's President.
Nonetheless, Sequitur asserts the counterclaim and affirmative defense of breach of contract
alleging that Maalt breached the TSA. To prevail, Sequitur must prove that Maalt materially
breached the TSA and that the breach caused Sequitur injury, among other things. Snyder v. Eanes
Independent School Dist., 860 S.W.2d 692, 695 (Tex. App.–Austin 1993, writ denied). The
summary judgment evidence conclusively establishes that Maalt did not breach the TSA.

56

Merrill Dep. 41:24 – 43:20.

57

Van Den Bold dep. 64:18-23.
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In its counterclaim, Sequitur claims that (a) Maalt did not provide a pollution liability
policy as required by the TSA, and (b) that Maalt did not immediately allow Sequitur to retrieve
equipment from Maalt's property although it did retrieve its equipment shortly after its request.58
No other factual basis for Sequitur's breach of contract claim has been plead or disclosed.
A.
(a)

The pollution insurance coverage claim.
The required coverage was obtained. Sequitur claims that Maalt did not procure

and maintain pollution liability insurance coverage of at least $5 million at its own expense as
required by section 11.2 of the TSA. That claim is not true as Maalt had in place, for the policy
year June 1, 2018 through June 1, 2019 pollution legal liability coverage in the primary amount of
$1,000,000 and excess coverage of at least $10,000,000. The insurance covered both pollution
events that might occur on Maalt owned or operated locations (pollution legal liability coverage)
and events that might occur on non-owned property (contractors pollution liability coverage).
As evidenced by the Declaration of Brian Hecht, a certificate of insurance reflecting
insurance coverage over and above the required coverage was obtained from Maalt's insurer.59
The certificate was uploaded by Maalt for submission to Sequitur through the ISNetworld system60
utilized by Sequitur. The coverage was approved through the ISNetworld system on November
12, 2018, a date before Sequitur put the Barnhart Facility in service. The report issued by
ISNetworld showed the coverages as "Accepted."61

58

Adv.Doc. 1-1 at p.359 ¶ 31 and 38.

59

Declaration of Brian Hecht, Exhibit A.

60

ISNetworld is a contractor management service. The service collects information from contractors
and suppliers based on ISNetworld's client (in this case Sequitur) requirements, and then reviews and
verifies that the contractor or supplier meets the client's requirements.
See
https://www.isnetworld.com/en/contractor-management-solution.
61

See also the Declaration of Matt Morris.
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Sequitur did not give Maalt notice of a claimed default or breach and an

opportunity to cure as required by the TSA. Section 8.3 of the TSA specifically required Sequitur
to give Maalt notice of any alleged default or breach of the TSA and an opportunity to cure before
Sequitur could pursue any remedy for default. Sequitur did not send Maalt any notice that a
required insurance policy was not in place or giving Maalt the opportunity to cure.62 Therefore,
under Section 8.3, Sequitur cannot assert a claim that Maalt materially defaulted or breached the
agreement.
(c)

There is no evidence that Sequitur was injured by any failure of Maalt to procure

insurance. Assuming that Maalt did not have the required insurance in place, there is no evidence
that Sequitur suffered any damages as a result.
B.

The return of the equipment.

After Sequitur attempted to terminate the Contract due to the purported force majeure and
after Maalt filed this lawsuit, Sequitur demanded that it be allowed to recover equipment installed
at the Barnhart facility for the transloading. The equipment had been moved from Barnhart to
Maalt's Big Lake transload facility, where it could be maintained securely. Although Maalt
initially objected to returning the equipment given Sequitur's debt to Maalt that is the subject of
this lawsuit, Maalt allowed Sequitur to pick up the equipment.
To establish a claim for breach based on Maalt's failure to relinquish the equipment for a
short time, Sequitur must prove that it suffered financial injury from that action. Pathfinder Oil &
Gas, Inc. v. Great W. Drilling, Ltd., 574 S.W.3d 882, 890 (Tex. 2019). Assuming Sequitur's breach
of contract claim grows out of an alleged holding of its transload equipment for a period of one
month, it has suffered no damage. Sequitur's president testified that Sequitur did not find any

62

Merrill Dep. 18:17 – 22:12, 222:5 – 223:20.
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damage to the property after Maalt returned it.63 He further testified that Sequitur did not lose any
business opportunities because the property was held by Maalt for the one-month period.64
Sequitur's vice president testified that he was not aware of anyone interested in purchasing the
equipment and Sequitur did not have any other place it could be used it before it was picked it up
from Maalt.65 By its own admission, Sequitur did not suffer any financial loss as a result of the
equipment being in Maalt's possession for that short period of time. Sequitur previously alleged a
conversation claim based on the same facts, but nonsuited that claim after Maalt sought summary
judgment on it because Sequitur suffered no damages.
For the foregoing reasons, Maalt is entitled to summary judgment on Sequitur's breach of
contract counterclaim and defense.
PRAYER
WHEREFORE, Plaintiff, Maalt, L.P., prays that its Amended Second Motion for Partial
Summary Judgment be granted and that the Court award all other relief to which it is entitled.

63

Van Den Bold Dep. at 64:24 – 66:16.

64

Id.

65

Merrill Dep. at 240:13 – 241:20.
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